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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
   BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 
WILBERT L. CRUTCHER,   ) 
      ) 
   Opposer,  )      
      ) Opposition No. 91193272 

v.    ) 
      ) 
REVLON CONSUMER PRODUCTS ) 
CORPORATION,    ) 
      ) 
   Applicant.  ) 
             
 

APPLICANT'S MOTION TO RE CONSIDER ORDER GRANTING 
OPPOSER'S MOTION TO EXTEND TRIAL SCHEDULE 

 
 
I. Order Apparently Based on Erroneous Assumption that Applicant Had Consented 

to the Opposer's Motion 
 

On August 2, 2010, the U.S. Patent and Trademark Office ("PTO") (through 

Monique Tyson, Paralegal Specialist) issued an order granting in its entirety what was 

(mis)characterized in that order as "Opposer's consented motion," which Opposer filed on 

July 27, 2010.  In fact, Applicant did not (and does not) consent to Opposer's motion, and 

nothing in Opposer's submission indicates that Applicant consented to such motion.  The 

PTO's order was therefore apparently based on an incorrect belief, and was issued before 

Applicant was accorded an opportunity to submit a timely response.  Applicant 

accordingly is submitting this motion to reconsider such order and Opposer's motion, and 

upon such reconsideration, deny Opposer's motion.   

Applicant's motion is timely under (i) Rule 2.127(b) (37 C.F.R. § 2.127(b)), 

which allows a party one (1) month from the date of an order issued on a motion to file a 

request for reconsideration or modification of the order, as well as under (i) Rule 2.127(a) 
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(37 C.F.R. § 2.127(a)), which allows a party fifteen (15) days to respond to motions.  The 

instant motion is being filed within both of these time periods -- just seven (7) days after 

the date of the order, and thirteen (13) days after the date of Opposer's motion.   

II. Timeline 

Applicant applied to register its SMOOTHSTAY mark on June 16, 2009.  The 

application was published for opposition on September 8, 2009.  Opposer requested an 

extension of time to oppose on October 2, 2009.  The Notice of Opposition was filed on 

January 5, 2010. 

On April 19, 2010, in response to Opposer's oral motion to extend the trial 

schedule, the PTO (through the assigned Interlocutory Attorney) issued an order that 

suspended the proceedings for two (2) months (during May and June 2010) and reset the 

trial dates to include a close of discovery on July 31, 2010.  (In that order, the PTO also 

stated that the parties indicated no settlement discussions had taken place prior to that 

date, but that is not the case.  Settlement discussions had previously taken place, and 

Applicant wishes to clarify the record in that regard.).  Applicant timely served discovery 

requests on Opposer on July 30, 2010, prior to the July 31 deadline.  Opposer, however, 

failed to file any discovery requests on Applicant by the July 31 deadline.  Instead, on 

July 27, 2010, four days before the close of discovery, Opposer sought to extend the trial 

schedule without Opposer's consent.  

III. Argument 

Under Rule 2.116(b) (37 CFR § 2.116(b)), "The opposer in an opposition 

proceeding . . . shall be in the position of plaintiff."  "Ultimately . . . plaintiff is 

responsible for developing and prosecuting its own case."  Jardines Limited Partnership 
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v. Executive Homesearch Realty Services, 178 F.R.D. 365 (D. P.R. 1998).  See also, Rule 

41(b), F.R.C.P.   

Applicant does not dispute counsel's representations concerning Opposer's July 

22nd surgery or the apparent advice of Opposer's doctor that he not "return [to work] 

until September 8, 2010."  But the record contains no justifiable excuse for Opposer 

(through Opposer's counsel) not to have formulated and served discovery requests by 

July 31, 2010 (which also could have been prepared and served prior to Opposer's 

surgery, which on information and belief had been planned months earlier).  Discovery 

requests are typically drafted and served by counsel, not by an individual Opposer who is 

represented by counsel, so the timing of the Opposer's surgery near the end of the 

discovery period should not excuse the Opposer's failure to have served a single 

discovery request by the deadline.  Opposer should not now be accorded to opportunity to 

have a significantly extended and expanded discovery period when Opposer filed a 

contested motion to extend the trial period just four days before the end of the discovery 

period.  Accordingly, to the extent the PTO reconsiders the Opposer's motion, Applicant 

respectfully requests that Opposer's motion to extend the trial period be denied in its 

entirety. 

In the alternative, in the event the PTO wishes to grant the Opposer additional 

time, Applicant would not object to the Opposer being granted an additional thirty (30) 

days to respond to Applicant's discovery requests from when he is permitted to return to 

work on September 8, 2010, i.e., until October 8, 2010.  The discovery period would 

otherwise have closed as of July 31, 2010.  Additional trial dates should then be reset in a 
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manner consistent in duration with the time periods set forth in the PTO's order of April 

19, 2010. 

IV. Conclusion 

In light of the above, Applicant respectfully requests that the PTO reconsider and 

vacate the order of August 2, 2010, and deny the Opposer's July 27, 2010 motion in its 

entirety.  In the alternative, Applicant would not object to Opposer being granted until 

October 8, 2010 to respond to Applicant's discovery requests.   

 
Respectfully submitted, 

 
REVLON CONSUMER PRODUCTS 
CORPORATION 

 
By:  /Steven Rosenthal/    

Steven Rosenthal, VP, Trademarks 
 Erica Swartz, Trademark Counsel 

John O'Shea, Consulting Trademark 
Attorney 
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CERTIFICATE OF SERVICE 
 
The undersigned hereby certifies that on August 9, 2010, a copy of the foregoing 
Applicant's Motion to Reconsider Order Granting Opposer's Motion to Extend Trial 
Schedule was served by email and first class mail, postage prepaid, to Opposer's counsel 
of record as follows: 
 

akeays@lgattorney.com 
 

Anne C. Keays 
Levin Ginsburg 
180 North LaSalle Street, Suite 3200 
Chicago, Illinois 60601 

 
      /Erica Swartz/      
      Erica Swartz, Trademark Counsel, Revlon 
 


