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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WILBERT LEON CRUTCHER

   Opposer,

 vs.

REVLON CONSUMER PRODUCTS

CORPORATION,

   Applicant.

)

)

)

)

)

)

)

Opposition No. 91193272

OPPOSERÓS RESPONSE TO APPLICANTÓS MOTION TO RECONSIDER ORDER

GRANTING OPPPOSERÓS MOTION TO EXTEND TRIAL SCHEDULE

 Opposer, WILBERT LEON CRUTCHER, an individual (ÐCrutcherÑ), by and through his

attorney, ANNE C. KEAYS of LEVIN GINSBURG, as and for his Response to ApplicantÓs Motion

to Reconsider Order Granting OpposerÓs Motion to Extend Trial Schedule, respectfully states:

I.  Background

1. On or about April 19, 2010, after the parties and the assigned Interlocutory Attorney,

Ms. Frances Wolfson, engaged in a telephone conference to rule on CrutcherÓs oral motion for

extension of the trial schedule, the Board issued an order granting the parties until April 30, 2010 to

file their initial disclosures, otherwise suspending the proceedings to June 30, 2010 and setting a

revised trial schedule.

2. Crutcher and Revlon timely filed their initial disclosures on or before April 30, 2010.

3. On or about July 2, 2010, CrutcherÓs counsel sent correspondence (ÐJuly 2, 2010

CorrespondenceÑ) to Revlon requesting that Revlon consent to the proceedings being further

suspended due to a surgical procedure scheduled for Crutcher on July 22, 2010.  (A true and correct

copy of the July 2, 2010 Correspondence is attached hereto as Exhibit Ð3Ñ.)

4. Revlon did not respond to CrutherÓs July 2 Correspondence.
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5. On July 22, 2010, Crutcher underwent major inpatient surgery.  CrutcherÓs physician

has instructed him to remain off from work until September 8, 2010.  (A true and correct copy of a

letter from the office of CrutcherÓs physician, Dr. Steven J. Stryker, is attached hereto as Exhibit Ð4Ñ.)

6. On July 23, 2010, CrutcherÓs counsel sent correspondence to Ms. Wolfson explaining

CrutcherÓs health situation, stating that CrutcherÓs counsel had contacted Revlon requesting RevlonÓs

consent to stay proceedings pending Crutcher due to CrutcherÓs surgery but had received no

response, and requesting that the proceedings be stayed.  Ms. Wolfson responded that the Board does

not accept email communications (ÐJuly 23, 2010 CorrespondenceÑ). (A true and correct copy of the

July 23, 2010 Correspondence is attached hereto as Exhibit Ð5Ñ.)

7. On July 27, 2010, CrutcherÓs counsel filed OpposerÓs Motion to Extend Trial Schedule

*ÐMotion for ExtensionÑ).  Applicant did not consent to OpposerÓs Motion and did not respond to

CrutcherÓs request that Revlon consent to further stay proceedings.

8. On or about August 2, 2010, an order was entered granting CrutcherÓs Motion for

Extension and extending the trial schedule in this matter.

9. Finally, the parties have also been engaging in settlement discussions.  On July 12,

2010, Crutcher sent settlement correspondence to Applicant.  On July 30, 2010, Applicant responded

to CrutcherÓs July 12, 2010 settlement correspondence.  CrutcherÓs counsel has advised Applicant

that it will discuss ApplicantÓs response with Crutcher after he is physically able.

II.  Argument

A. Applicant Failed to Respond to CrutcherÓs Request that Applicant

Consent to the Proceedings Being Further Stayed.

10. Crutcher first argues that Applicant did not consent to CrutcherÓs Motion for

Extension.  Crutcher agrees that Applicant did not consent to CrutcherÓs Motion for Extension.  In
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fact, Crutcher filed his Motion for Extension only after Crutcher did not receive a response from its

July 2, 2010 email to Applicant requesting that Applicant consent to the proceedings being suspended

due to CrutcherÓs surgery.

11. Applicant fails to address CrutcherÓs previous request to Applicant to consent to agree

to stay the proceedings and instead argues that the proceedings and discovery should to be extended

when Crutcher filed his Motion for Extension Ðjust four days before the end of discoveryÑ.  Crutcher,

however, timely filed its Motion for Extension before the close of discovery and only after Crutcher

did not receive a response from Applicant as to whether Applicant would consent to further stay

proceedings.  Accordingly, Applicant will not be unfairly prejudiced by the extension of the trial

schedule.

B. Due to CrutcherÓs Surgery, He Will Not Be Able to Assist His Counsel With

Discovery or Otherwise Proceed With This Litigation Until After September 8,

2010.

12. ApplicantÓs next argument, that Crutcher has presented Ðno justifiable excuseÑ why

CrutcherÓs counsel did not prepare and serve discovery requests by the July 31, 2010 deadline is also

without merit.  As described above, immediately after the proceedings resumed July 1, 2010, Crutcher

sent correspondence to Applicant requesting its consent to further stay proceedings.  Additionally,

Crutcher has been undergoing serious health issues over the past several months that has affected

CrutcherÓs ability to assist his counsel with proceeding with this Litigation.  Finally, although

CrutcherÓs counsel may be able to prepare certain discovery requests, CrutcherÓs counsel must receive

CrutcherÓs approval of such requests.

13. Crutcher has undergone major inpatient heart surgery and his physician has instructed

him to be off work until September 8, 2010.
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III.  Conclusion

14. Based on the foregoing, Crutcher respectfully requests that the Board deny RevlonÓs

Motion to Reconsider.

WHEREFORE, for the above and foregoing reasons, Opposer, WILLIAM CRUTCHER, an

individual, respectfully requests that this Court deny ApplicantÓs Motion to Reconsider Order

Granting OpposerÓs Motion to Extend Trial Schedule and grant Opposer such other and further relief

that the Board deems just and appropriate under the circumstances.

Respectfully submitted,

WILLIAM CRUTCHER, an individual,

Opposer.

By: /s/ Anne C. Keays

 One of his attorneys

Ms. Anne C. Keays

LEVIN GINSBURG

Attorneys for Opposer, Wilbert L. Crutcher

180 North LaSalle Street, Suite 3200

Chicago, Illinois  60601-2800

Telephone:  312-368-0100

Facsimile:  312-368-0111
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CERTIFICATE OF SERVICE

 I, Anne C. Keays, an attorney on oath, state that I caused a true and correct copy of

OpposerÓs Response to ApplicantÓs Motion to Reconsider Order Granting OpposerÓs Motion to

Extend Trial Schedule, to be served upon the person listed below by email to

Steven.Rosenthal@Revlon.com and enclosing the same in an envelope directed to the address stated

with required first-class postage prepaid, and depositing the same in the U.S. mail chute at 180 North

LaSalle Street, Chicago, Illinois, before 5:00 p.m., August 13, 2010.

: /s/ Anne C. Keays

               ANNE C. KEAYS

To: Mr. Steven Rosenthal

Vice President, Trademarks

Revlon, Inc.

237 Park Avenue

New York, New York 10017


