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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TRUMMER BAR, LLC, HEATHER TIERNEY,

CHRISTOPHER TIERNEY and ERIC LOPEZ, - Opposition No. 91,192,645
Opposers, . Serial No. 77/584,448
APOTHEKE
V.
ALBERT TRUMMER,
Applicant.

SUPPLEMENTAL DECLARATION OF MICHAEL J. PAMPALONE, lIl, IN SUPPORT
OF OPPOSERS’ MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO
APPLICANT’S CROSS MOTION FOR SUMMARY JUDGMENT

Pursuant to 28 U.S.C. § 1746, Michael J. Pampalone, il declares under
penalty of perjury as follows:

1. | am an associate with the firm of Colucci & Umans, attorneys of
record for Opposers in the above-referenced opposition. | submit this declaration in
support of Opposers’ Motion for Summary Judgment and in response and opposition to
Applicant's Opposition and Cross Motion for Summary Judgment and to place before
the Honorable Trademark Trial and Appeal Board true and accurate copies of pertinent
documents and exhibits.

2. Exhibit 1 consists of true and accurate copies of testimonial
excerpts taken from the transcript of the deposition of applicant, Albert Trummer, which

took place on May 30, 2012,



3. Exhibit 2 consists of a true and accurate copy of a notice published
on the website of the New York City Fire Marshall relating to and describing the
circumstances of Albert Trummer's June 10, 2010 arrest.

4, Exhibit 3 consists of a true and accurate copy of a notice published
on the website of the New York City Fire Marshall relating to and describing the
circumstances of Albert Trummer's October 17, 2010 arrest.

5. Exhibit 4 consists of a true and accurate copy of a complaint filed
against Albert Trummer by opposers Apotheke, LLC (formerly Trummer Bar, LLC) and
Heather Tierey in the Supreme Court of the State of New York on October 28, 2010.

6. Exhibit 5 consists of true and accurate copies of an Order of the
Supreme Court of the State of New York and transcript of a motion/stipulation
proceeding that took place before the Supreme Court of the State of New York on
November 15, 2010.

7. Exhibit 6 consists of a true and accurate copy of a stipulation from
the New York State Liquor Authority to Opposer, Apotheke, LLC.

8. Exhibit 7 consists of true and accurate copies of testimonial
excerpts taken from the transcript of the deposition of Opposer, and Apotheke, LLC's
designated Rule 30(b)(6) witness, Heather Tierney, which took place on May 12, 2012.

9. Exhibit 8 consists of a printout taken from the website of the Lake’s
Hotel located in Périschach am Wérthersee, Austria.

| declare under penalty of perjury that the foregoing is true and correct.

i

Executed this 18" day of September 2012/7

Michael J. Pampalone, 1]




CERTIFICATE OF SERVICE

it is hereby certified that a copy of the foregoeing "Supplemental
Declaration of Michael J. Pampalone, 1ll, in Support of Opposers Motion For Summary
Judgment and in Opposition to Applicant’s Cross Motion for Summary Judgment" has
been served, via first-class mail, postage prepaid, on Applicant’'s Attorneys, Yuval
Marcus, Esq., Cameron Reuber, Esq., Leason Ellis LLP, One Barker Avenue, Fifth

Floor, White Plains, New York 10601-1526 this 18" day of September 2012.

Teresa Kiernan
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TRUMMER
o Do you see any reference in here o
the word Apotheke in the entire agreement?
A That was 1in detail defined in the

separate licensing agreement.

0 Where is the separate lensing
agreement?

A We had the intention or the intent to
sign it.

Q Was there ever a separate licensing

agreement ever signed by the parties?
A No.
Q Besides the Apctheke trademark you

claim to own, do you own any other trademarks?

A No.

Q Do you own any copyrights?
P2\ Relating to what?

Qo Relating te anvthing.

A No.

0 Why does the paragraph on Page
entitled, Separate licensing agreement refer to
copyrighted material?

& There was alsc -~ this was also
defined in the separate licensing agreement.

Q If you don't own any copyrights, why
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TRUMMER
is this copyright language included in this
agreement?

A That is legal language that was
incerporated by my attorney to protect my rights.
And I cannot further interpret this.

Q Now, you have certaln recipes and

formulas for your elixirs; 1is that correct?

P Yes.

Q These are your trade secrets; 1is that
correct?

A Yes.

Q What other trade secrets do you own?

MR. MARCUS: Before you answer, 1 am
going to -- vou are not asking him to
dizclose what his trade secrets are
outside of this context?

M, COLUCCI: Without disclosing
trade secrets.

MR. MARCUS: Don't disclose any trade
secrets that aren't already known t©o
Apotheke,

A So let's say the design of elixirs
and the mixers for the bases for all cocktails.

Q Those are your trade secrets?

DAVID FELDMAN WORLDWIDE, INC.
450 Seventh Avenue - Ste 500, New York, NY 10123 (212)705-8585
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TRUMMER

A Yes.,

) Only vyou know those trade secrets,
correct?

A Yes.

0O You have not shared them with anvone,
right?

A Hot the components of the elixirs.

C No. The trade secrets I am talking
about.

Did vou share the trade secrets with
anyone cother than ycurself?

A No.

Q Do you have bartenders working with
you that mix up these drinks?

A Not the basis.

Q You are telling me the bartenders
that work with vyou, they don't know how to make
these drinks that you claim to be trade secrets?

MR, MARCUS: COCbkiection;
argumentative,

pa\ So they know the basic recipes, but
they don't know the exact components of all the
basic herbs.

Q So are you saying that the recipes
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FIRE DEPARTMENT

Bar Owner Arrested After Joint Effort by Fire Prevention
Inspectors and Fire Marshals

A joint effort by FDMY Fire Prevention Inspactors and Fire Marchals led to the June 13 arrest of
the owner of Manhattarn's Apothcke Bar, For use of unsafe pyrotechnic activities in his
establishment,

Supervising Inspectors James Grant and John Stabner of the Fire Preventon's Public Assembly
Unit investigated Mr. Albert Trummer, owner of the bar on Dovers Street in Chinatown on Fay
15,

They had received an snonymaous tip that the owner was perfarming a "show® that invelved
dousing the 20 foof bar with high-proof aleahel and setting it an fire,

They issusd a number of wiglations, including orders o discontinue use of an open flame without
& permit, discontinue use of an open flamie on the premise, pravide flarme-proofing affidavit for
all drapery throughout, prowide roll-down gates that are in the apen and lacked position while the
establishrment was open to the public snd maintain all ootupancy to 74 persons.

Wher Mr. Trummer did not sdhere to thess infractions, fire marshals from the Special
Investigations Unit {5IU} began an undercover investigation.

Members of S1U visited the bar on several sccasions aver two weeks time, Buring this
investigation they witnessed My, Trammar performing the “show," which they sgid created such 2
substential fire, patrans had to back awsy from the bar because of the heat,

At around 2 a.m. the marshsls arrested M, Trummer and charged Fim with reckicss
endangerment and crirdnal nuisance.

Chief Fire Marshal Robert Byroes said, "This had all the makings of anather Bhode Island Station
fightoiub incident [where more than 100 people died and 200 were injured]. It was » great effort
by bath Fire Prevention and the Bureau of Fire Investigation; the members should be credited for
their life-saving wark.®
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Fire marshaly arrested Albert Trummar, co-owngy of Apotheke bar, for & second me on Mov. 16,
Hai is charged with cantinuing to use unsafe pyrotechnie displays in his establishiment,

Mr. Trummar turnad himsslf in to the Sth precingt on Koy, 16 He was charged with one count
atteripled arson 4, ong count reckless endangerment 1 and one count reckioss endangerment
proporty.

At spproximately 3 &m. on Ok £7, Mr. Yrummer announced to the employees at his Chinatown
bar thet he was going to pedorm a fire show. Several ernployeas wamad kim not to do 5o,

He took twe botties of Sambuce and smashed the contants g the bar. He then it the bar with a
candie,

Someoone in the bar calied 911, and responding police offizers and ssked Mr. Trummer 1o leaws,
There is a court ovder barring Mr. Trummar from the apotheoke bar.
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Stipulation
FFor Renewal of License

STATE OF NEW YORK
DIVISION OF ALCOHOLIC BEVERAGE CONTROL
STATE LIQUOR AUTHORITY

In tlic Matter of the License Application of STIPULATION
License Number: 12035504
Licensee: TRUMMER BAR LLC

APOTHEKE

Premises Address: 9 DOYERS STREET

NEW YORK,NY 10014

License Period: (8/0172018 To 07/31/2012

The shove-named Licensce and the New York Stare Liquor Authority herchy stipulate as iollows:

13

4)

Linteds

Dated: 072

The Licensee has Hled an application for the rencwal of its Hcense:

There are current disciplinary charges pending against the Licenses that could resulr i the
revocation or cancellation of the license:

The renewal of the icense shall he approved without prejudice o 1he ght of the State
Liguor Authority 10 impose a penalty with respect to such disciphinary clmrpM oF any
future disciplinary charges that may be brought against the licensec for conduet prior to, ar
after, the renewal of the license:

Upon excoution of this stipulation. the Licensec ACCOPs 118 terms and conditings aad
waives any nght to challengs the terma and condittons of this 3 stipulation in a4 prooeedie i
Fussantto Articic 78 of the Civil Practice Law and Rules of the Srare {N;u York srn
any Federal or State action o proceeding,

Ly I u*me:*

//‘ﬂ/\__,u(\/ é{\‘"_i_fm./

G200

New York State Lig 1qu€r Auﬂ“ orm
Kerm 1 O'Brien, Deputy Commissioner

WA nboeiate nyv s
W
LS

WIRE plney
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
uuuuuuuuu - - - ‘......X
TRUMMER BAR, L.I.C and Index No.
HEATHER TIERNEY,
Plaintiffs,
-against-
ALBERT TRUMMER, COMPLAINT
Defendant.
------ - X

Plaintiffs Trummer Bar, LLC (“TBL”) and Heather Tiermney (“Tiemey”, and
together with TBL, “Plaintiffs”), by and through their undersigned attorneys, for their
complaint against Defendant Albert Trummer (“Trummer” or “Defendant”), allege and
aver as follows:

INTRODUCTION

1. Plaintiffs bring this action to recover damages and to obtain preliminary
and permanent injunctive relief against Defendant as a result of Defendant’s repeated,
unlawful and dangerous actions and conduct, and for Defendant’s breaches of con‘tract
and of the covenant of good faith and fair dealing, and for Defendant’s repeated
breaches of fiduciary duties, and for Defendant’s tortious interference with the business
and business relationships of Plaintiff TBL.

2, Plaintiff TBL owns and operates a cocktail bar business named Apotheke
located on the premises and at the address of 9 Doyers Street, New York, New York
10013, located in New York County. Plaintiff Tierney is a member Manager and 35%

owner of TBL.

OP 00157




3. Commencing in or about the early part of 2010 through and including at
least October 17, 2010, Defendant Trummer willfully, deliberately and repeatedly, and
without lawful justification or authorization, has started and caused to be started
unlawful fires and dangerous pyrotechnic displays on the premises of Apotheke. These
fires have caused great harm and damages to Plaintiffs and to the reputation of
Apotheke and gravely threaten TBL’s continued operations and existence. Defendant’s
continued and threatened actions in causing unlawful fires on the premises of Apotheke
threaten grave and irreparable harm to Plaintiffs and others.

PARTIES

4. Plaintiff TBL is a limited liability company organized and existing under
the laws of the State of New York, having a principal place of business located at 9
Doyers Street, New York, New York 10013, in New York County.

5. Plaintiff Tiemey is an individual residing in New York County. Tiemey
is a member Manager of TBL and is a party o the Amended and Restated Limited
Liability Company Operating Agreement of Trummer Bar, LLC dated as of June 2,
2008 (the “Operating Agreement”). A true and correct copy of the Operating
Agreement is attached hereto as Exhibit 1.

6. Defendant Trummer is an individual residing in New York County.

Trummer is a member Manager of TBL and is a party to the Operating Agreement.

0P 09458



FACTS RELEVANT TO ALL CAUSES OF ACTION

7. TBL's business is the ownership and operation of a cocktail bar named
Apotheke, open to the general public, located and doing business on the premises of 9
Doyers Street, New York, New York 10013,

8. Apotheke operates under and by virtue of a valid liquor license issued by
the New York State Liquor Authority. Apotheke’s hours of operation are daily from
6:30 P.M. t0 2:00 A M.

9. TBL is required to be managed in accordance with the New York
Limited Liability Company Act, the terms of the Operating Agreement, and in full
compliance with all other applicable laws and regulations in effect in the State of New
York governing the operations of bars and similar establishments in New York City.

Defendant’s Unlawful and Dangerous Fires at Apotheke

10. Despite the fact that Defendant Trummer holds an ownership interest in
TBL and was himself appointed a Manager of TBL pursuant to its Operating
Agreement, he has on a number of separate occasions, commencing in or about the
beginning of 2010 and continuing through at least October 17, 2010, set and started
fires on the bar inside of Apotheke while both employees and patrons were present on
the premises during normal business hours.

11. Defendant has started the fires by pouring large quantities of highly
inflammable liquor on top of the bar and lighting it on fire. Defendant at all times
started the fires on his own initiative and without the agreement or consent of any other

member or Manager of TBL.
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12. The fires started by Defendant are unlawful under the New York City
Fire Code.

13. The fires started by Defendant create the very real potential to cause
severe injury or worse to any persons in the bar, as well as the risk of causing serious
damages to the premises of the bar.

14. The fires started by Defendant and Defendant’s unlawf'ul and reckless
behavior have put at risk Apotheke’s liquor license issued by the New York State
Liquor Authority (“NYSLA”). Absent possession of a lawful liquor license from the
NYSLA, Apotheke’s would have to shut down its operations.

15. The fires set by Defendant create great risk of irreparable harm, both to
TBL and its owners and to members of the public who frequent Apotheke and may be
present when a fire is started by Defendant.

16. Despite being asked by Tierney and by the other owners of Apotheke to
cease his dangerous and unlawful fire-making activity, Defendant has simply ignored
the demands of the members of the TBL and persisted with his pyrotechnics inside the
bar.

Defendant is Investigated by the FDNY and Warned Against Starting Fires

17. On May 15, 2010 two Inspectors of the New York City Fire Department
(“FDNY”) who were conducting an investigation of Trammer’s activities at Apotheke
observed Trummer dousing the bar with alcohol and setting it on fire.

18. Based on their observations on May 15, 2010, the FDNY Inspectors
issued a number of violations, including orders to discontinue use of an open flame

without a permit, to discontinue use of an open flame on the premises and other

OP 00160



directives. Specifically, Trummer was personally warned by New York City Fire
Inspectors on May 15, 2010 to immediately cease and desist from any further
pyrotechnic displays.

Defendant Continues His Unlawful Fire Displays and is Arrested and Criminally
Charged by the NYC Fire Department and Manhattan District Attorney

20. Despite being personally warned by the Fire Inspectors on May 15,
Trummer nevertheless continued his pyrotechnic activities in Apotheke. The Fire
Department was continuing to monitor Apotheke with fire marshals operating
undercover and, on June 13, 2010, Trummer was arrested for again starting fires on the
premises of Apotheke by officers from the Special Investigations Unit of the New York
City Fire Department.

21 Following his arrest on June 13, 2010 Defendant was criminally
charged with reckless endangerment and criminal nuisance for his fire making activities
at Apotheke. These charges against Trummer are, upon information and belief,
presently being prosecuted by the Manhattan District Attorney’s Office and, as of the
date of this Complaint, remain pending against Defendant in the New York County
Criminal Court.

22. The New York City Fire Department has issued a public press release
concerning the events at Apotheke involving the Defendant and the Department’s
investigation and arrest of Trummer on June 13, 2010. Attached is a true and correct
copy of the Fire Department’s press release as Exhibit 2 to this Complaint. In the Fire
Department’s official release, referring to the fires at Apotheke started by Defendant,

Chief Fire Marshal Robert Bymes is quoted as stating: “This had all the makings of
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another Rhode Island Station Nightclub incident [where more than 100 people died and
200 were injured].”

Trummer Again Attempts to Start a Fire at Apotheke on Qctober 17, 2010

23, Despite the fact that Defendant was at that time awaiting trial or other
disposition of the aforementioned criminal charges against him, early on Sunday
moming, October 17, 2010, at approximately 1:00 A.M., while the bar was open and
busy, Defendant Trummer entered onfo the premises of Apotheke.

24. Going behind the bar Defendant first took four bottles of champagne,
shook them and then cut off the tops of the bottles with a sharp knife. He then sprayed
the champagne from the open bottles around the vicinity of the bar, wetting patrons and
employees who happened to be nearby.

25. Defendant next took two bottles of liquor (Sambucca, which is highly
inflammable) and smashed them on the side of the granite bar. Defendant then poured
the liquor over the top of the bar. He attempted to light it with a match. While
attempting to start the fire the Defendant shouted that “if I’'m going to be arrested, it's
going to be for real.”

26. While Defendant was attempting to light the liquor on fire one of the
bar tenders poured water on the top of the bar which prevented the fire from actually
starting.

27. As a result of Defendant’s misconduct on October 17, 2010 the New
York City police were called on 911 by Tierney who reported what was happening.

28, The two police officers were familiar with the problems involving

Defendant’s fire displays at Apotheke. One of the officers stated that Apotheke was in
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danger of being shut down because of Defendant’s continuing pyrotechnic activity and
that “you need to get a court order’™ against Defendant.

29. As a result of Defendant’s setting fires in Apotheke, the NYSLA is
closely monitoring Defendant’s criminal case as well as any ongoing problems at
Apotheke involving Defendant’s pyrotechnic displays. The NYSLA has indicated that
it may not renew Apotheke’s liquor license depending upon future developments.
Attached hereto as Exhibit 3 to this Complaint is a relevant notice received by Plaintiffs
from the NYSLA.

30. Even after being arrested and criminally charged for his misconduct at
Apotheke Defendant attempted on October 17, 2010 to start a fire inside the bar.
Defendant’s illegal and dangerous pyrotechnics puts the continued existence of TBL’s
business at grave risk. Tt puts at risk the continued employment of the people who
work at Apotheke. It risks the investment of the owners of TBL. It puts at risk the
safety of members of the public who patronize Apotheke and the safety of the
employees who work there.

AS AND FOR A FIRST CAUSE OF ACTION
(Willful Breach of the Operating Agreement)

3L Plaintiffs repeat and reallege the allegations contained in paragraphs |
through 30 of this Complaint in this paragraph 31 of the Complaint.

32 Defendant is a party to the Operating Agreement which requires
Defendant, as one of two Managers, to “manage and control the operations, business,

affatrs and properties of the Company.”
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33 Defendant is in willful breach of his duties and obligations under the
Operating Agreement due to his reckless, grossly negligent, and willful misconduct in
starting unlawful fires on the premises of Apotheke.

34. Defendant has repeatedly failed anci refused to comply with his
contractual duties and obligations under the Operating Agreement.

3s. Defendant has willfully failed to properly manage the business of TBL
and Apotheke and has instead engaged in unlawful conduct which has caused, and
threatens to cause, irreparable harm and damages to Plaintiffs.

36. Instead of properly performing his contractual duties under the
Operating Agreement Defendant has willfully, recklessly and with gross negligence
engaged in unlawful actions which have severely damaged the reputation of TBL’s
business and which have and continue to put at risk TBL’s ability to continue in
business.

37. Plaintiffs have been, and will in the future be, irreparable damaged and
harmed by Defendant’s willful and repeated breaches of the Operating Agreement.
Accordingly, Plaintiffs are entitled to preliminary and permanent injunctive relief
against Defendant,

AS AND FOR A SECOND CAUSE OF ACTION
(Breach of the Covenant of Good Faith and Fair Dealing)

38. Plaintiffs repeat and reallege the allegations contained in paragraphs 1
through 38 of this Complaint in this paragraph 39 of the Complaint.

39, As a party to the Operating Agreement the law imposes on Defendant
an implied covenant of good faith and fair dealing with respect to the other parties to

the Operating Agreement, including to the Plaintiffs and each of them.
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40. Defendant has repeatedly and willfully breached his duty of good faith
and fair dealing under the Operating Agreement by means of his reckless, grossly
negligent, and willful misconduct in starting unlawful fires on the premises of
Apotheke.

41, Plaintiffs have been, and will in the future be, irreparable damaged and
harmed by Defendant’s willful and repeated breaches of his duties of good faith and
fair dealing under the Operating Agreement. Accordingly, Plaintiffs are entitled to
preliminary and permanent injunctive relief against Defendant,

AS AND FOR A THIRD CAUSE OF ACTION
(Breach of Fiduciary Duties)

42, Plaintiffs repeat and reallege the allegations contained in paragraphs 1
through 41 of this Complaint in this paragraph 42 of the Complaint.

43, Defendant owes fiduciary duties to Plaintiffs as a member of the
Plaintiff TBL owning a significant ownership share of the limited liability company
membership interests.

44. Defendant owes fiduciary duties to Plaintiffs as a named Manager of the
Plaintiff TBL holding significant managerial responsibilities under the terms of the
Operating Agreement.

45, Defendant has repeatedly and willfully breached his fiduciary duties
owed by him to Plaintiffs and others as a member of Plaintiff TBL and as a Manager
under the Operating Agreement by reason of his reckless, grossly negligent, and willful

misconduct in starting unlawful fires on the premises of Apotheke.
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46, Defendant has wiltfully failed to properly manage the business of TBL
and Apotheke and has instead engaged in unlawful conduct which has caused, and
threatens to cause, irreparable harm and damages to Plaintiffs. Defendant has breached
his fiduciary duties owed by him to Plaintiffs by such misconduct.

47. Plaintiffs have been, and will in the future be, irreparable damaged and
harmed by Defendant’s willful and repeated breaches of his fiduciary duties as a
member of Plaintiff TBL and as a Manager under the Operating Agreement.
Accordingly, Plaintiffs are entitled to preliminary and permanent injunctive relief
against Defendant.

AS AND FOR A FOURTH CAUSE OF ACTION
{Tortious Interference with Plaintiffs” Business Relationships)

43. Plaintiffs repeat and reallege the allegations contained in paragraphs 1
through 47 of this Complaint in this paragraph 48 of the Complaint.

49, Defendant, as a member of Plaintiff TBL, and as a named Manager
under the terms of the Operating Agreement, at all times had knowledge of the business
and customers of TBL and had knowledge concerning the official regulatory bodies,
including the New York State Liquor Authority and the New York City Fire
Department, which directly and indirectly have authority over the continued operations
of TBL and Apotheke.

50. Defendant has willfully, intentionally and tortiously interfered with, and
severely damaged, Plaintiffs business relationships with its customers, the New York
State Liquor Authority and the New York City Fire Department by reason of his
reckless, grossly negligent, and willful misconduct in starting unlawful fires on the

premises of Apotheke.

10
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51. Defendant’s wrongful actions which have damaged, and which threaten
to irreparably harm, Plaintiffs business relationships, constituted crimes and
independent torts, and were intentional and malicious.

52. Plaintiffs have been, and will in the future be, irreparable damaged and
harmed by Defendant’s willful and repeated acts of tortious interference with Plaintiffs
business relationships. Accordingly, Plaintiffs are entitled to preliminary and
permanent injunctive relief against Defendant.

WHEREFORE, Plaintiffs pray for entry of final judgment in their favor and
against Defendant as follows:

A. Permanently enjoining and barring Defendant from at any time entering
onto, or attempting to enter onto, or from remaining in or around the premises of
Apotheke, located at 9 Doyers Street, New York, New York 10013;

B. compensatory damages in an amount to be determined at trial with
respect to the First Cause of Action;

C. compensatory damages in an amount to be determined at trial with
respect to the Second Cause of Action;

D. compensatory damages in an amount to be determined at trial with
respect to the Third Cause of Action;

E. compensatory damages in an amount to be determined at trial with
respect to the Fourth Cause of Action;

F. exemplary damages in an amount to be determined at trial;

G. an award of costs and reasonable attorneys’ fees; and

i1
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H. such other and further relief as to this Court seems just and appropriate.

Pated: New York, New York

October 28, 2010
NORTON & ASSOCIATES, LLC

A ‘

By: _}\C—a M e ( e
Michael E. Norton
8 West 40" Street, 12% Floor
New York, NY 10018
Telephone: (212) - 297-0100
Facsimile: (212) - 376-6080

Attorneys for Plaintiffs Trummer Bar, LLC
and Heather Tierney

12
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[FILED: NEW YORK COUNTY CLERK 11/16/2010] INDEX NO. 651873/2010

NYSCEF DOC. NO. 20 RECEIVED NYSCEF: 11/16/2010
SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY
PRESENT: Sc\nLopsy2 o< PART 2> o\
Justice
X ol Do e INDEX NO. é&l&??\ ‘@
MOTION DATE

/

- v -
MOTION SEQ. NO. E 1eB] Q

MOTION CAL. NO.

The following papers, numbered 1 to were read on this motion to/for
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- Motion/Stipulation Proceedings -

(The following is heard in open court:)

THE COURT: Good afternocon. Be sesated.

Okay. My clerk tells me that the parties have
been talking and have reached scme kind of an agreement
chat they want to put on the record.

is that right?

ME. NCRTON: Yes, Your Honor. Michael Norton
for the plaintiffs.

MR. O'DONOGHUE: Kevin O'Doncghue for the
defendant .

MR. BIRBE: Daniel Bibb for the defendant, Your
Honor .

MRE. NORTON: I°11l take a crack at it, Your
Honor, and counsel can correct me if I have it wrong.

THE COURT: Okay.

ME. NORTON: We have agreed, Your Honor, that,
with respect to this motion, the defendant, Mr. Trummer, is
going to consent to the entry cf the preliminary
injunction. Ms. Tierney, who is the co-manager, will now
take over responsibilities for managing the bar.

We have also agreed that Mr. Trummer will
continue to get his access to the QuickBooks accounts of
the business. Those are updated every week. He has a
password and he can access that information on line. He
zlso has access to the business’'s CPA firm. He has free
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- Motion/Stipulation Proceedings -
access to them as well.

He's also asked for, and we have agreed, that
he can physically inspect the premises. This would be, I

guess, it's sort of an exception to the blanket injunction

]

of his coming out of the premises. We have agreed that
once a month, during non-business hours, on three days'
notice, either to myself or to Ms. Tierney, that Mr.
Trummer can come to the premises of the bar to inspect the
premises and also to meet with the bookkeeper. 50 that
rthis would have to happen at a time when the bookkeeper was
there to have the bookkeeper answer any guestions he might
have.

As far as hig financial interest in the bar,
what would happen is that he would continue, of course, to
own hig 35 percent interest in the bar. The goal here,
Your Honor, i1s to have the parties attempt to negotiate the
purchase of Mr. Trummer's interest, and we will make a
good-faith attempt to do that. But until that happens, of
course he will continue to own his 35 percent stake in the
bar. He will be entitled to be paid his quarterly profit
distribution that relates to his ocwnership interest and
that that will simply continue the way it has been.

The last item I have, I think we have discussed
and agreed to, is that Mr. Trummer, because he was one of
the managers, had been entitled to, and was taking, a
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management fee draw which amounted to $2,000 a week. Since
he is no longer going to be managing the bar, he won't
necegssarily be entitled to that, but, as a compromise, we
have agreed that he will be paid a thousand dollars a week
as a draw until we can get, hopefully get, = resolution of
this matter.

find as a final matter, the plaintiffs have a
concern because there have been some falrly large
withdrawals from the bank accounts by Mr. Trummer recently,
and we have agreed that Mr. Trummer will no longer have
automatic access to the bank accounts, but he will have the
right to be paid these amoun%s.

T think that's the sum of it, Your Honor.

MR . O'DONOGHUE: Can I just have one second,
Your Honor?

THE CQURT: Sure.

(Rrief pause.)

ME . Q'DONOGEUE: Sorry, Judge.

Again, my name is Kevin O'Donoghue. I
represent the defendant in this matter.

Judge, what Mr. Norton said is acceptable to
the defendant, although we would like some limitations on
thiz. We don't want it to continue in perpetuity.
Obviously this is a preliminary injunction, it's not a
permanent injunction. S50 we would just like to have some
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- Motion/Stipulation Proceedings -

kind of an end point, at least some kind of access to coma
back to the court in case any problems arise, Judge.

additionally, we have a concern with some
issues with the bar next door Ms. Tierney owns having an
impact on the current bar. 5o we are sust concerned that
there may be some issues of withdrawals that were not
normally authorized where Mr. Trummer ig involved with the
business from the coperating account. 5So we just want to
have a way of access to come back to the court in the case
of going over the books, the OuickBocks, with the
bookkeeper, he starts Lo see something that he wouldn't
necegsarily think is normal or authorized, we would just
1ike to have scme access to come back.

That's my only issue.

THE COURT: Well, I don't have a problem with
that.

We'll put a control date in and then gince it
ig a continuation of the TRO and now a preliminary
injunction, it's not a permanent injunction, so we won't
mark 1t off the calendar yet.

MR. O'DONOGHUE: Could I ask for 60 days,
Judge; would that be acceptable?

THE COURT: That's fine.

MR. O'DONCGHUE: We'll try to come Lo an
agreement before the end of the year hopefully settling
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- Moticn/Stipulation Proceedings -
rhis matter once and for all, but obviously until that
point Mr. Trummer does need access tc the records, he does
continue tc get paid.

and one other thing, Judge, is that there is
My . Trummer's intellectual property in the bar, which ig in
the operating agreement. It may seem, you know, sort of
frivolous te the court, but he spent his whole life
creating drink recipes, creating this concept which he is
now using. We just want to make sure, for the time being,
there is no extraneous use of his recipes; that recipes
can't be sold, franchised, hisg idea can‘'t be sold or
franchised while this all goes on because he is very
concerned. There ig a trademark dispute going on. He is
just concerned there's intellectual property not only in
the bar, Judge, but alsc in the recipes and in the concept.
9o at least during the pendency of this we would like to
ask that everything be status quo until such time as we are
able to come back to the court.

THE COURT: What does that mean with respect to
severing the drinks that he mixes or are his mixed recipes
now at the existing bar?

MRE. O'DONOGHUE: The menu can remain how it 1is,
and they can use what they have for now. We just don't
want those recipes being disseminated or otherwise used in
the property. Judge, it's intellectual property we are
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- Motion/Stipulation Proceedings -
saying.

ME . NORTON: We don't have a problem with the
drinks, Ycur Honor.

I just point out that there is a trademark
dispute between the parties that's now before the
patent /Trademark Office. 1 would just say let's let the
Parent /Trademark Office resolve that and not ask Your Honor
to issue an order that's going to stay that proceeding. I
think that's really kind of unrelated to what is before
Your Honor today.

THE COURT: Well, I'm not going to stay it. I
fust wanted to clarify that the current owner can use the
recipes at the --

MR. O'DONOGHUE: Yeg, Judge.

THE COURT: -- bar that she's operating now.

MR, O'DONOGHUE: And nowhere else and they are
not tc ke sold or otherwise transferred.

THE COURT: That's fine.

ME. NORTON: That is fine, Your Honor.

MR. Q'DONOGHUE: Finally, Judge, as part of my
crogss-motion there is a prong under 3211(a)7, Mr. Norton
has not had an opportunity to respond, but I would like the
motion to continue.

THEE CCURT: What motion is that for?

MR. O'DONOGHUE: That's 3211 (aj {7), Judge,
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- Motion/Stipulation Proceedings -
motion to dismiss for failure to state a cause of action
upon which can be granted.

THE COURT: Okay.

MR. O'DONOGHUE: That is part of my
crogs-motion, which was filed November 1llth, Judge. It was
part of a sort of omnibus cross-motion, if you will, that
invelved vacating, medifving, dismissal on the
jurisdictional claim and also to guash the subpoena of Mr.
Trummer and for a protective order.

There had been basically two --

THE COURT: No, I understand that, but I find
that there is a cause of action.

MR. O'DONOGHUE: Okay, Judge.

THE COURT: So the motion is made,

MR. O'DONOGHUE: Okay. Thank you, Judge.

THE COURT: All right. Let's make sure we have
a definite &0-day date from -- we are on the 15th now of
November .

S0 what are we talking about, January 15th?

ME. NORTON: That would be fine for us, Your
Honor.

MR, Cf*DONOGHUE: That should be ckay, Judge.

THE COURT: All right. Let's put it down as

i

control date for January 15.
MR. NORTON: Your Heonor, would that be just to
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- Motion/Stipulation Proceedings -
report --

THE COURT: Yes, to report back.

MR. NORTON: -- back here?

THE COURT: &And then it's a continuing
injunction.

Okay. If you have a dispute in the interim
concerning what you have agreed to and that which is on the
record, you can call.

THE COURT CLERK: That's a Saturday.

MR. BIBEB: 1It's a Saturday.

ME. O'DONOGHUE: How about the 1l4th, Judge?

THE COURT: All right. Let's make it the l4th.

MR. NORTON: Do you want us to report in
writing, Your Honor?

Is that how you would like the report

resented?

¥
i

THE COURT: I think better that you call
chambers --

MR. NORTON: Okay.

THE COURT: -- and speak to Mr. Wilker, and if
it's necessary, he will eall you in after that. You will
make a joint call to chambers.

MR. NORTON: All right.

MR. O'DONOGHUE: And, Judge, if any relief or
problemg arige in the meantime that we need, should we
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follow the same procedure?

THE COURT: Call Mr. Wilker and the reporter
will obviously order a copy of this trangcript, which I
will sign as the order of the court 80 crdering this
stipulation.

MR . NORTON: Thank you, Your Honor.

ME. BIBB: Thank you, Your Honor.

THE COURT: All right. We are in business.
Thank you.

(Stipulation concluded.)

CERTIFICATION
1t is hereby certified that the foregoing is
true and accurate transcript of my stenographic notes of

the proceedings in the above-captioned matter.

Daniel J. Carone, C.5.R., C.M.
Official Court Repeorter
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The hot spot bar "Apotheke” comes from New York City to
Lake's
i

Merr

www.mylakehotel.com/index.php?idp=197&hxpage i1



