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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TRUMMER BAR, LLC, HEATHER TIERNEY,
CHRISTOPHER TIERNEY and ERIC LOPEZ, Opposition No. 91,192,645
Serial No. 77/584,448
Opposers,

V.
ALBERT TRUMMER,

Applicant.

OPPOSERS’ COMBINED REPLY AND RESPONSE TO APPLICANT’S OPPOSITION
TO OPPOSERS’ MOTION TO COMPEL AND EXTEND DISCOVERY AND CROSS
MOTIONS TO COMPEL AND EXTEND DISCOVERY

By and through their attorneys, Opposers, TRUMMER BAR, LLC,
HEATHER TIERNEY, CHRISTOPHER TIERNEY and ERIC LOPEZ ("Opposers"),
hereby reply to Applicant’s Response to Opposer's Motion to Compel and Extend
Discovery and Respond to Applicant’s Cross Motion to Extend Discovery and Trial
Dates, filed on December 19, 2011 and Applicant’'s Cross Motion to Compel and
Extend Discovery (*Opposers’ Response”). Opposers also submit the Supplemental
Declaration of Michael J. Pampalone, Il in support of Opposers’ Response, which is
included below.
l._Introduction and Background

In light of Applicant’s false representation to the contrary, it is
important for the Board to initially note that Applicant is no longer a member of

Trummer Bar, LLC, does not hold any ownership interest in Trummer Bar, LLC



and currently has no connection to the APOTHEKE business or its operation,
whatsoever. Moreover, Trummer Bar, LLC’s name has been formally changed
to Apotheke, LLC.

It is well documented in Opposers’ initial moving paper that they
have repeatedly, and in good faith, attempted to contact Applicant's attorneys to
schedule all outstanding noticed depositions, i.e., the deposition of Albert
Trummer and the deposition of Heather Tierney (who will be providing testimony
in her individual capacity and as Apotheke, LLC’s designated Rule 30(b)(6)
witne:s;s).1 Moreover, on November 15, 2011, Opposers made it clear to
Applicant that they would proceed to file a motion to compel if Applicant failed to
provide a response. (Pampalone Decl., § 5, Ex. 4) Accordingly, on December 2,
2011, having received no response from Applicant and with the discovery
deadline looming, Opposers proceeded to file their motion, which seeks to move
the Board to compel Applicant to produce himself for deposition by a date certain
and to extend discovery for this purpose (“Opposers’ Motion”).

Applicant’s counsel's purported excuses for failing to respond to
Opposers’ repeated good faith attempts to complete discovery, namely, citing

counsel’s “other casework” and “inability to communicate with Applicant” are

! Applicant tries to mislead the Board by alleging that Opposers have not provided available dates
for the deposition of Ms. Tierney to take place. Opposers have repeatedly provided available
dates for Ms. Tierney’s deposition and scheduled Ms. Tierney's deposition on those dates, only to
have Applicant cancel her deposition in the days leading up to it. Most recently, in an effort to
accommodate Applicant’s counsel's schedule, Opposers advised Applicant that Ms. Tierney
would appear for her deposition on “any other available date as necessary”. {Pampalone Dacl., 1
5, Ex. 4) It was Applicant’s counsel's repeated failure to respond to Opposers good faith efforts to
schedule all noticed depositions that necessitated the filing of Opposers’ Motion.



transparent and unpersuasive.® If Applicant's counsel had simply provided a
response of any kind to Opposers, the present motion practice would not have
been necessary. Applicant, instead, chose to ignore Opposers’ efforts and, in
doing so, left Opposers no choice but to unilaterally move the Board and incur
the expenses associated therewith.

It was not until after Opposers’ Motion was filed that Applicant
responded to Opposers, proposing dates that fall over a month after the close of
discovery and seeking to, once again, further extend the discovery period.
Having become all too familiar with this cycle of events and Applicant's delaying
tactics, Opposers proposed a compromise to Applicant. On December 120
Opposers offered to withdraw their Motion if Applicant would agree to stipulate to
a Board Order requiring that Mr. Trummer and Ms. Tierney's depositions be
completed by a date certain. (Supplemental Pampalone Decl., 1 3-4, Ex. 1)

Applicant, once again, did not respond to Opposers’ proposed
compromise and now attempts to mislead the Board by conveniently failing to
mention Opposers’ proposal in Applicant's motion papers. Tellingly, while
accusing Opposers of engaging in “abusive motion practice”, Applicant now
seeks to obtain “relief” through cross motion that is identical to Opposers’
proposed compromise of December 12" (i.e., that the Board issue an Order

requiring that Mr. Trummer and Ms. Tierney be produced for deposition by a date

% Opposers note that Applicant falsely contends that Opposers’ have demanded that Ms. Tierney's
deposition occur “back-to-back” with Mr. Trummer's deposition. As Applicant knows, this scheduling
arrangement was agreed upon by the parties as a matter of convenience and accommodation.



certain). The only plausible reason that Applicant would refuse Opposers’
proposal and then move the Board in order to obtain the identical outcome is to
improperly cause a further delay of the Opposition Proceeding. Absent the
Board’s intervention and an Order requiring that Applicant produce himself for
deposition by a date certain, Opposers have no reassurance that Applicant will
ever produce himself for deposition and these dilatory tactics will continue
indefinitely.

Il._Applicant’s Opposition and Cross Motion

It is evident that Applicant’s gamesmanship knows no bounds.
Applicant’s Cross Motion amounts to nothing more than a retaliatory tactic to “get
the upper hand” and portray Opposers’ good faith efforts to timely complete
discovery in an unfavorable light before the Board. It is also a blatant example of
Applicant’s continuous efforts to delay the present Opposition Proceeding at
every turn in order to maintain the shadow that is being cast over Opposers’
ownership of the APOTHEKE mark by Applicant’s fraudulent application.

As discussed above, the “relief” fhat Applicant seeks by way of
cross-motion is identical to the compromise that Opposers proposed to Applicant
on December 12" Accordingly, in order to prevent Applicant from continuing to
delay his deposition indefinitely, Opposers willingly stipulate and respectfully
request that the Board issue an Order requiring that the depositions of both
Albert Trummer and Heather Tierney take place by a date certain and extending

the discovery period and trial dates to the extent necessary for this purpose.



This will allow the Opposition Proceeding to move forward, enabie Opposers to
prove the claims made in the Notice of Opposition and establish Apotheke,
LLC’s clear rights to the APOTHEKE trademark.

lll. Applicant’s Motion to Extend Discovery and Trial Dates

On December 19, 2011, Applicant also filed a motion to extend the

discovery and trial dates.® To the extent that this motion sets forth any intelligible basis
for relief, Opposers respectfully request that the Board deny this motion as moot in light
of Opposers’ Motion, Applicant's Cross-Motion and Opposers’ willingness to stipulate to
the entry of an appropriate Board Order as set forth herein.

IV. Conclusion

For all of the reasons set forth above, Opposers respectfully request that
the Board issue an order requiring that Albert Trummer and Heather Tierney be
produced for deposition by a date certain and that the discovery period and trial dates
be extended as necessary for this purpose.

Dated: New York, New York COLUCCI & UMANS

January 9, 2011 4
= o
By: /

Mlchael J. Pampalone ]!

218 East 50" Street

New York, NY 10022

Telephone: 212-935-5700
Facsimile:212-935-5728
mpampalone @ colucci-umans.com

Attorneys for Opposers

% while Applicant's motion references an opposition proceeding that Applicant has purpertedly brought
against Opposers, Opposers are not aware of any such opposition proceeding and assume that this
representation was made in error,



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TRUMMER BAR, LLC, HEATHER TIERNEY,
CHRISTOPHER TIERNEY and ERIC LOPEZ, Opposition No. 91,192,645
Serial No. 77/584,448
Opposers,

V.
ALBERT TRUMMER,

Applicant.

SUPPLEMENTAL DECLARATION OF MICHAEL J. PAMPALONE, ill, IN SUPPORT
OF OPPOSERS’ COMBINED REPLY AND RESPONSE TO APPLICANT’S
OPPOSITION TO OPPOSERS’ MOTION TO COMPEL AND EXTEND DISCOVERY
AND CROSS MOTIONS TO COMPEL AND EXTEND DISCOVERY

Pursuant to 28 U.S.C. § 1746, Michael Pampalone declares under penalty of
perjury as follows:

1. | am an associate of the law firm of Colucci & Umans, counsel for
opposers, TRUMMER BAR, LLC, HEATHER TIERNEY, CHRISTOPHER TIERNEY and
ERIC LOPEZ ("Opposers"). | am fully familiar with the facts hereinafter set forth of my
own personal knowledge.

2. A true and accurate copy of a chain of e-mail correspondence between
Applicant’s counsel and | that was exchanged between December 7, 2011 and
December 12, 2011 is attached hereto and incorporated herein as Exhibit 1.

3. Included in this chain of correspondence is an e-mail that | sent to

Applicant’s counsel on December 12, 2011, in which | proposed that “the parties agree



to have the Board enter and Order by which both Mr, Trummer’s deposition and Ms.
Tierney’s deposition (in her capacity as an individual and Rule 30(b)(6) designee) are to
be completed by a date certain or the non-complying party will be subject to a motion
for entry of judgment.”

4, My December 12™ e-maii to Applicant's counsel was sent as a good faith
attempt to reach a compromise with opposing counsel that would allow Opposers to
withdraw their Motion to Compel and Extend Discovery filed on December 2, 2011.

5. Applicant failed to provide any response to my December 12" e-mail or
the proposed compromise set forth therein.

| declare under penalty of perjury that the foregoing is true and correct.

Executed this 9" day of January, 2012 at New York, New York.

//L%% -

Michael’J. Pampalone, Ili
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Michael Pampalone

From: Michael Pampalone

Sent: Monday, December 12, 2011 4:49 PM
To: ‘Cameron Reuber'

Cc: Sergey A. Lysenko; Yuval Marcus

Subject: RE: Trummer Bar |LLC v. Albert Trummer Opposition No. 91192645
Cameron -

We accept your apalogy and have nio intention of making this matter unnécessarily contentious,
However, inlight of pasl experience, ebposers require mare than familiar representations in order to
‘assura them thal Mr. Trammer's depesition will go farward in a fimely marinar, As you know, it was your
slient's repeated fallure to respond lo our communications that necessitated the filing of opposers’ motion
lo compel and, hiaving been lorced {o prepare and file the motian {and incur the related expense),
ooposers dacline to withdraw the metion absent an Order from the Board requiring that Mr. Trummer's
deposition taks place by a date cettain. Contrary to the allegations contained in your December 71 g-
mail, the jssues presented by opposers’ motion are not moot and opposers are entitled to avoid being
subjacted to any further last minute cancellations and extended re-scheduling delays.

If your client would prefer niot to respond to epposers’ molion to compel, we propose Lhat the parties
agree lo have the Board enter an Order by which both Mr, Trummer's deéposition and Ms. Tiemey's
deposition (in her capacity as an individual and Trummer Bar, LLC's Rule 30(b)(8) designes) are to be
completed by a date certain or the nen-complying party will be subjact to & molion for entry of judgment,
Otherwise, you are entitled to proceed as you deem appropriate.

Regards,

Michael

Michael Pampalone

Colucci & Umans

218 East 50th Street | New York, New York 10022-7681

Tel. No.: (212) 935-5700 | Fax: (212) 935-5728
Email:mpampalone @ colucci-umans.com | www.colucci-umans.com

The information contained in this electronic mall fransmission is confidential and intended to be sent only to the stated recipient of the
transmission. It may therefore be protected from unauthorized use or dissemination by the attorney-client and/or attorney work-product
privileges. If you are not the intended recipient or the intended recipient's agent, you are hereby notified that any review, use, dissemination,
distribution or copying of this communication is strictly prohibited. You are also asked to notify us immediately by telephone and to delete this
transmission with any attachments and desiroy all copiss in any form. Thank you in advance for your cooperatior.

From: Cameron Reuber [mailto:Reuber@leasonellis.com]

Sent: Wednesday, December 07, 2011 7:45 PM

To: Michael Pampalone

Cc: Sergey A. Lysenko; Yuval Marcus

Subject: RE: Trummer Bar LLC v. Albert Trummer Opposition No. 91192645
wichael

Your alternative proposal is refected. Under the circumsiances, it ishardly a reasenable compromise
The Board is not likely 16 grazit the requested valiet and, as such, we are not inclined 16 stipulate ta it
Your clients are entitled to take My, Trimmer's deposition on a date certam and 1o more

supplled you with ten prososctive dates (o choase from - 2l of them BEFORE your beleaww

1/6/2012
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Fanuary 31, 2012 deadiine. We sugegest that vou pick s date, take the deposition, and stop wasting time and
raseulces with pointlass motion practice, Reguifing he Board 1o hear and decide whal is a now 8 mood [ssue s,
at bast, animprepar attampt to solicit unnecessary {and uninerited) relief. At woest, it ls a gratuitous {and
transparent) attempt to lodge pebly grievances

e, Trammer Sils o appear in fanuary, you can seak whateyar approgriate sanction vou will from the Epard
Unitil then, there iz no dispute higre that warranis the Board's time, attention, and resources; Assuch, we again
ask that vou withdraw your metion. Failure to do so will cormpsl us to raspond appropriately, including a
raguest sanctinns attendant to vexatiously litigating s moat issus. Thisis vour opportunity to meet-and-conbar
regarding such a request.

Maresver, while vou are free to make this matter as contentious as you wish, we would thank you to refrain
from misstating the record when doing so.  That is, before vou again-sllegs that Mr. Trummer is "unnecessarily
traglging] out the discovery process” we invite 1o consigier the recard in its entirety. Therein yeu will find that
the purported diligence and urgerey vou pnow attributs toovour chents is easily disprovakle pretense, asis Mr.
Trummer's allzged obstructionism. Indeed, we note that EVEAY stay andaxtension in this matter has been by
mubtyal consent.  Accordingly, we ask that you avoid further attampts to memerialize inaccurate rhetoric as facl.

Wie again ask that you accept our sincere apology, take the depositian as proffersd, and withdraw the mooted
mation. 1¥the motion is still pending by close ¢f business on Manday, December 12th, we will prepare and file a
timely response. By that time, please aiso provide availabie dates for Heather Tiermey and the Trummer Bar LLE
corporate representatives to be depased here in White Flains {something which you failed to do prior o moving
to compel], if WS, Tierney is the anly corporate representative, we will likehy need her avaiabllity for that
depaosition as well. Failure to provide the requested information will rasult in our crass-meving to compel, This
is your apportunity to meet-and-confer regarding such a regiast.

Ragards,

Cameron 5. Reuber
5

LEASOR EE

T.914.821.307

From: Michael Pampalone [mailto:MPampalone@Colucci-Umans.com]
Sent: Wednesday, December 07, 2011 4:33 PM

To: Yuval Marcus

Cc: Cameron Reuber; Sergey A. Lysenko

Subject: RE: Trummer Bar LLC v. Albert Trummer Opposition No. 91192645

Yuval—

We have repeatedly contacted yvou 1o schedule these depositions prior the close of discovery and you refusad fo
even provide us with the courtesy of & response, untii now, with the close of discovery looming and after || was
necessary for us to file a motion to compel. Your attempts {0 construe the facts in a different light are
uneanvincing and not well taken,

As we have made clear over the past year (e.g., see our e-mail correspondence of July 18™) we are unwilling to
aliow your ¢lient to continue 1o unnecessarily drag oul the discovery process in this opposition, Moreaver, your
contertion thal we have “insisted” that Ms. Tiemey's deposition take place on the day preceding Mr, Trummer's is
plainly false, as evidenced by our e-mal of November 15", As you know, this scheduling arrangement was
initially agreed upon belween the parties as a matter of ¢convenience, Please nole, again, that barring any prior
commitments that cannot be re-scheduled, Ms. Tierney will make herself available for deposition on any mulually
canvenient dale.

1/6/2012
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In light of the past difficulties thal have surrounded the schaduling and taking of Mr, Trummer's depesition; and in
ardar to aveid any lurther delays; we decling to withdraw our mation to compel his deposition by a date certain
As-an allernative, we suggest that Mr. Trummer consent 10 our mation and allow the Board to enter an order
whereby fis wili be required to produce himself for depasition by no |ater than January 31, 2012 or be subject to a

motion for entry of judgment pursuant to Trademark Rule 2.120(gi(1). Please let us know if your client Is willing to
do s0.

Regards

Michaa|

Michael Pampalone

Colucci & Umans
218 East 50th Street | New York, New York 10022-7681

Tel. No.: (212) 935-5700 | Fax: (212) 935-5728
Email:mpampalone @ colucci-umans.com | www.colucci-umans.com

The information contained in this electronic mail transmission is confidential and intended to be sent only to the stated recipient of the transmission. It
may therefore be protected from unauthorized use or dissemination by the attorney-client and/or attorney work-product privileges. If you are not the
intended recipient or the intended recipient's agent, you are hereby notified that any review, use, dissemination, distribution or copying of this
communication is strictly prohibited. You are also asked to nolify us immediately by telephone and to delefe this transmission with any attachments and
destroy all copies in any form. Thank you in advance for your cooperation.

From: Yuval Marcus [mailto:Marcus@leasonellis.com]

Sent: Wednesday, December 07, 2011 12:30 PM

To: Michael Pampalone

Cc: Cameron Reuber; Sergey A. Lysenko

Subject: Trummer Bar LLC v. Albert Trummer Opposition No. 91192645

Dear Michael:
| left you a message yesterday. | received a copy of your motion.

We have been having some problems with our email system. | did not receive any telephone messages from
you prior to your filing the motion.

| am sorry for not getting back to you with dates for the depositions. It was a combination of not being about to
contact Mr. Trummer who was both out of the country and in the hospital since we last corresponded and the
fact that | have been extremely busy with some other cases. Part of the difficulty in scheduling the deposition of
Mr. Trummer is your insistence that the deposition of Heather Tierney must take place the day preceding his
deposition. With time needed for preparation, this effectively means having to find three consecutive days that
coincide with our clients’ and our schedules. Just as you were unable to find that time in November when you
had other matters to attend to, we have not been able to find that block of time in December, but are available
for any two dates of your choosing during the weeks of January 16-20 and 23-27. Please advise which two
dates are good on your end and we can schedule the two depositions and avoid wasting the Board’s time,

Please confirm that you will withdraw the motion and consent to an extension of the discovery deadline for
purposes of taking these two depositions and follow up discovery relating to information disclosed during the
depositions.

Thank you,

Yuval

1/6/2012
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i . ; I (YL paa—
Please note our new addres

Yuval H. Marcus

LAY BLETS

intellectual Property Attorneys
Une Barker Avenue, Fifth Fioor
White Plains, New York 106071
Marcus@LeasonElis.com
T.914.821.9075
F914288.0023

wwwlinkedincom/in/vuvalmareus

Please visit www.lcasenBltis.com. This e-mail, including any attached files, may contain information that is
privileged, confidential or otherwise exempt from disclosure and is solely for the intended recipient(s).
Persons other than the intended recipient are prohibited from disclosing, distributing, copying or
otherwise using this email. If you received this email in error, please notify the sender or call Leason Ellis’
main number 914.288.0022 and delete it from your computer(s). Thank you.

1/6/2012



CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing “Opposers’ Combined
Reply And Response To Applicant's Response To Opposers’ Motion To Compel And
Extend Discovery And Cross Motions To Extend And Compel Discovery And Trial
Dates" and "Supplemental Dec_laration of Michael Pampalone in Support of Opposers'
Combined Reply and Response to Applicant’'s Response to Opposers’ Motion To
Compel And Extend Discovery And Cross Motions To Compel And Extend Discovery”
have been forwarded via First Class Mail, postage prepaid, to Applicant's Attorneys,
Yuval H. Marcus, Cameron S. Reuber, Leason Ellis LLP, One Barker Avenue, Fifth

Floor, White Plains, New York 10601-1526, this 9" day of January 2012.

L, e

Teresa Kiernan



