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Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

Pologeorgis Mailed: July 27, 2010

Opposition No. 91191556
Cancellation No. 92052562

Archie Comic Publications,
Inc.

V.

Betty Rides Inc.

By the Trademark Trial and Appeal Board:

This case now comes before the Board for consideration
of opposer Archie Publications, Inc’s motion filed on July
22, 2010 in Opposition No. 91191556 to extend discovery for

sixty days. The motion is fully briefed.

On July 22, 2010, opposer’s counsel contacted the Board
telephonically requesting a telephone conference regarding
the merits of opposer’s motion to extend. The Board granted
opposer’s counsel’s request. See TBMP § 502.06 (2" ed. rev.

2004) .

The parties agreed to hold the telephone conference at
1:00 p.m. Eastern time on Friday, July 23, 2010. The
conference was held as scheduled among Oren Gilber, as
counsel for opposer, Salumeh Loesch, as counsel for

applicant, and George C. Pologeorgis, as a Board attorney
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responsible for resolving interlocutory disputes in this

case.

The Board carefully considered the arguments raised by
the parties, as well as the supporting correspondence and
the record of this case, in coming to a determination
regarding the above matters. During the telephone
conference, the Board made the following findings and
determinations:

Consolidation

Initially, the Board noted that Opposition No. 91191556
and Cancellation No. 92052562 involve the same parties and
common questions of law and fact. It would therefore be
appropriate to consolidate these proceedings pursuant to

Fed. R. Civ. P. 42(a).

Consolidation is discretionary with the Board, and may
be ordered upon motion granted by the Board, or upon
stipulation of the parties approved by the Board, or upon
the Board’s own initiative. See, for example, Wright &
Miller, Federal Practice and Procedure: Civil §2383 (2004) ;
Regatta Sport Ltd. v. Telux-Pioneer Inc., 20 USPQ2d 1154
(TTAB 1991) (Board’s initiative).

Accordingly, the above-noted proceedings are hereby
consolidated and may be presented on the same record and

briefs.
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The Board file will be maintained in Opposition No.
91191556 as the “parent” case. The parties should no longer
file separate papers in connection with each proceeding
except to the extent noted below. Only a single copy of

each paper should be filed by the parties and each paper

should bear the case captions as set forth above.!

Motion for a More Definite Statement (Cancellation No.
92052562)

During the telephone conference, the Board further
noted that respondent Betty Rides, Inc. filed a motion for a
more definite statement in Cancellation No. 92052562 on July
16, 2010.? In support of its motion, respondent maintains
that, aside from petitioner’s pleaded registrations for
various BETTY marks used in association with comic books,
petitioner’s petition to cancel fails to specifically
identify the “other goods’ it allegedly uses in association
with its pleaded BETTY marks. Specifically, respondent
contends that petitioner has alleged use of its BETTY marks
for goods in International Classes 9, 18, 25, and 28 but has

not identified those specific goods. 1In view thereof,

' The parties should promptly inform the Board in writing of any
other related inter partes proceedings. See Fed. R. Civ. P.

42 (a) .

> To the extent respondent sought dismissal of the cancellation
proceeding on the ground that petitioner failed to state a claim
upon which relief may be granted, respondent should have filed a
motion to dismiss under Fed. R. Civ. P. 12(b) (6). The Board has
not construed respondent’s motion as a combined motion for a more
definite statement and a motion to dismiss.
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respondent contends that it cannot file a responsive
pleading.

Generally within pleadings the elements of a claim
should be stated simply, concisely and directly, and should
include sufficient detail to give fair notice of the basis
for the claim. TBMP §309.03(a) (2) (2™ ed. rev. 2004). 1In
this case, the Board notes that opposer did not sufficiently
specify the International Class 9, 18, 25, and 28 goods it
provides in connection with its BETTY marks. The pleadings
must identify specific goods to allow respondent and the
Board to understand the basis for petitioner’s asserted
claims.’

Accordingly, respondent’s motion for a more definite
statement is granted.4 In granting respondent’s motion for
a more definite statement in Cancellation No. 92052562, the
Board found that the notice of opposition filed in this now
consolidated case contained the same pleading deficiencies

discussed above in connection with the petition to cancel in

® Guidelines for identifying goods and services for trademark
applications are found in TMEP § 1402.01 and online using the
USPTO's searchable Acceptable Identification of Goods and
Services Manual. While these standards are specifically provided
for trademark applications, the TMEP guidelines and boilerplate
wording found in the manual provide a foundation on which opposer
can draft wording that should be acceptable in pleadings.

* The Board provided petitioner’s counsel the opportunity to
respond to respondent’s motion for a more definite statement
during the telephone conference.
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Cancellation No. 92052562, notwithstanding applicant’s
ability to file an answer to the notice of opposition.
In view of the above, opposer/petitioner is allowed

twenty days from the mailing date of this order in which to

file and serve an amended notice of opposition and an
amended petition to cancel which specifically sets forth the
goods used in association with its pleaded BETTEY marks
above and beyond the goods identified in the pleaded
registrations, failing which the pleadings will be limited
solely to the goods identified in said registrations.
Opposer/petitioner should file its amended pleadings in the
corresponding proceeding to which they apply, i.e., amended
notice of opposition should be filed in Opposition No.
91191556 and amended petition to cancel should be filed in
Cancellation No. 92052562.

In turn, applicant/respondent is allowed twenty days

from the date indicated on the certificates of service of
the amended pleadings in which to file its answers or
otherwise respond. As with opposer/petitioner,
applicant/respondent should file its answers in the
appropriate corresponding proceeding.

These now consolidated proceedings will proceed upon
the same trial schedule as set forth below with the
exception that Opposition No. 91191556 will remain suspended

until the parties in Cancellation No. 92052562 proceeding
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exchange their initial disclosures by the deadline noted
below. Once initial disclosures are exchanged by both
parties in the cancellation proceeding, both cases will
proceed simultaneously in accordance with the following
trial schedule, beginning with the deadline for expert
disclosures.

Deadline for Discovery
Conference for Cancellation No.

92052562 10/4/2010
Discovery Opens 10/4/2010
Initial Disclosures Due for

Cancellation No. 92052562 11/3/2010
Expert Disclosures Due 3/3/2011
Discovery Closes 4/2/2011
Plaintiff's Pretrial

Disclosures 5/17/2011
Plaintiff's 30-day Trial Period

Ends 7/1/2011
Defendant's Pretrial

Disclosures 7/16/2011
Defendant's 30-day Trial Period

Ends 8/30/2011
Plaintiff's Rebuttal

Disclosures 9/14/2011
Plaintiff's 15-day Rebuttal

Period Ends 10/14/2011

In view of the Board’s determinations herein and the
consolidation of Opposition No. 91191556 and Cancellation
No. 92052562, opposer Archie Comic Publications, Inc.’s
motion to extend discovery filed in Opposition No. 91191556
is deemed moot and will be given no further consideration.
Similarly, the parties’ stipulation filed in Opposition No.
91191556 on July 22, 2010 to permit applicant to take a

30(b) (6) deposition of opposer outside of the discovery
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period, as well as applicant’s motion to quash opposer’s
30(b) (6) deposition notice or, in the alternative, for a
protective order, also filed in Opposition No. 91191556, are

both deemed moot and will be given no further consideration.



