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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition
Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name The Nasdag OMX Group, Inc.
Entity Corporation Citizenship Delaware
Address One Liberty Plaza, 165 Broadway

New York, NY 10006
UNITED STATES

Attorney Karol A. Kepchar, Esq.

information Akin Gump Strauss Hauer & Feld LLP

1333 New Hampshire Ave., N.W.

Washington, DC 20036

UNITED STATES

kkepchar@akingump.com, dlee@akingump.com, Iskrypoczka@akingump.com
Phone:202.887.4577

Applicant Information

Application No 77667732 Publication date 06/02/2009
Opposition Filing 06/29/2009 Opposition 07/02/2009
Date Period Ends
Applicant McLean, Andrew

PO Box 345

Palm Springs, CA 92263
UNITED STATES

Goods/Services Affected by Opposition

Class 036. First Use: 2008/06/01 First Use In Commerce: 2008/08/01
Opposed goods and services in the class: Online website providing information in the fields of
commodities exchange and financial investment

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)
Dilution Trademark Act section 43(c)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration | 922973 Application Date 09/14/1970

No.

Registration Date | 10/26/1971 Foreign Priority NONE
Date

Word Mark NASDAQ

Design Mark



http://estta.uspto.gov

Description of
Mark

NONE

Goods/Services

Class U101 (International Class 035). First use: First Use: 1968/05/27 First Use
In Commerce: 1968/05/27

LISTING OF SECURITIES FOR QUOTATION FOR SALE OR INFORMATION
PURPOSES

Mark

U.S. Registration | 1259277 Application Date 09/15/1982

No.

Registration Date | 11/29/1983 Foreign Priority NONE
Date

Word Mark NASDAQ

Design Mark

Description of NONE

Goods/Services

Class 009. First use: First Use: 1971/02/00 First Use In Commerce: 1971/02/00

[Closed Circuit Apparatus for Generation and Dissemination of Securities
Information, and Closed Circuit CRT Terminals for Display of Securities
Information and Computer Programs for Access to Securities Information]
Class 016. First use: First Use: 1971/02/00 First Use In Commerce: 1971/02/00
Newspaper Sections, Newspapers, Newsletters, Magazine Sections and
Magazines Dealing with Securities, Securities Markets, Securities Market
Makers, Stock Indices, National List of Securities, National Market System List
of Securities, Specific and Composite Securities Indices, Performance and
Comparative Securities Indices, Securities Trading Volume Indices, Margin
Securities Indices, Securities Indices Meeting a Given Tier Criteria

Class 035. First use: First Use: 1971/02/00 First Use In Commerce: 1971/02/00

Gathering, Tabulating and Supplying Securities Information, Quotations, Data,
Indices, and Listings to Subscribers

Class 036. First use: First Use: 1971/02/00 First Use In Commerce: 1971/02/00
Electronic Securities Information Retrieval Services, Computerized Securities
Surveillance Services, Securities Brokerage Services, Securities Indices
Services, and Securities Analyzing Services

Class 038. First use: First Use: 1971/02/00 First Use In Commerce: 1971/02/00

Closed Circuit Communication and Communications Networks for Transmission
of Securities Information, Quotation, Data, and Indices

Attachments

GREENDAQ1.pdf ( 9 pages )(518570 bytes )
GREENDAQ?2.pdf ( 26 pages )(3066343 bytes )
GREENDAQ3.pdf ( 73 pages )(4709858 bytes )

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address

Certificate of Service

record by First Class Mail on this date.

Signature

/Lesia O. Skrypoczka/

Name

Lesia O. Skrypoczka

Date

06/29/2009




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

THE NASDAQ OMX GROUP, INC,,

Opposer,
V. : Opposition No.
ANDREW MCLEAN,
Applicant.
NOTICE OF OPPOSITION

In the matter of service mark Application Serial No. 77/667,732, filed February 10, 2009,
and published for opposition in the Official Gazette of June 2, 2009:

The Nasdaq OMX Group, Inc. (formerly, The Nasdaq Stock Market, Inc.), a corporation
organized and existing under the laws of the State of Delaware with a place of business at One
Liberty Plaza, 165 Broadway, New York, New York 10006, believes that it will be damaged if a
registration for the above application is issued and hereby opposes registration of said service
mark.

The grounds for the opposition are as follows:

1. Opposer, The Nasdaqg OMX Group, Inc., by itself and through predecessor(s)-in-
interest (collectively, “Nasdaq”, unless otherwise indicated), has for many years developed,
operated, and maintained securities markets, and has provided a variety of products and services
ancillary thereto. Nasdaq supports the operations of approximately 70 exchanges, clearing
organizations, and central securities depositories, including the “Nasdaq Stock Market”. Nasdaq
operates such trading venues for several different types of assets, including equities, derivatives,

debt, commodities, structured products, capital formation solutions, financial services and



exchanges technology, market data products, financial indexes, and exchange traded funds
(“ETFs”). Nasdaq also offers broker services comprising technology and customized securities
administration solutions, such as back-office systems to financial participants, develops rules and
regulations for the securities exchanges it operates, conducts regulatory reviews of members'
business activities, and designs and provides a wide variety of marketplace services and
facilities.

2. As of December 31, 2008, a total of 3,023 companies were listed on The Nasdaq
Stock Market, representing trillions of dollars in total market value. Nasdag-listed companies
represent various industries, including telecommunication services and information technology,
financial services, healthcare, consumer products, industrials, and energy. Nasdaq delivers
services and forward-thinking technology with the power to drive capital formation, transform
business, and fuel economic growth around the world. Information regarding Nasdaq’s business
is attached as Annex A.

3. Nasdag co-developed, publishes and maintains the “Nasdaq Clean Edge Green
Energy Index”. This index is a modified market-capitalization index designed to act as a
transparent and liquid benchmark for the global wind energy sector. Nasdaq also publishes and
maintains the “Nasdaq OMX Sustainability 50 Index”. This index enables investors to track the
performance of the companies that are taking a leadership role in sustainability performance
reporting. Information regarding the foregoing “green” indices are attached as Annex B.

4. Stock listings for the Nasdaq’s markets/exchanges appear daily in newspapers and
other publications in print and electronic media throughout the United States, and around the

world. Nasdaq provides a wide range of information and news regarding securities and



investments, including “Trader Alerts” and other publications, to the general public, including on

its web sites, including at www.nasdag.com, www.nasdagomx.com, and www.nasdaqgtrader.com.

Nasdaq provides information regarding commodities trading, including investment tips, current
news, and other topics of general interest. Millions of people throughout the world visit
Nasdaq’s web sites daily and such sites are some of the world’s most popular financial websites
receiving tens of millions of “hits” every day.

5. Nasdaq has used the “NASDAQ” mark and name, and various formatives thereof
(collectively, the “NASDAQ Mark™) as a mark and component of marks in connection with its
business continuously in United States commerce since 1968.

6. Nasdaq has used “Nasdaq” as the distinctive part of its trade names continuously in
U.S. commerce since 1992 in connection with its business. In addition, Nasdaq commonly refers
to itself as “Nasdaq” and is commonly referred to as “Nasdaq” by members of the general public
as well as by members of the financial industry and the media.

7. Nasdaq’s investment in promoting the NASDAQ Mark is substantial. Nasdaq has
spent hundreds of millions of dollars promoting the NASDAQ Mark and in developing and
maintaining the web sites in the U.S. and around the world. Nasdaq extensively and prominently
uses the NASDAQ Mark, and uses such mark in connection with advertisements and web sites in
the dissemination, marketing, and advertising of its services.

8. As a result of the long, substantially exclusive, and extensive use of the
“NASDAQ” mark for financial products and services, and the commercial success of the
products and services provided under such mark, the NASDAQ Mark has become a famous

mark in the U.S. and around the world and indicates the source of products and services



originating exclusively with Nasdaq. The NASDAQ Mark has been adjudicated to be a famous
mark in the U.S. and in other countries. In fact, the Trademark Trial and Appeal Board of the
United States Patent and Trademark Office determined that the mark NASDAQ is famous within
the high standard set forth under the U.S. Anti-Dilution Act (Nasdaq Stock Market Inc. v.
Antartica S.r.l., 69 U.S.P.Q.2d 1718 (T.T.A.B. 2003)). A copy of said decision is attached as
Annex C. Accordingly, the goods and services offered under the NASDAQ Mark have achieved
such a reputation for excellence that the mark has become synonymous with the provision of
high-quality and reliable services and products originating from Nasdag, exclusively.

9. Nasdaq owns numerous trademarks and service marks containing or comprising
“NASDAQ” (and applications and registrations therefor) for various financial products and
services. The NASDAQ Mark is registered in the U.S. Patent and Trademark Office and in
approximately 40 other countries/jurisdictions around the world, and a large number of such
registrations have attained incontestable status. As examples, attached at Annex D are true and
accurate copies of the certificates of registrations for U.S. Incontestable Registration Nos.
922,973 and 1,259,277 for “NASDAQ”.

10.  The NASDAQ Mark consists of a coined term with no descriptive or generic
significance, and is thus inherently distinctive.

11. Andrew McLean (“Applicant”) is seeking to register the mark GREENDAQ
(stylized) as a mark for use in connection with "online website providing information in the
fields of commodities exchange and financial investment” (“Applicant’s Services”), as

evidenced by the publication of said mark in the Official Gazette of June 2, 2009.



12.  Applicant filed the application on February 10, 2009 and has alleged first use of
the mark in commerce as of August 1, 2008, both of which are long after Nasdaq’s first adoption,
use, and registration of the NASDAQ Mark. Accordingly, priority is not an issue.

13. Applicant's GREENDAQ (stylized) mark as applied to Applicant’s Services so
resembles Nasdaq’s NASDAQ Mark as applied to Nasdaq’s goods and services that it is likely to
cause confusion, mistake and/or deception in the relevant public.

14.  Applicant's GREENDAQ (stylized) mark is substantially similar in sight, sound,
and commercial connotation to Nasdaq’s NASDAQ Mark. Both marks comprise two syllables
and share the same distinctive “~-DAQ” suffix. Neither mark has a denotative meaning. The
term “GREEN” as used in Applicant’s mark directly describes the particular fields of
commodities and investments, i.e., the term “GREEN” as used in Applicant’s mark refers to
progressive “green” companies: “Welcome to GREENDAQ®, the world's first equity and
commodities exchange exclusively for Green Business. GREENDAQ® was created to help fund
innovative and progressive Green companies looking to improve the world we live in, one idea at

a time.” Printouts from Applicant’s web site are attached as Annex E (www.greendag.com).

Accordingly, as applied to Applicant’s Services, Applicant’s mark directly suggests a Nasdaq
market for green investments.

15.  Applicant’s Services and Nasdaq’s goods and services overlap and are otherwise
related. For example, Nasdaq, in addition to general financial information, provides specific
information related to a wide range of commodities fields. Applicant operates a web site that
provides, among others, information in the fields of commodities and financial investments.

See Annex A. Further more, based on the description of services in the application herein



opposed, the parties’ goods/services would be promoted and sold to overlapping classes of
consumers, including the general public seeking investment and financial information and
investors and other professionals in the investment services field. Both parties promote their
goods and services over the Internet. Accordingly, the parties’ channels of trade and target
consumers overlap or are otherwise identical.

16.  If Applicant is permitted to register GREENDAQ (Stylized) for the services set
forth in the application opposed herein, confusion of the relevant public is likely to result, such
confusion resulting in damage and injury to Nasdag.

17.  Purchasers and potential purchasers, on seeing Applicant's GREENDAQ
(Stylized) mark used in connection with Applicant’s Services would be likely to believe in
error that such goods are provided in affiliation with, or are sponsored, licensed or approved
by Nasdag.

18.  Any persons familiar with the goods and services of Nasdaq would be likely to
purchase Applicant's Services as services sponsored by or approved by Nasdaq. Furthermore,
any defect, objection to or fault found with Applicant's Services provided under GREENDAQ
(Stylized) would necessarily reflect on and seriously injure the reputation that Nasdaq has
established under its NASDAQ Mark and name for over thirty (30) years.

19.  Nasdaq’s NASDAQ Mark became a famous mark long prior to the filing date of
the application opposed herein.

20. The “-DAQ” suffix of Nasdaq’s NASDAQ Mark is separately recognized and has
become famous in the field of products and services related to trade and finance long prior to the

filing date of the application herein oppose.



21.  Use of Applicant’s GREENDAQ (Stylized) mark for Applicant’s Services will or
is likely to diminish and dilute the distinctive quality of Nasdaq’s federally-registered NASDAQ
Mark and the “~“DAQ” portion thereof, in violation of 15 U.S.C. § 1125(c)(1), and injuring
Nasdag.

22.  Use of Applicant’s GREENDAQ (Stylized) mark for the services identified in the
application will erode and diminish the goodwill Nasdaq has long enjoyed in its NASDAQ
Mark, services and products.

23.  If Applicant is permitted to register GREENDAQ (Stylized) for the services set
forth in the application, the distinctive quality of Nasdaq’s NASDAQ Mark will be diluted and
eroded, resulting in damage and injury to Nasdaq. |

24.  If Applicant were granted a registration for the mark herein opposed, it would
obtain thereby at least a prima facie exclusive right to use the mark. Such registration would be
a source of damage and injury to Nasdaq and its business and customers.

WHEREFORE, Nasdaq prays that registration of the mark of Application No.

77/667,732 be refused and that this opposition be sustained.



The required filing fee for the present Notice of Opposition is being submitted. Please

charge any deficiency or credit any overpayment to our Attorneys’ Deposit Account No. 50-2310.

Respectfully submitted

AKIN GUMP STRAUSS HAUER & FELD LLP

— 1A
. )
Date: June 29, 2009 By \ {;Z,W?/L‘ C_, ~
Karol A. Kepchar, Esq”

David C. Lee, Esq.

Lesia O. Skrypoczka, Esq.

Laura T. Geyer, Esq.

1333 New Hampshire Avenue, N.W.
Washington, DC 20036-1564

Tel.: 202.887.4000

Fax: 202.887.4288
kkepchar@akingump.com
dlee@akingump.com

ATTORNEYS FOR OPPOSER
THE NASDAQ STOCK MARKET, INC.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

THE NASDAQ OMX GROUP, INC,,

Opposer,
v. : Opposition No.
ANDREW MCLEAN,
Applicant.
CERTIFICATE OF SERVICE

I hereby certify that the foregoing NOTICE OF OPPOSITION has been served via
Email and first class mail to the Applicant as set forth in the application records:

Andrew McLean
P.O. Box 345
Palm Springs, CA 92263-0345

Email: andrew@ereendag.com

Date: June 29, 2009 Aedia Heepoha
Name: /35,4 vk 4




Annex A
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Quick FaCtS Newsroom

The NASDAQ OMX Group, IFe<sthe'world's largest exchange company. It delivers
trading, exchange technology and public company services across six continents,
with over 3,800 listed companies. NASDAQ OMX offers multiple capital raising
solutions to companies aroufiécthe globe. NASDAQ OMX technology supports the
operations of over 70 exchanges, clearing organizations and central securities
depositories in more than 50 countries

iy in major-worldwide listings, with over 3,800 companies in 50
al market value,

# NASDAG OMY is number one geographi
countries representing $4.6 rillion in to

> The world's largest IT industry exchange, with g tolal market value over $2 trillion.
o The world's largest biotech industry exchange, with total market value at almost $270 bitlion,
dd's largest paper product industry (part of the materials sector) exchange at a market valus over

her, creating a powerful, global brand that is a driving forze
E55.

e NASDAD OMX public company services provide companies accass to innovative products and services that

gk
facilitate fransparency, mitigate risk and inspire belter corporate governance,
o Over 700 companies have purchased over 1500 different corporate products and services in the last vear,
e NASDAL OMX has unparalleled technology and transparency for trading.

o NASDAD OMX data is accessed by more than two milion users in 83 countries,
o NASDAD's average transaction execution speed is less than one millisecond,

) HASDAD OMX powers 1 in every 10 of the world's securities transactions,

o NASDAQ had an average of 30% of U5, squities matched market share in 2008,

http://www.nasdagomx.com/whoweare/quickfacts/ 6/25/2009
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= MASDAQ OMX has multi-asset, multi-service capabilities acrgss the giobe in trading, dearing, listing, informabion
services and rading technology.

o During the Russell Reconstitution in June 2008, NASDAQG Closing Cross set records for the fifth vear with a
total of 893.3 million shares executed representing $12 billion,

o On September 16, 2008, a record 2,167,567 contracts were traded on the derivatives market of NASDAQ
OMX Nordic,

NASDAQ OMX Business Areas

Global Data Products - Committed to providing investors, portfolio managers,
broker/dealers and registered representatives with the highest quality data,
NASDAQ OMX Global Data products are powerful tools that enable unparalleled
market transparency to help users make better-informed and more confident
trading decisions.

Global Index Group - Leveraging world-renowned brand and market position,
NASDAQ OMX Global Index Group is one of the world’s leading index providers
operating as an exchange. Through full-scale, premium index services the Global
Index Group expands trading and investment opportunities by creating innovative
indexes for investors worldwide.

Listings-Corporate Client Group - With NASDAQ OMX being the market of
choice for industry-leading companies, the Corporate Client Group is dedicated to
providing listed companies with unmatched customer service, visibility and market
intelligence.

Transaction Services Nordics - An integrated marketplace of seven
independent Nordic and Baltic exchanges, the Nordic Exchange, is investors’
preferred access point to the Nordic and Baltic securities markets. The Nordic
Exchange offers trading of Nordic and Baltic securities-shares, derivatives and
fixed income products, all traded on highly efficient trading systems enabling easy
cross border trading.

Transaction Services U.S. - The U.S. trading platform for NASDAQ OMX is a
fully integrated order display, execution and trade reporting system for all
NASDAQ-, NYSE- and Amex-listed securities. As the fastest trading platform
available, it accommodates diverse business model and trading preferences.

Corporate Services - Listed companies have access to innovative products and
services through a robust group of strategic alliance partners that help NASDAQ-
and OMX-listed companies by facilitating transparency, mitigating risk and
inspiring better corporate governance.

Market Technology - NASDAQ OMX offers technology solutions designed to
support business strategies and help master change in the highly demanding
financial markets — whether it is to expand operations, gain cost base advantages,
generate new revenue sources, take advantage of new standards or meet
changing regulator requirements.

http://www.nasdagomx.com/whoweare/quickfacts/ 6/25/2009
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NASDAQ OMX Europe - This new multilateral trading facility enables best
execution in high volume securities trading in a cross-border, multi-market
environment. NASDAQ OMX Europe is the first platform to connect European
liquidity pools with Pan-European routing. NASDAQ OMX Europe trades
approximately 800 securities including: constituents of the main European
indexes, ETFs and other highly liquid securities.

Privacy Statement | Copyright | Disclaimer | Contacts | Site Map | Feedback
© 2008, The NASDAQ OMX Group, Inc. Ali Rights Reserved.

http://www.nasdagomx.com/whoweare/quickfacts/ 6/25/2009
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NASDAQ OMX and CRD Analytics Launch New Index Tracking Corporate
Sustainability Performance

New Benchmark Tracks Companies Taking the Lead in Sustainability Performance Reporting

NEW YORK, Jun 15, 2009 (GlobeNewswire via COMTEX News Network) -- The NASDAQ OMX Group, Inc. (Nasdag:NDAQ)
and the CRD Analytics today introduced the NASDAQ OMX CRD Globat Sustainability 50 Index (Nasdaq:QCRD). The index
enables investors to track the performance of the companies that are taking a leadership role in sustainability performance
reporting. These companies have voluntarily disclosed their carbon footprint, energy usage, water consumption, hazardous
and non-hazardous waste, employee safety, workforce diversity, management composition and community investing. The
NASDAQ OMX CRD Global Sustainability 50 Index is the latest index launched by the NASDAQ OMX Global Index Group
and underscores its commitment to designing and calculating relevant world-class indexes.

"The NASDAQ OMX CRD Global Sustainability 50 Index tracks the companies on the leading edge of self-reporting
sustainability activities,” said NASDAQ OMX Executive Vice President John Jacobs. "With the changing global ecological
environment, the component companies are taking positive steps to take advantage of the new economic and regulatory
realities we face.”

"The NASDAQ OMX CRD Global Sustainability 50 Index is a landmark in making sustainability more investable. The
companies are force ranked based on a more holistic set of risk-adjusted performance metrics,” said CRD Analytics’
President, Michael Muyot. "Using a quant-based, Triple Bottom Line methodology allows companies to be compared on an
apples-to-apples basis. This has helped elevate extra-financial analysis into mainstream investing.”

The NASDAQ OMX CRD Global Sustainability 50 Index is powered by CRD Analytics' SmartView(tm) system based on over
150 quantitative financial, environmental, and social performance indicators of a global universe of equities. Each component
of the NASDAQ OMX CRD Global Sustainability 50 index must:

* produce a publicly available corporate sustainability/
regponsibility report;

* disclose compatible sustainability data according to (GRI) G2/G3
guidelines;

* report at least 20% of total core environmental performance
indicators;

* veport at least 20% of the total core social performance
indicators; and

* report at least 70% of the total financial performance indicators.

The Index is calculated in real-time and began calculation with a value of 1,000.00 on June 15, 2009.

NASDAQ OMX is a global leader in creating and licensing strategy indexes and is home to the most widely watched indexes
in'the world. As a premier, full-service provider, the NASDAQ OMX Global index Group is dedicated to designing powerful
indexes that are in sync with a continually changing market environment. Utilizing its expanded coverage as a global
company, NASDAQ OMX has more than 1,500 diverse equity, commodity and fixed-income indexes in the U.S., Europe, and
throughout the world.

NASDAQ OMX's calculation, licensing and marketing support provide the tools to measure and replicate global markets. The
NASDAQ OMX Global Index Group's range of services covers the entire business process from index design to calculation
and dissemination. For more information about NASDAQ OMX indexes, visit https: /imdexes. nasdagormm.comy/.

Access to essential historical index data for NASDAQ OMX indexes can be accessed from a single source, NASDAQ OMX

http://ir.nasdaq.com/releasedetail.cfm?ReleaselD=389504 6/26/2009
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Global Index Watch. For additional information, please visit hittps:// indexes. nasdagomx.com/indexwaltch. aspx.
About NASDAQ OMX

The NASDAQ OMX Group, Inc. is the world's largest exchange company. It delivers trading, exchange technology and public
company services across six continents, with over 3,800 listed companies. NASDAQ OMX offers multiple capital raising
solutions to companies around the globe, including its U.S. listings market, NASDAQ OMX Nordic, NASDAQ OMX Baitic,
NASDAQ OMX First North, and the U.S. 144A sector. The company offers trading across multiple asset classes including
equities, derivatives, debt, commodities, structured products and exchange-traded funds. NASDAQ OMX technology supports
the operations of over 70 exchanges, clearing organizations and central securities depositories in more than 50 countries.
NASDAQ OMX Nordic and NASDAQ OMX Baltic are not legal entities but describe the common offering from NASDAQ OMX
exchanges in Helsinki, Copenhagen, Stockholm, Iceland, Tallinn, Riga, and Vilnius. For more information about NASDAQ
OMX, visit bty fwww nasdagoms.com,

About CRD Analytics

CRD Analytics is the leading provider of independent sustainability investment analytics. Using its proprietary SmartView(tm}
Technology Platform, CRD Analytics empowers its clients with actionable and performance-driven information distilled from
large sets of complex data including financial, environmental, social, governance and patent information. CRD Analytics
partners with its clients to construct proprietary index-based products - Exchange-Traded Funds (ETFs), separately-managed
accounts, mutual funds and Unit Investment Trusts (UITs). For more information about CRD Analytics, go to

hitp o/ fveww ordanalytics.com.

Cautionary Note Regarding Forward-Looking Statements

The matters described herein may contain forward-looking statements that are made under the Safe Harbor provisions of the
Private Securities Litigation Reform Act of 1995. These statements include, but are not limited to, statements about the
NASDAQ OMX CRD Global Sustainability 50 Index and NASDAQ OMX's other products and offerings. We caution that these
statements are not guarantees of future performance. Actual results may differ materially from those expressed or implied in
the forward-looking statements. Forward-looking statements involve a number of risks, uncertainties or other factors beyond
NASDAQ OMX's control. These factors include, but are not limited to, factors detailed in NASDAQ OMX's annual report on
Form 10-K, and periodic reports filed with the U.S. Securities and Exchange Commission. We undertake no obligation to
release any revisions to any forward-looking statements.

NDAQG
This news release was distributed by GlobeNewswire, www . globenewswire com
SQURCE: The NASDAQ OMX Group, Inc.; CRD Analytics

The NASDAQ OMX Group, Inc.
Media Contact:
Wayne Lee
+1.301.978.4875
Wayne. D Lee@NASDAQOMX com
Index Licensing Contact:
Robert Hughes
+1.212-401-8987
robert bughes@NASDAGOMX com

CRD Analytics
Michael Muyot

+1.212.683.3885
mimuyot@ordanalytics.com

(C) Copyright 2009 GlobeNewswire, Inc. All rights reserved.
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March 23, 2009

Semi-annual Changes to the NASDAQ Clean Edge Global Wind Energy Index
New York, NY, March 23, 2009 — The NASDAQ OMX Group, Inc. (NASDAQ:NDAQ) and Clean Edge, Inc.

announced the results of the semi-annual evaluation of the NASDAQ OMX® Clean Edge® Global Wind Energy
index (NASDAQ:QWND), which will become effective with the market open today.

Mitsui & Co., Ltd. (NASDAQ:MITSY) will be added to the Index.

The Index, a benchmark for the global wind energy sector, is a modified market-capitalization index designed to
act as a transparent and liquid benchmark for the global wind energy sector. The Index includes companies that
are primarily manufacturers, developers, distributors, installers, and users of energy derived from wind sources.
The securities must also meet other eligibility criteria which include minimum requirements for market

http://www.cleanedge.com/about/press.php 6/26/2009
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capitalization and average daily dollar trading volume. The Index is evaluated on a semi-annual basis in March
and September. For more information about the NASDAQ OMX Clean Edge Global Wind Energy Index, including
detailed eligibility criteria, visit hitps://indexes.nasdagomx.com/.

The NASDAQ OMX Clean Edge Global Wind Energy Index is the basis for the PowerShares Global Wind Energy
Portfolio (NASDAQ:PWND), which seeks investment results that correspond generally to the price and yield of the
NASDAQ OMX Clean Edge Global Wind Energy Index before fees and expenses.

As a result of the evaluation, the following three securities will be removed from the Index: Plambeck Neue
Energien AG (PNE3 GY), Renewable Energy Generation Ltd. (RWE LN), and THEOLIA (TEO FP).

About NASDAQ OMX Global Index Group

NASDAQ OMX Global Index Group is engaged in the design, development, calculation, licensing, and marketing
of NASDAQ OMX Indexes. NASDAQ OMX Global Index Group specializes in the development of indexes
focusing on NASDAQ OMX's brand themes of innovation, technology, growth, and globalization. NASDAQ OMX
Global Index Group also provides custom index services and design solutions as a third-party provider to selected
financial organizations. For more information about NASDAQ OMX indexes, visit
https.//indexes.nasdagomx.com/.

About NASDAQ OMX

The NASDAQ OMX Group, Inc. is the world's largest exchange company. It delivers trading, exchange
technology and public company services across six continents, with over 3,800 listed companies. NASDAQ OMX
offers multiple capital raising solutions to companies around the globe, including its U.S. listings market, NASDAQ
OMX Nordic, NASDAQ OMX Baltic, NASDAQ OMX First North, and the U.S. 144A sector. The company offers
trading across multiple asset classes including equities, derivatives, debt, commodities, structured products and
exchange-traded funds. NASDAQ OMX technology supports the operations of over 70 exchanges, clearing
organizations and central securities depositories in more than 50 countries. NASDAQ OMX Nordic and NASDAQ
OMX Baltic are not legal entities but describe the common offering from NASDAQ OMX exchanges in Helsinki,
Copenhagen, Stockholm, Iceland, Tallinn, Riga, and Vilnius. For more information about NASDAQ OMX, visit
hitp/Awwwy nasdagemx.com.

About Clean Edge

Clean Edge, Inc., with offices in the San Francisco Bay Area and Portland, Ore., is a leading research and
publishing firm that helps companies, investors, and policymakers understand and profit from clean technologies.
Founded in 2000, Clean Edge and its network of partners and affiliates offer unparalleled intelligence and insight
into the clean-tech sector. Among its many activities, the company publishes the annual "Clean Energy Trends"
report, produces the annual Clean-Tech Investor Summit (along with IBF), and maintains a number of clean-
energy stock indexes. To keep abreast of the latest clean-tech news, access industry reports, learn more about
the company's annual summit and stock indexes, or sign up for Clean Edge's free e-newsletter, visit

http/Awww cleanedge.com.

Media Contacts:

NASDAQ Media Contact: Wayne Lee
301.978.4875
Wayne.D.Lee@Nasdag.com

NASDAQ Issuer & Investor Contact:
Lisa Chaney

301.978.8281
Lisa.Chaney@Nasdag.com

Clean Edge, Inc.

Ron Pernick
503.493.8681
pernick@cleanedge.com

http://www.cleanedge.com/about/press.php 6/26/2009
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WMarch 16, 2009

Semi-annual Changes to the NASDAQ Clean Edge Green Energy Index

New York, NY, March 16, 2009 — The NASDAQ OMX Group, inc. (NASDAQ:NDAQ) and Clean Edge, Inc.
announced today the results of the semi-annual evaluation of the NASDAQ® Clean Edge® Green Energy Index
(NASDAQ:CELS), which will become effective with the market open on Monday, March 23, 2009.

Raser Technologies, Inc. (NYSE:RZ) will be added to the Index.

The Index is designed to track the performance of clean-energy companies that are publicly traded in the U.S.
The Index includes companies engaged in the manufacturing, development, distribution, and installation of
emerging clean-energy technologies such as solar photovoltaics, biofuels and advanced batteries. The five major
sub-sectors that the index covers are Renewable Electricity Generation, Renewable Fuels, Energy Storage &
Conversion, Energy Intelligence and Advanced Energy-Related Materials. The securities must also meet other
eligibility criteria which include minimum requirements for market value, average daily share volume, and price.
The Index is evaluated on a semi-annual basis in March and September. For more information about the
NASDAQ Clean Edge Green Energy Index, including detailed eligibility criteria, visit
hitps.//indexes.nasdagomx.com/.

The NASDAQ Clean Edge Green Energy Index is the basis for the First Trust NASDAQ Clean Edge Green
Energy Index Fund (NASDAQ:QCLN), which seeks investment results that correspond generally to the price and
yield of the NASDAQ Clean Edge Green Energy Index before fees and expenses.

As a result of the evaluation, the following eleven securities will be removed from the Index: Altair
Nanotechnologies Inc. (NASDAQ:ALT!), Ascent Solar Technologies, Inc. (NASDAQ:ASTI), Aventine renewable
Energy Holdings Inc. (NYSE:AVR), C&D Technologies, Inc. (NYSE:CHP), Capstone Turbine Corporation
(NASDAQ:CPST), China Sunergy Co. Ltd. (NASDAQ:CSUN), EMCORE Corporation (NASDAQ:EMKR), Gushan
Environmental Energy Limited (NYSE:GU), Plug Power, Inc. (NASDAQ:PLUG), Power-One, Inc.
(NASDAQ:PWER), Vicor Corporation (NASDAQ:VICR).

About NASDAQ OMX Global Index Group

NASDAQ OMX Global Index Group is engaged in the design, development, calculation, licensing, and marketing
of NASDAQ OMX Indexes. NASDAQ OMX Global Index Group specializes in the development of indexes
focusing on NASDAQ OMX's brand themes of innovation, technology, growth, and globalization. NASDAQ OMX
Global Index Group also provides custom index services and design solutions as a third-party provider to selected
financial organizations. For more information about NASDAQ OMX indexes, visit
https://indexes.nasdagomx.com/.

About NASDAQ OMX

The NASDAQ OMX Group, Inc. is the world's largest exchange company. It delivers trading, exchange
technology and public company services across six continents, with over 3,800 listed companies. NASDAQ OMX
offers multiple capital raising solutions to companies around the globe, including its U.S. listings market, NASDAQ
OMX Nordic, NASDAQ OMX Baltic, NASDAQ OMX First North, and the U.S. 144A sector. The company offers
trading across multiple asset classes including equities, derivatives, debt, commodities, structured products and
exchange-traded funds. NASDAQ OMX technology supports the operations of over 70 exchanges, clearing
organizations and central securities depositories in more than 50 countries. NASDAQ OMX Nordic and NASDAQ
OMX Baltic are not legal entities but describe the common offering from NASDAQ OMX exchanges in Helsinki,
Copenhagen, Stockholm, Iceland, Tallinn, Riga, and Vilnius. For more information about NASDAQ OMX, visit
it www nasdagomx.com.
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About Clean Edge

Clean Edge, Inc., with offices in the San Francisco Bay Area and Portland, Ore., is a leading research and
publishing firm that helps companies, investors, and policymakers understand and profit from clean technologies.
Founded in 2000, Clean Edge and its network of partners and affiliates offer unparalleled intelligence and insight
into the clean-tech sector. Among its many activities, the company publishes the annual "Clean Energy Trends"
report, produces the annual Clean-Tech Investor Summit (along with IBF), and maintains a number of clean-
energy stock indexes. To keep abreast of the latest clean-tech news, access industry reports, learn more about
the company's annual summit and stock indexes, or sign up for Clean Edge's free e-newsletter, visit

http/fwww cleanedge.com.

Media Contacts:

NASDAQ Media Contact: Wayne Lee
301.978.4875

Wayne.D Lee@Nasdag.com

NASDAQ Issuer & investor Contact:
Lisa Chaney

301.978.8281
Lisa.Chaney@Nasdag.com

Clean Edge, Inc.

Ron Pernick
503.493.8681
pernick@cleanedge.com

March 10, 2009
Another Year of Banner Growth in 2008, But Clean-Energy Sector Looks to Stimulus for Help in 2009

Clean Edge Clocks Solar, Wind and Biofuels Growth at 53 Percent in 2008, With Global Revenues of $115.9
Billion

Portland, Ore./ Oakland, Calif. — March 10, 2009 — Despite growing economic uncertainty over the last year, the
three major clean-energy sectors — solar photovoltaics (PV), wind power, and biofuels — kept up a blistering
growth rate, increasing 53 percent from $75.8 billion in 2007 to $115.9 billion in revenues in 2008, according to
the Clean Energy Trends 2009 report released today by Clean Edge, Inc. By 2018, Clean Edge forecasts that
these three sectors will have revenues of $325.1 billion.

The annual Clean Energy Trends report, produced by leading clean-tech research and publishing firm Clean
Edge, can be downloaded free of charge at www.cleanedge.com.

While 2009 will be a challenging year for the clean-energy industry, given severe credit constraints that have
slowed or reversed plans for new manufacturing facilities and development projects, Clean Edge forecasts strong
growth over the mid- to long-term:

e Global production and wholesale pricing of biofuels reached $34.8 billion in 2008 and are projected to total
$105.4 billion by 2018. Last year, the global biofuels market consisted of more than 19 billion gallons of
ethanol and biodiesel production worldwide, and in Brazil, ethanol surpassed petroleum use for the first
time.

e Wind power became the first clean-energy sector to surpass the $50 billion mark. its $51.4 billion in
worldwide revenue in 2008 is expected to grow to $139.1 billion in 2018. Last year’s global wind power
installations reached a record 27,000 MW, including more than 8,000 MW in the U.S., pushing the U.S.

http://www.cleanedge.com/about/press.php 6/26/2009
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ahead of Germany as the world’s leading generator of wind energy.

e Solar PV (including modules, system components, and installation) totaled $29.6 billion last year and will
reach $80.6 billion globally by 2018. Annual solar PV installations reached more than 4 GW worldwide in
2008, a fourfold increase from four years earlier, when the solar PV market reached the gigawatt milestone
for the first time.

New global investments in energy technologies — including venture capital, project finance, public markets, and
research and development — expanded by 4.7 percent, from $148.4 billion in 2007 to $155.4 billion in 2008,
according to research firm and Clean Energy Trends content provider New Energy Finance.

For the first time, the report examines the “green jobs dividend.” Solar PV and wind power provided more than
600,000 direct and indirect jobs globally in 2008 and are expected to generate 2.7 million jobs by 2018.

This year's report includes an analysis of the American Recovery and Reinvestment Act of 2009, signed into law
by President Obama in February and providing $70 billion in direct spending and tax credits for clean-energy and
transportation programs.

Clean Energy Trends 2009 also outlines five trends poised to make an impact on the markets in the coming year.
it describes:

What happens when the smart grid goes online

How energy storage will become a key issue for utilities

Where new clean-energy markets are emerging around the world
Why grid transmission capacity will be making headlines in 2009
The unseen growth in "micropower” grids

® & © @& ©

"The clean-energy sector, like the broader economy, faces many challenges," said Clean Edge co-founder and
managing director Ron Pernick. "But while 2009 will be a difficult year, we believe that clean energy will play a
central role in any global economic recovery.”

About Clean Energy Trends 2009

Clean Edge issues its annual Clean Energy Trends report to track key developments in clean-energy markets.
Past reports have been downloaded by tens of thousands of individuals in government, finance, industry, and the
media. Clean Energy Trends 2009 is made possible by the support of its sponsors, including premier sponsors
Deloitte; Enterprise Florida; Hobbs & Towne; and New Energy Finance. Major sponsors include International
Business Forum: Mintz Levin; The NASDAQ OMX Group, Inc.; and Page One Public Relations. The report can be
downloaded free of charge at www.cleanedge.com.

About Clean Edge, Inc.

Clean Edge, Inc., with offices in the San Francisco Bay Area and Portland, Oregon, is a leading research and
publishing firm that helps companies, investors, and policymakers understand and profit from clean technologies.
Among its many activities, the company publishes the annual Clean Energy Trends report, produces the annual
Clean-Tech Investor Summit (in partnership with IBF), maintains a number of benchmark clean-energy stock
indexes with NASDAQ OMX®, and operates a clean-tech focused jobs board for employers, recruiters, and
candidates. Founded in 2000, Clean Edge and its network of partners and affiliates offer unparalleled intelligence
and insight into the clean-tech space. For more information visit www . cleanedge.com.

Contact:
Ron Pernick, Clean Edge, Inc.

http://www.cleanedge.com/about/press.php 6/26/2009
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December 15, 2008
Clean-Tech Investor Summit Adds Corporate Leaders From GE, Chevron, BP, and GM

The Role of Corporations in Financing, Engineering, and Supporting Clean Energy Will Take Center Stage at 5th
Annual Summit

Portland, Ore./ Massapequa, N.Y. — December 15, 2008 — Research and publishing firm Clean Edge, Inc. and
conference organizer International Business Forum (IBF), today announced that corporate executives from GM,
Chevron Technology Ventures, GE Energy Financial Services, PG&E, Waste Management, NatureWorks, and
BP Global Wind & Solar will join wind-energy visionary and oil industry veteran T. Boone Pickens to headline the
5th Annual Clean-Tech Investor Summit (www.cleantechsummit.com) taking place January 21-22, 2009, in Paim
Springs, Calif.

The following new speakers have been confirmed for the Clean-Tech Investor Summit lineup:

Britta Gross, Manager, Hydrogen & Electrical Infrastructure, GM;

Dana Flanders, President, Chevron Technology Ventures;

Kevin Walsh, Managing Director Renewable Energy, GE Energy Financial Services;
Larry O'Donnell, President and COO, Waste Management;

Marc Verbruggen, CEO, NatureWorks;

Reyad Fezzani, Chief Executive Officer, BP Global Wind & Solar

® & % & ¢ o

Previously announced agenda highlights include:

e Peter Darbee, CEQ and President, PG&E;

e Janine Benyus, author of Biomimicry and Cofounder of the Biomimicry Guild, LLC; and

o Peter Gleick, President and Cofounder, Pacific Institute who was named by Wired magazine as one of 15
people who should advise the new president.

"It is a crucial time for our country's energy future," said Ira Ehrenpreis, Clean-Tech Investor Summit board
chairman and Technology Partners’ general partner. "Corporations have always played a critical role in the
venture asset class, and in the clean-tech sector they play an even more vital role. The Clean-Tech Investor
Summit, by bringing together key players from a range of sectors, continues to serve as a bridge between startup
innovation companies and large, influential corporates.”

"We've worked hard to bring together some of the country's most prominent corporate leaders with compelling
stories to tell about clean-tech innovation,” adds Clean-Tech Investor Summit co-producer and Clean Edge
managing director Ron Pernick. "In these uncertain economic times, their insights could prove invaluable to the
investors, entrepreneurs, and other key stakeholders who attend our Summit each year."

The Summit is the must-attend annual event for the clean-tech industry — entrepreneurs, visionaries, investors,
and policy leaders gather every year to learn, share ideas, and discuss the current environment. Coming on the
heels of President-Elect Barack Obama's inauguration ceremony and the largest global financial crisis seen in
decades, this year's Summit will provide a place for the leaders of clean-technology investing and deployment to

http://www.cleanedge.com/about/press.php 6/26/2009
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discuss new strategies as well as emerging industries and cutting-edge ideas.

The addition of this year's prominent corporate speakers follows a long tradition of the Summit bringing industry
leading executives from such companies as Applied Materials, CISCO, The Dow Chemical Company, Duke
Energy, Peabody Energy, Sharp, Toyota, and Wal-Mart.

Business and policy leaders are recognizing thata U.S. economic recovery will be driven in part by an expansion
of clean-tech industries, which will provide jobs and reduce the country's dependence on imported energy
supplies.

A first for the Summit is the addition of The Clean-Tech Expo for start-up companies seeking exposure with
potential investors, corporate partners, or clients. Contact Alex Chard of IBF at (516) 765-9005 ext. 280 or
achard@ibfconferences.com for more information. ‘

This year's Summit sponsors include: Deloitte; Morrison & Foerster; Orrick; Stanford Group Company; Hobbs &

Towne: Jefferies; ACCYS Technologies; Comerica Bank; Cooley Godward Kronish LLP; Mintz Levin; Page One
Public Relations: Sonnenschein; American Council on Renewable Energy; National Renewable Energy Lab; and
UK Trade & investment.

To learn more about the event and to register, please visit www.cleantechsummit.com. Due to overwhelming
demand, the organizers are capping Summit attendance at 500 delegates to ensure the quality and intimacy of
the event. To qualify for a $400 discount, sign up by January 03, 2009 and use discount code CED400 when
registering online or by phone.

About the Clean-Tech Investor Summit

The Clean-Tech Investor Summit, co-produced by International Business Forum and Clean Edge, and chaired by
Technology Partners' Ira Ehrenpreis, is the premier clean-tech investment and innovation event. Held each winter
in Palm Springs, CA, the event brings together leading investors, Fortune 500 executives, entrepreneurs, and
relevant service providers for two days of high-level presentations, conversations, and networking. The 5th
Annual Clean-Tech Investor Summit is scheduled for January 21-22, 2009. Last year's Summit sold out, so
reserve your place now. For more information, visit www.cleantechsummit.com.

Contact:
Ron Pernick, Clean Edge, Inc.
503-493-8681, pernick@cleanedge.com

Christina Williams Page One PR for Clean Edge/IBF
503-206-7775, christina@pageonepr.com

December 10, 2008

New Jobs Site to Help Accelerate Transition to Clean-Energy and Clean-Tech Economy

Philadelphia, Penn./Portland, Ore. — December 10, 2008 — A new industry-specific jobs board aims to
accelerate the transition to a vibrant clean-energy and clean-tech economy. Clean Edge Jobs
(http://iobs.cleanedge.com) is co-produced by clean-tech research and publishing firm, Clean Edge, Inc. and
clean-tech executive search firm, Hobbs & Towne, Inc. The new jobs board is being launched as part of a beta

http://www.cleanedge.com/about/press.php 6/26/2009
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period in which companies and recruiters can post jobs on the site for free.

At launch, Clean Edge Jobs already hosts nearly 200 jobs from companies such as 3Tier; ClearEdge Power
Corp.; Green Mountain Energy; MMA Renewable Ventures; Ormat Technologies, Inc.; POET, LLC; Solaicx;
SolarWorld: Southwest Windpower Inc.; SunEdison; V2Green (GridPoint); and Verenium.

Clean Edge and Hobbs & Towne have combined their respective strengths within the clean-tech industry to
provide a dynamic and industry-specific tool for job seekers, employers, and recruiters. Clean Edge Jobs
connects all levels of candidates with a range of companies throughout the clean-tech value chain from emerging
startups and multinationals to nonprofits and research labs. The jobs site also offers prospective candidates the
ability to post their resumes and profiles online.

The jobs board is optimized for a range of clean-tech opportunities, including solar, wind, smart grid, biofuels,
biomaterials, green buildings, energy efficiency, energy storage, carbon trading, lighting, transportation, and
water. Employers and recruiters are encouraged to create free accounts and post their current hiring needs
online. Similarly, prospective candidates are encouraged to upload their resumes and create a searchable, online
profile.

"The jobs board is a perfect extension of Clean Edge’s other informational products and services," explains Ron
Pernick, Clean Edge cofounder and managing director. "The green economy stands as one of the 21st Century’s
greatest growth opportunities, and our jobs board is meant to help connect key clean-tech companies with
qualified talent.”

"A platform and network for companies, candidates, and recruiters to come together is a necessity for the scale-
up expected in the clean-tech space,” adds Andy Towne, Hobbs & Towne founder & CEQ. "We have designed
the jobs board from an employer and recruiter perspective to enable easy navigation and to yield high-quality
results.”

About Clean Edge

Clean Edge, Inc., with offices in the San Francisco Bay Area and Portland, Ore., is a leading research and
publishing firm that helps companies, investors, and policymakers understand and profit from clean technologies.
Founded in 2000, Clean Edge and its network of partners and affiliates offer unparalleled intelligence and insight
into the clean-tech sector. Among its many activities, the company publishes the annual "Clean Energy Trends"
report, produces the annual Clean-Tech Investor Summit (along with IBF), and maintains a number of clean-
energy stock indexes. To keep abreast of the latest clean-tech news, access industry reports, learn more about
the company’s annual summit and stock indexes, or sign up for Clean Edge's free e-newsletter, visit
www.cleanedge.com.

About Hobbs & Towne

Hobbs & Towne, Inc. is an executive search firm specializing in the recruitment of senior-level executives for
early-stage and high-growth technology companies in alternative energy and clean technology sectors. Founded
in 1997, Hobbs & Towne has worked with investors such as EnerTech Capital, Khosla Ventures, Kleiner Perkins
Caufield & Byers, CMEA Ventures, Virgin Greenfund, Mohr Davidow Ventures, Advanced Technology Partners,
and Nth Power and across a wide range of software and hardware technologies and energy applications including
smart grid, renewable energy, biofuels, water, and lighting. Hobbs & Towne, Inc. has seven partners and more
than 30 employees spread across offices in Palo Alto, San Francisco, Philadelphia, and New York. For more
information, visit www.hobbstowne.com.

http://www.cleanedge.com/about/press.php 6/26/2009
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Contacts: Ron Pernick, Clean Edge, Inc.
503-403-8681, pernick@cleanedge.com

Dexter Gauntlett, Clean Edge, Inc.
503-206-5305, gauntlett@cleanedge.com

Kris Kennedy, Hobbs & Towne
610-783-4600 x-107, KKennedy@hobbstowne.com

November 18, 2008

T. Boone Pickens to Keynote at 5th Annual Clean-Tech Investor Summit

Portland, Ore./ Massapequa, N.Y. — November 18, 2008 — Research and publishing firm Clean Edge, Inc. and
conference organizer International Business Forum (IBF), today announced that wind-energy visionary and oil
industry veteran T. Boone Pickens will headline the 5th Annual Clean-Tech Investor Summit

(www cleantechsummit.com) taking place January 21-22, 2009, in Palm Springs, Calif.

"l am delighted to participate in the upcoming Clean-Tech Investor Summit," said T. Boone Pickens, Chairman of
BP Capital and author of the Pickens Plan. "In the last 6 months, | have travelled across the US, talking to
thousands of people and meeting with elected officials to offer a solution to our country's energy crisis, which is a
result of 40 years of failed energy policy. My Pickens Plan, which calls for the reduction of importation of foreign
oil by 30% in 10 years and replacing this fuel with cleaner energy in the form of natural gas and renewable energy
options like wind and solar, is very much aligned with President-Elect Obama’s energy policy and 1 look forward to
sharing more details of this plan with conference participants in January.”

The Summit is the premier annual event for networking with the clean-tech industry's earliest movers, stalwart
investors, and entrepreneurial visionaries. Coming on the heels of President-Elect Barack Obama’s inauguration
ceremony and the largest global financial crisis seen in decades, this year's Summit will provide a place for the
leaders of clean-technology investing and deployment to discuss new strategies as well as emerging industries
and cutting-edge ideas.

Business leaders from General Electric, NatureWorks, and Waste Management will also present their views on
the rapidly evolving platform for innovation in an emerging green economy.

Other early agenda highlights include:

e Peter Darbee, CEQ and President, PG&E;
e Janine Benyus, author of Biomimicry and Cofounder of the Biomimicry Guild, LLC; and

e Peter Gleick, President and Cofounder, Pacific Institute who was named by Wired magazine as one of 15
people who should advise the new president.

Global investments in clean-energy sectors, according to New Energy Finance and published in Clean Edge's
2008 Clean Energy Trends report, reached $148.4 billion in 2007 including venture capital, project finance, public
markets, and research and development. Despite the global credit crunch and a recent decline in oil prices,
optimism in clean tech remains strong. In fact, many economists look to the clean-tech sectors as important
drivers of a global economic recovery.

"Clean-tech investing is at a critical and important juncture," explains Ira Ehrenpreis, general partner with

http://www.cleanedge.com/about/press.php 6/26/2009
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Technology Partners and Clean-Tech Investor Summit chairman. "Against the backdrop of a global economic
downturn, investments in clean technologies and infrastructure will enable the next wave of global innovation and
economic creation.”

This year's Summit sponsors include: Deloitte; Morrison & Foerster; Stanford Group Company; Hobbs & Towne;
Jefferies: ACCYS Technologies; Comerica Bank; Mintz Levin; Page One Public Relations; American Council on
Renewable Energy; National Renewable Energy Lab; and UK Trade & investment.

To learn more about the event and to register, please visit www.cleantechsummit.com. Due to overwhelming
demand, the organizers are capping Summit attendance at 500 delegates to ensure the quality and intimacy of
the event.

About the Clean-Tech Investor Summit:

The Clean-Tech Investor Summit, co-produced by International Business Forum and Clean Edge, and chaired by
Technology Partners' Ira Ehrenpreis, is the premier clean-tech investment and innovation event. Held each winter
in Palm Springs, CA, the event brings together leading investors, Fortune 500 executives, entrepreneurs, and
relevant service providers for two days of high-level presentations, conversations, and networking. The 5th
Annual Clean-Tech Investor Summit is scheduled for January 21-22, 2009. Last year's Summit sold out, so
reserve your place now. For more information, visit www.cleantechsummit.com.

Contact:
Ron Pernick, Clean Edge, Inc.
503-493-8681, pernick@cleanedge.com

Christina Williams Page One PR for Clean Edge/IBF
503-206-7775, christina@pageonepr.com

QOctober 6, 2008

New Study Finds That Clean-Energy Industry Can Power Northwest Economy, Job Creation, and Carbon
Reduction

Clean Edge and Climate Solutions’ Carbon-Free Prosperity 2025 Report Finds Potential for 63,000 New Jobs in
Oregon and Washington

Portiand, Ore./ Seattle, Wash. — October 6, 2008 — A new study concludes that five emerging clean-tech
industry sectors offer the Pacific Northwest one of the best opportunities for sustained economic vitality and job
growth. It also charts the course for private and public investment and leadership to capitalize on the opportunity.

Carbon-Free Prosperity 2025 is produced by two leading clean-tech organizations — research and publishing firm
Clean Edge and research and advocacy organization Climate Solutions. The study provides a comprehensive
look at emerging green industries that are projected to provide high-paying jobs and a vital new economic base
for the region. It provides a grounded and realistic view of the region’s potential role in an increasingly competitive
global clean-tech industry. The report can be downloaded at www.cleanedge.com and www.climatesolutions.org.

The study focuses on five clean-energy sectors that provide the best opportunities for Oregon and Washington to
build a leadership position in intellectual capital and job creation. They are:

- Solar PV Manufacturing, which is projected to provide up to 22,560 new jobs in the region by 2025;

http://www.cleanedge.com/about/press.php 6/26/2009
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. Wind Power Development, expected to reach up to 6,000 new jobs;

» Green Building Design Services, creator of up to 16,834 new jobs;

. Sustainable Bioenergy, which could account for 10,419 new jobs; and

« Smart-Grid Technologies, an industry that could create up to 7,000 new jobs.

In all, the study find these industries have the potential to create more than 63,000 new jobs in the Pacific
Northwest by 2025 — a figure that matches the employment in Silicon Forest during its height as a chip
manufacturing center. The growth of these clean-tech sectors would position the region as a leader in the
dramatic global shift toward cleaner and more efficient forms of energy, transportation, and building systems that
reduce pollution and reliance on volatile imported fossil fuels.

The report provides an objective accounting of the region’s assets and challenges, and provides a 10-point action
plan for Oregon and Washington that includes:

Limiting and reducing global warming pollution by putting a price on carbon;
Ramping up public investment in clean technology funds;

Passing leading edge green building codes;

Deploying clean energy workforce development strategies;

Providing effective clean energy tax credits;

Building a 21st century smart grid.

¢« & ®» & & @

“Clean energy is increasingly identified as the sector with the largest growth potential in the U.S. economy, and
offers the best promise of meeting the twin challenges of economic and environmental decline,” said Ron Pernick,
Clean Edge cofounder and managing director and report coauthor. “This report is a case study for how the Pacific
Northwest region can seize a leadership role in the clean-tech economy.”

Carbon-Free Prosperity 2025 lauds the Pacific Northwest for its green lifestyle, proactive policies, strong natural
resource base, and abundant cheap electricity as attributes that give the region a head start in the quest for a
strong clean-energy economy. But the report also urges action on cultivating more venture capital in the region,
updating energy grid infrastructure, grooming managerial talent for growing clean-tech companies, and
developing a comprehensive economic-development strategy for the region.

“To spark a real economic recovery, we need to repower America, and this region should be at the forefront,” said
Rhys Roth, Climate Solutions’ Director of Strategic Innovation. “This report is a blueprint for how the region can
become a global leader in clean technology — creating family-supporting jobs, regaining control of our energy
future, and delivering real climate solutions.”

The study is based on interviews with more than 50 industry, financial, and policy experts in the Northwest, and
leverages proprietary Clean Edge data on market sizing, employment figures, and other key market factors.

About Clean Edge

Clean Edge, Inc., with offices in the San Francisco Bay Area and Portiand, Ore., is a leading research and
publishing firm that helps companies, investors, and policymakers understand and profit from clean technologies.
Founded in 2000, Clean Edge and its network of partners and affiliates offer unparalleled intelligence and insight
into the clean-tech sector. Among its many activities, the company publishes the annual "Clean Energy Trends"
report, produces the annual Clean-Tech Investor Summit (along with IBF), and maintains a number of clean-
energy stock indexes. To keep abreast of the latest clean-tech news, access industry reports, learn more about
the company's annual summit and stock indexes, or sign up for Clean Edge's free e-newsletter, visit
httn:/fwww . cleanedge.com.

About Climate Solutions

Climate Solutions is a not-for-profit organization whose mission is to accelerate practical and profitable solutions
to global warming by galvanizing leadership, growing investment, and bridging divides in the Pacific Northwest.
Since its inception in 1998, Climate Solutions has been the foremost champion of Northwest climate and clean
energy leadership that generates economic opportunities for Northwest businesses and workers. Working with a
broad array of partners from business, rural, government, and the public-interest community, Climate Solutions
helps to advance a new sustainable prosperity in the Northwest that accelerates the technologies, policies, and
enterprises that can deliver climate solutions to the world. Climate Solutions has offices in Seattle, Olympia,
Portland and Missoula. To learn more, visit www.climatesolutions.org.

Media Contacts:

http://www.cleanedge.com/about/press.php 6/26/2009
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Ron Pernick, Clean Edge, Inc.
503.493.8681, pernick@cleanedge.com

Christina Williams,Page One PR for Clean Edge
301.978.4875, christina@pageonepr.com

Rhys Roth, Climate Solutions
301.978.8281, rhys@climatesolutions.org

September 22, 2008

Semi-annual Changes to the NASDAQ OMX Clean Edge Global Wind Energy Index

New York, NY, September 22, 2008 — The NASDAQ OMX Group, Inc. (NASDAQ:NDAQ) announced today the
results of the semi-annual evaluation of the NASDAQ OMX® Clean Edge® Global Wind Energy Index
(NASDAQ:QWND), which will become effective with the market open on today, Monday, September 22, 2008.

The following three securities will be added to the Index: EDP Renovaveis SA, Endesa, S.A., and International
Power PLC.

The Index, a benchmark for the global wind energy sector, is a modified market-capitalization index designed to
act as a transparent and liquid benchmark for the global wind energy sector. The Index includes companies that
are primarily manufacturers, developers, distributors, installers, and users of energy derived from wind sources.
The securities must also meet other eligibility criteria which include minimum requirements for market
capitalization and average daily dollar trading volume. The Index is evaluated on a semi-annual basis in March
and September. For more information about the NASDAQ OMX Clean Edge Global Wind Energy Index, including
detailed eligibility criteria, visit www. NASDAQ.com.

The NASDAQ OMX Clean Edge Global Wind Energy Index is the basis for the PowerShares Global Wind Energy
Portfolio (NASDAQ:PWND), which seeks investment results that correspond generally to the price and yield of the
NASDAQ OMX Clean Edge Global Wind Energy Index before fees and expenses

About NASDAQ OMX

The NASDAQ OMX Group, Inc. is the world's largest exchange company. It delivers trading, exchange
technology and public company services across six continents, and with over 3,900 companies, it is number one
in worldwide listings among major markets. NASDAQ OMX offers multiple capital raising solutions to companies
around the globe, including its U.S. listings market: the OMX Nordic Exchange, including First North; and the
144A PORTAL Market. The company offers trading across multiple asset classes including equities, derivatives,
debt, commodities, struc

httn://www.cleanedge.com/about/press.php 6/26/2009
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UNITED STATES PATENT AND TRADEMARK OFFICE

Trademark Trial and Appeal Board

The NASDAQ Stock Market, Inc.
v.
Antartica, S.r.1.

Opposition No. 91121204
to application Serial No. 75/546,122
filed on September 1, 1998

Karol A. Kepchar and Chad T. O’'Hara of Akin, Gump,
Strauss, Hauer & Feld, LLP for The NASDAQ Stock Market,
Inc.

Anthony S. Cannatella and Alessandro Saracina of Pavia &
Harcourt LLP for Antartica, S.r.1l.

Before Seeherman, Quinn and Rogers,
Administrative Trademark Judges.

Opinion by Rogers, Administrative Trademark Judge:

Antartica, S.r.l., a corporation of Italy, has
applied to register the mark set forth below, for the

various goods also set forth below.
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International Class 9: safety helmets for bicycling,
motorcycling, and skiing;

International Class 25: sport clothing, namely, shirts,
shorts, visors, hats, wind resistant jackets and pants,
gym shorts, sweat shorts, sweat pants, sweatshirts, sweat
socks, ski boots, apres-ski shoes and sports shoes;
International Class 28: sports goggles for use in
swimming, skiing, motorcycling, motorcross, bicycling,
basketball, running, squash, and racquetball; protective
padding for playing soccer, football, skiing, and
bicycling; skis; ski poles; snowboards; ski wax; ski
bindings; stationary exercise bicycles; exercise weights;
exercise benches; stationary cross-country ski machines;
exercise treadmills; stair-stepping machines; exercise
mats; and anti-vibration plates for skis and ski
bindings.

The application is based on Section 44 of the Lanham
Act, 15 U.S.C. §1126 and claims a priority filing date of
July 14, 1998, based on the filing, on that date, of an
Italian application to register the mark. An Italian
registration for the mark has issued. A translation of
the description of the mark in the Italian registration
reads: “The Trademark consists of [the] word NASDAQ in
block letters with tridimensional effect in grey colour,

within a stylized red griffon.” The involved application

to register the mark in the United States does not
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include a translation statement or description of any
kind.?
THE PLEADINGS

The NASDAQ Stock Market, Inc. has opposed
registration of applicant’s mark, asserting that it has
operated, and continues to operate, The Nasdaqg Stock
Market; that opposer and its predecessors in interest
have used NASDAQ “as a mark and a component of marks for
gathering, processing and providing securities
information to the financial industry and to the public
and securities trading support services in connection
with The Nasdag Stock Market continuously in United
States commerce since 1968” and continues to use NASDAQ
"as a mark and component of marks for such services in
the United States and elsewhere”; that “Nasdag” is the

distinctive part of opposer’s trade name, which has been

' In a motion made in this opposition to amend the mark, and

subsequently withdrawn, applicant described the mark as
consisting “of two elements: the term ‘NASDAQ’ and an
accompanying design element congisting of the wings of a bird.”
Applicant also explained that “the term '‘NASDAQ'’ is somewhat
unique” and is an acronym for the Italian phrase “Nuovi Articoli
Sportivi Di Alta Qualita,” which applicant translates as either
“new high quality sporting goods” (answer, Y 29) or “new sports
products of high quality” (brief, p. 1). Further, applicant
stated that it considered NASDAQ unique for two reasons: first,
“Applicant was unaware that the term '‘NASDAQ’ had ever been
employed by anyone else”; second, “because in the Italian
language there are no words that can end with the letter ‘q,’
Applicant believed that the term ‘NASDAQ’ would be particularly
distinctive...”
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in continuous use in U.S. commerce since 1992, and that
opposer, the general public, and members of the financial
industry and media refer to opposer as “Nasdag”; that
listings for the “Nasdag” stock market appear daily in
publications and electronic media in the United States
and throughout the world, and that opposer has promoted
and advertised its “NASDAQ”? services throughout the

world; and that its websites www.nasdag.com,

www.nasdagtrader.com, and www.nasdagnews.com provide

stock quotes, news reports and other financial
information 24 hours a day, with its primary website,

www.nasdaqg.com being “the world’s second most popular

financial website.”

Opposer also asserts that its promotional activities
include the distribution and sale, by it or its
licensees, of t-shirts, hats, jackets, golf balls,
footballs, basketballs and baseballs bearing the “NASDAQ”
mark; that its mark is famous “around the world” and
well-known among the general public and within the
financial industry; that its mark is a coined term with
no descriptive or generic significance and, therefore,

inherently distinctive; and that opposer has obtained a
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registration for NASDAQ on the Principal Register for
"listing of securities for quotation for sale or
information purposes” which is “valid, subsisting,
incontestable and renewed.”?

Opposer asserts that, in view of its registration,
there is no issue as to priority in this case. 1In
addition, opposer asserts that the verbal portion of
applicant’s mark is identical in sound, appearance and
connotation to opposer’s name and mark; that neither
party’s mark has denotative meaning; that the design
element in applicant’s mark is insufficient to
distinguish the parties’ marks; and that the marks are
confusingly similar in their overall commercial
impressions. Opposer asserts that there are overlapping
classes of purchasers from the general public and that
those familiar with opposer and its services and
ancillary goods would be likely to believe in error that
applicant’s goods are “sponsored, licensed or approved
by” opposer. Thus, opposer asserts there exists a

likelihood of confusion among consumers.

? Opposer appears to utilize “Nasdag” when discussing that term

as an element of its trade name and “NASDAQ” when discussing
that term as its trademark. We shall do the same.

* Registration No. 922,973, issued October 26, 1971, first
renewal term began October 26, 1991, second renewal term began
October 26, 2001.
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Finally, opposer asserts that its mark became famous
long prior to the filing date of applicant’s application,
and that use of applicant’s mark “will diminish and
dilute the distinctive quality of Opposer’s federally-
registered ‘NASDAQ’' mark...”

Applicant, by its answer to the notice of
opposition, admits that opposer operates The Nasdag Stock
Market; that listings for that stock market “appear daily
in newspapers in the United States”; that the websites
opposer claims to operate in fact exist; and that it
filed the involved application and that both the filing
date of the application by opposer to register NASDAQ and
the issuance date of the registration based on that
application predate the filing date of applicant’s
application. Applicant also admits that it has not yet
used its mark in the United States and that both parties
promote their goods and services over the Internet.®
Otherwise, applicant has expressly or effectively denied
the allegations of the Notice of Opposition.

Captioned as affirmative defenses are the following

allegations: that "NASDAQ” in applicant’s mark “is an

* Applicant also admitted that copies of certain materials were
attached to the Notice of Opposition. This does not, however,
stand as an admission of the authenticity of any of these
materials and thus, the materials did not, by virtue of the



Opposition No. 91121204

acronym” for “Nuovi Articoli Sportivi Di Alta Qualita”
(emphasis in original) which, in English, means “new high
quality sporting goods”; that opposer’s pleaded
registration does not encompass either the “ancillary
goods” referred to in the notice of opposition or the
goods listed in applicant’s application and, therefore,
“Opposer does not have the right to oppose Applicant’s
use of the Mark or the term ‘NASDAQ’ in connection with
such goods and services”; and that opposer is barred by
the equitable doctrines of laches, estoppel and/or
acquiescence from opposing the involved application
because opposer has known of applicant’s use of the mark
since at least as early as 1998 and “Applicant owns
several existing registrations for the same (or
substantially the same) mark for use in connection with
the same (or substantially the same) goods and services.”
Applicant’s self-titled affirmative defenses are
either mere amplifications of the reasons why applicant
believes the opposition should be dismissed or, to the
extent they may be properly cognizable affirmative
defenses, they were not pursued and have not been

discussed in the briefs. Accordingly, any properly

admission, become part of the record. See 37 C.F.R. §2.122(c)
and discussion in TBMP Section 705.01.
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cognizable affirmative defenses,’ i.e., laches, estoppel
and acgquiescence, are deemed waived and will not be
further discussed.
THE RECORD

The record includes opposer’s notices of reliance on
its pleaded registration; on applicant’s responses and
supplemental responses to opposer’s requests for

production®; on applicant’s responses to opposer’s first
p

® To the extent that applicant intended to assert a Morehouse
defense [Morehouse Manufacturing Corp. v. J. Strickland and Co.,
407 F2d 881, 160 USPQ 715 (CCPA 1969)] by its reference to its
“existing registrations,” which we presume are registrations
issued in countries other than the United States, we note that a
Morehouse defense may not be based on ownership of registrations
outside the United States. 1In addition, insofar as applicant
has admitted that it has not used its mark in the United States,
applicant’s assertion of “laches, acquiescence and estoppel”
would certainly appear to be inappropriate.

® It does not appear that applicant actually produced any
documents in response to opposer’s document requests. The
notice of reliance states that opposer is relying on (1)
responses to many requests that state that there are no
responsive documents and (2) a declaration furnished as a
supplemental response, by which the declarant states that some
documents already produced are responsive to certain
interrogatories and document requests and that no documents
exist that are responsive to other requests. We read
declarant’s references to previousgly produced documents as
references to documents produced in response to interrogatories
under Fed. R. Civ. P. 33(d).

It is well-settled that documents produced in response to
document requests may not be made of record by notice of
reliance, unless otherwise qualified for introduction by such a
notice. See 37 C.F.R. §2.120(j)(3) (ii). The rule, however,
states that a party “which has obtained documents from another
party .. may not make the documents of record by notice of
reliance alone...” It does not prohibit introduction of a
response to a request for production that states that no
responsive documents exist. 1In any event, neither party
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and second set of interrogatories and documents produced
pursuant to Fed. R. Civ. P. 33(d) in lieu of responses;
on excerpts from printed publications; on applicant’s
responses to opposer’s first and second set of requests
for admission; on certain specified excerpts of the
discovery deposition of John F. Jacobs, a non-party
witness testifying as vice president of Reliable Racing
Supply, Inc. (referred to by both parties and hereafter
as “Reliable dep.”); and a supplemental notice of
reliance on printed publications. Opposer also took the
testimony, during its main testimony period, of John L.
Jacobs, a vice president of opposer, and of Anahi Pilarz,
a manager in opposer’s marketing department.

Applicant filed a notice of reliance on opposer’s
responses to interrogatofies, including documents
provided under Fed. R. Civ. P. 33(d). Applicant also,
during its testimony period, took the testimony of
William G. Shaw, a non-party witness, and a former
chairman of an invitational skiing competition that has
been sponsored by opposer.

During the rebuttal trial period, opposer filed a

notice of reliance on its supplemental responses to

discusses the apparent absence of particular classes of
documents in its brief and the “non-production” has had no
bearing on our decision.
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applicant’s interrogatories, under 37 C.F.R. §
2.120(3) (5).

After rebuttal closed, opposer filed a request to
substitute an “official copy” of a document previously
submitted with one of opposer’s timely-filed notices of
reliance; and a copy of its requests for admission from
applicant, the responses to which had been included with
one of opposer’s timely-filed notices of reliance.
Applicant has not objected and we accept each proffer.

Prior to briefing, opposer filed the transcripts and
exhibits of the testimony depositions of John L. Jacobs
and Anahi Pilarz and exhibits 1-41. Applicant, however,
did not file the transcript of the testimony deposition
of its witness‘William Shaw. Opposer submitted a copy of
that transcript with its reply brief.’” A party cannot
avoid the consideration of testimony it has taken by
failing to submit it to the Board. 37 C.F.R. §2.123(h).
Although it was applicant’s responsibility to file the
testimony deposition, in view of opposer’s submission of

the testimony, we need not insist on applicant’s filing

" Opposer complains that applicant, apart from failing to file
the transcript, did not arrange for its correction and signature
by the witness. Nonetheless, correction and signature are
technical objections to the transcript which should have been
raised following its receipt and are considered to have been
waived by opposer.

10
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of a copy at this point. The Shaw testimony has been
considered.

In regard to the Reliable discovery deposition, we
approve the parties’ pre-trial stipulation “to introduce
as evidence” the deposition and their agreement that “any
portion thereof may be introduced into evidence by either
party for any purpose.” We agree, however, with
opposer’s argument, set out in its reply brief on the
case, that applicant, having failed to notice its
reliance on any additional portions of the deposition,
made improper references thereto in its discussion of the
Reliable deposition in its brief. Accordingly, except to
the extent that applicant has discussed excerpts already
introduced by opposér, we have not considered those
portions of the Reliable deposition discussed by
applicant in its brief.

Neither party renewed, in any brief, objections
interposed during the taking of testimony. Therefore,
any such objections are deemed waived. Further, we note
that we have credited testimony, exhibits, and materials
submitted with notices of reliance with only whatever
probative value is appropriate, even in the absence of

objections.
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THE PARTIES

Applicant

Applicant, not having taken any testimony from its
own officers, board members, employees or the like, has
offered no direct testimony concerning its activities and
background. In its brief, applicant asserts that it “is
a well-known Italian company that has, since 1996, been
engaged primarily in the research, manufacture and
distribution of certain high-quality ‘technical’ athletic
gear.” Brief, p. 1.

Applicant submitted two product catalogues in lieu
of a response to opposer’s interrogatory no. 4, which
requested applicant to identify “each of the products in
connection with which Applicant’s ‘NASDAQ’ mark is used.”®
One catalogue features the mark NASDAQ as a term standing
alone and in conjunction with a design different from

that in the mark in the involved application. This

8 Because we do not have a copy of opposer’s interrogatories as
originally served on applicant, we do not have the instructions
and definitions. Thus, we do not know the definition of
sApplicant’s ‘NASDAQ’ mark.” Because applicant’s response
refers to catalogues that show not the mark in the involved
application but, rather, the term NASDAQ alone and NASDAQ with a
different design (specifically, the NASDAQ and design mark that
applicant attempted to substitute for the mark in the involved
application), we have considered references to “Applicant’s
‘NASDAQ' mark” in discovery requests and responses to include
any mark consisting in whole or in part of the term NASDAQ. Of
course, the better practice is to submit the interrogatories,
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catalogue is entirely in Italian, and no translation has
been submitted. Thusg, it is of limited probative wvalue.
However, we note that on the cover overlaying the term
NASDAQ, the catalogue displays the phrase “Nuovi Articoli
Sportivi Di Alta Qualita.” The goods featured in the
catalogue appear to be casual athletic wear, i.e., t-
shirts, sweatshirts, sweatpants, shorts and the like,
along with a duffel bag and some sunglasses. The
catalogue is undated.

The second catalogue, the “Ski Stuff! Catalogue
2000/2001,” is in English [an Italian version is also in
the record] and features NASDAQ and the other composite
NASDAQ and design marks. Often, in this catalog, these
marks are followed by the legend “by penguin,” as in
“"NASDAQ by penguin.” The record, however, does not
reveal to whom or what “penguin” refers, other than a
name and/or mark of some company, which may or may not be
related to applicant. See applicant’s responses to
opposer’s requests for admission, nos.‘35, 38 and 40.
This second catalogue covers various ski helmets, shin,
hand and arm guards, and ski plates, which apparently are

for attaching to skis to obtain certain technical

instructions and definitions therefor, and responses thereto,
with the notice of reliance. See 37 C.F.R. §2.120(J) (3) (1).
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performance characteristics.’ This catalogue does not
display the phrase “Nuovi Articoli Sportivi Di Alta
Qualita” [nor does the Italian version of this
catalogue] .

Applicant has “temporary” webpages posted for

www.nasdag.it, www.nasdagsport.net, and

www.nasdagsport.com, each of which displays a NASDAQ and

design mark different from that in the involved
application and the phrase “Il sito & in allestimento.”
Opposer’s request for admission no. 49 and exhibit B
(reprints of the webpages) and applicant’s response
thereto. We take the Italian phrase to translate roughly
as “The site is under preparation.”'® We note that the
“temporary” webpages do not bear the phrase “Nuovi
Articoli Sportivi Di Alta Qualita.”

In its responses to certain requests for admission,
applicant denies that it has sold any c¢lothing or
sporting equipment in the United States, but states its

intention to do so. Opposer’s requests for admission

nos. 27-30 and applicant’s responses thereto. In its

? Reliable discovery deposition, p. 43.

® In an Ttalian-English dictionary we have consulted,
*allestimento” is translated to mean “preparation.” A wire
service report introduced by opposer via notice of reliance also
gquotes applicant’s Italian counsel as stating that applicant’s
web sites “are still under construction” and that work on them
has “been suspended.”
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response to opposer’s interrogatory no. 20, applicant
asserts annual sales revenue for “'NASDAQ'’ products” of
approximately $3,000,000 (U.S.). Of course, as applicant
has denied selling any products in the United States, we
take this interrogatory response to reflect annual sales
outside the United States, since 1996, i.e., applicant’s
asserted date of commencement of its manufacture and
distribution of at least its ski gear. 1In this regard,
we also note the minutes of the April 12, 1998 meeting of
applicant’s shareholders (a copy of which, along with a
translation from Italian, was produced with other
documents in response to opposer’s interrogatories),
wherein applicant’s shareholders apparently discussed the
company’s strategic plan and budget for the five-year
period from 1998-2002. In the minutes is a chart with
sales projections for Europe and the United States. For
Europe, sales of ski products are projected as follows: 3
million Euros (1998), 3.5 million Euros (1999), 4.5
million Buros (2000), 5 million Euros (2001) and 6.5
million Euros (2002). Again for Europe, salesg of fitness
wear are projected as 8 million Euros (1998), 9.5 million
BEuros (1999), 12 million Euros (2000), 15 million Euros

(2001) and 18 million Euros (2002). There are no sales
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projected for the United States until 2001 and the record
in fact reveals no sales have yet taken place in the
United States. There is no way to tell from the record
whether any 1996 and 1997 European sales were of ski
products or of fitness wear, or both.

Opposer

The testimony of John L. Jacobs, opposer’s senior
vice president of worldwide marketing and financial
products'', provides background concerning opposer’s
formation and role in the securities industry. The
following background is gleaned from the Jacobs testimony
deposition, unless indicated otherwise.

Opposer was originally organized by the National
Association of Securities Dealers. In the 1960s, the
United States Congress had determined that “there should
be an alternative way to trade securities not listed on
The New York or The American Stock Exchangels].”

Congress authorized the Securities and Exchange
Commission to look into the matter. Eventually, the
National Association of Securities Dealers (NASD) was

“tasked with that mission.” Jacobs test. dep. pp. 13-14.

1 Jacobs is also president and CEO of NASDAQ Financial Products
Services, Inc., a wholly-owned subsidiary of opposer.
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The decision was made not to create an auction style
or order-driven market in a physical location but to
create an automated market utilizing telecommunications
and a quotation-driven system. By 1968 or so, the
concept of the National Association of Security Dealers
Automated Quotation system was formed. The first day of
trading was February 8, 1971. In its early days, the
market was often referred to as the “over-the-counter”
market because it was concerned with trading in companies
not listed on the New York and American stock exchanges
and trading in interests in such companies were typically
referred to as “over-the-counter” transactions. See,
generally, excerpts from printed publications submitted
under opposer’s notice of reliance. 1In 1975, listing
standards for companies were promulgated.

Opposer generates revenue for itself in four primary
ways: First, it gets paid for transactions of investors
and traders who use a NASDAQ facility or system, paying
on a per transaction or subscription basis. Second,
opposer packages data from various sources, including
transactions in its own markets, and sells the
information to consumers and investors. Third, “whether
it’s Microsoft.. or the latest IPO,” companies pay fees to

be listed on the NASDAQ stock market. Fourth, opposer
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licenses use of the NASDAQ name for use on or in
connection with other financial products and services.
An example of a licensing arrangement is The NASDAQ 100
Index Tracking Stock. That is an investment vehicle
focusing on 100 NASDAQ-listed companies.

By 1994, more domestic and foreign companies were
listed on the NASDAQ stock market than on all other
United States stock markets combined. Also by 1994, the
NASDAQ stock market had surpassed the New York Stock
Exchange and become the leading stock exchange in terms
of share volume. In 1997, the NASDAQ stock market became
a hybrid market utilizing both orders and quotes. 1In
1999, the NASDAQ stock market became the leading stock
exchange in terms of dollar volume.

Opposer has been involved in joint ventures with
other securities markets in Hong Kong, Japan and London.

Opposer’'s website, www.nasdaq.com, was launched in April

1996. It includes financial news, investment tracking
tools, stock gquotations - including for stocks listed on
markets other than opposer’s - and the like. Many of the
tools assist consumers with issues not directly related
to the stock market, such as mortgages and retirement
planning. The nasdag.com website generates high traffic,

from visitors both inside and outside the United States,
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serving up 7 million page views per day. Opposer also

has a separate website, www.nasdagtrader.com, for

professional investors and traders.

Since 1997, opposer has maintained a formal
University Outreach program, whereby it distributes
information and brochures on the stock market to schools,
professors and students. Opposer began running
television ads in 1991 and aired some in at least every
vear from 1996 on. It started measuring awareness of its
brand in 1990 and charted an increase in awareness
through a decade of paid advertising, distribution of
premiums and gifts, hosting of events, sponsorship of
events and broadcasts, direct marketing, media relations,
and public relations. Though the amount is confidential,
opposer has spent very significant sums on these
activities, by any measure.

The primary target group for opposer’s advertising
is men, 35 to 64, with at least a $75,000 annual income.
Opposer has found that sports programming is the best way
to reach them. The NASDAQ-sponsored half-time report
during professional football broadcasts began at least as
early as the 1997-98 football season. Opposer was a
sponsor of the televised 1997 Senior Skins Game (a golf

tournament), and has been a sponsor of the Big 10 college
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basketball tournament. At least as early as the 1997-98
season, it sponsored broadcasts of NCAA college football.
To compete with the media exposure the New York
Stock Exchange receives for its ceremonial daily openings

and closings on its trading floor, opposer, which does
not have a trading floor, opened the “MarketSite” in its
downtown New York City offices in 1997. The facility was
developed as a place to take issuers, i.e., NASDAQ-listed
companies, and as a setting from which reporters could
broadcast news of the NASDAQ market. Opposer, however,
felt the downtown location and lack of access to the
public were drawbacks. Thus, opposer planned and opened
a new MarketSite in New York City’s Times Square. Mr.
Jacobs [test. dep. p. 94] explained the motivation behind
the move as follows:
It was a huge departure for a stock market

to go to Time{s] Square, but it was clearly in

light of our mission. We were looking at 2

million international, high-net-worth mostly

individuals going through Time[s] Square every

year. So what we looked at is we were

positioning ourselves among main stream. You've

got a lot more people going, going to plays and
different places, and it was the international

audience. The international audience that goes
through Timel[s] Square has to have money to go
there. We were going to be smack dab in the

middle of it all.
We had this video wall on the outside which

is the largest video wall at the time. That's
the ©picture right  here [referring to an
exhibit]. Obviously, it’s NASDAQ, and even down

to walking on the sidewalk, everything says
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NASDAQ, NASDAQ, NASDAQ. So you can’'t miss it if
you’'re in site [sic-sight] that this is NASDAQ.

The Times Square MarketSite large video wall was
operational for New Year’'s Eve 1999, and the site has
hosted numerous televised market openings by celebrities
and sports figures.

Opposer’s distribution of collateral products
branded with its NASDAQ mark was the subject of testimony
by Anahi Pilarz, a manager in opposer’s marketing
department, and to a lesser extent, by Mr. Jacobs. This
will be discussed infra, as will other evidence, in
conjunction with our consideration of opposer’s claims.
PRIORITY AND LIKELIHOOD OF CONFUSION

Priority

Opposer essentially has made two claims under
Section 2(d) of the Lanham Act. First, opposer claims
that the registered mark NASDAQ is famous, incontestable,
and has been so widely promoted for the registered
services, various other financial services and through
use on collateral promotional items, in sponsoring
sporting events (or broadcasts of the same), and for
various types of academic competitions, course offerings
and the like, that applicant’s use of its NASDAQ and

design mark would be likely to cause confusion among
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consumers. Second, opposer claims that its use of the
NASDAQ mark on collateral promotional items, followed by
subsequent sales of such branded items, yields opposer
actual priority of use on goods that are similar to those
identified in applicant’s involved application. Under
both these claims, opposer essentially is asserting that
prospective purchasers of applicant’s goods will believe
that they emanate from, or are somehow approved by,
opposer.'?

We agree with opposer’s argument that priority is
not an issue insofar as the first of these two claims is
concerned, as opposer has introduced into the record a
certified copy of its pleaded registration showing that
it is valid and subsisting and that title is in opposer.

King Candy Company v. Eunice King's Kitchen, Inc., 496

F.2d 1400, 182 USPQ 108 (CCPA 1974); Carl Karcher

Enterprises Inc. v, Stars Restaurants Corp., 35 USPQ2d

1125 (TTAB 1995). However, insofar as opposer, by its

second claim, is asserting that it has acquired superior

12 opposer’s Section 2(d) claims are, of course, related,

insofar as each relies on use of the NASDAQ mark on goods which
are asserted to be in part the same as, and otherwise closely
related to, the identified goods of applicant. But it is the
nature of opposer’s use of its mark on such goods that varies
with the claim, one claim involving use on these goods as an
activity collateral to the operation of the stock market and the
other claim asserting use in such a manner as to create superior
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proprietary rights in NASDAQ for goods such as “t-shirts,
hats, jackets, golf balls, footballs, basketballs and
baseballs” (Notice of Opposition, § 9), and that
applicant’s use of the involved NASDAQ and design mark
for closely related goods would be likely to cause
confusion, proof of the acquisition of the superior

proprietary interest must be shown. Otto Roth & Company,

Inc. v. Universal Foods Corporation, 640 F.2d 1317, 209

USPQ 40, 43 (CCPA 1981) (“the opposer must prove he has
proprietary rights in the term he relies upon to
demonstrate likelihood of confusion as to source, whether
by ownership of a registration, prior use of a technical
ttrademark, " prior use in advertising, prior use as a
trade name, or whatever other type of use may have
developed a trade identity.”). Accordingly, we have
examined the record to see what it reveals about
opposer’s distribution of goods such as “t-shirts, hats,
jackets, golf balls, footballs, basketballs and
baseballs.”

Mr. Jacobs testified at length about events opposer
has sponsored and which served as the means for
distribution of NASDAQ-branded products. There was

testimony about the Directors Invitational Ski Classic,

rights in opposer even apart from its operation of the stock
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an invitation-only event for business people to which
opposer, by virtue of its sponsorship of the event, was
able to invite officers, directors and the like from
NASDAQ-listed companies. Participants competed in teams
led by guest professional skiers.” Mr. Jacobs also
testified about opposer’s participation in a ski
tournament for teams from different stock markets;
opposer’s sponsorship of Women’s Tennis Association
events; opposer’s distribution of NASDAQ-branded
baseballs through a joint venture with Major League
Baseball’s Cleveland Indians; and opposer’s sponsorship
of a golf tournament known as “The Senior Skins Game.”
Testimony on each of the sponsored events included
explanation by Mr. Jacobs of premiums and other items
distributed to participants or observers. Mr. Shaw, too,
testified about distribution of items at the ski event.
Finally, Mr. Jacobs testified concerning distribution of
a wide variety of collateral merchandising items
illustrated by opposer’s exhibits 20 and 22. He deferred
to Ms. Pilarz in regard to when opposer began selling

such items through its www.nasdaqg.com website and its

MarketSite store.

market and activities related thereto.
* Mr. Shaw’s testimony discussed the ski event at length.

24



Opposition No. 91121204

Ms. Pilarz testified that, in 1995, she became the
*main person” although not the only one responsible for
opposer’s purchases of NASDAQ-branded merchandise, for
subsequent distribution and/or sale. Ms. Pilarz
testified that the Nasdaq MarketSite store opened in
February 2000 and the nasdag.com online store opened in
September of 2000. Pilarz, pp. 5-6.

Mr. Jacobs testified that Nasdaq did not sell
NASDAQ-branded merchandise other than through “the NASDAQ
store”'*: "No. We gave it away.” Jacobs, p. 151. That
would mean opposer did not sell such items prior to some
time in the year 2000. In contrast, Ms. Pilarz testified
that opposer has both sold such items and distributed
them without cost since she joined opposer in 1991.
Moreover, she testified that the products in exhibit 22,
e.g., t-shirts, windshirts, zip-front pullovers, gym
shorts, golf towels, golf ditty bags, polo shirts, socks,
turtlenecks, sweaters, sweatshirts, fleece wvests,
binoculars, dartboards, and baseball hats, are
representative of the products that have been sold and
distributed during her tenure. Pilarz, pp. 8-9. Ms.

Pilarz also recounted one instance whereby opposer sold

* We take this to mean both the MarketSite store and the
www.nasdag.com online store.
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hats to a broker-dealer to give to customers, although
she did not state when this occurred. Pilarz, p. 11.

Finally, Ms. Pilarz testified about the existence of
"a store at the K Street [Washington, DC] office. It was
a retail store with a cash register, and we sold hats,
pens, T-shirts, sweatshirts, different types of
wearables, sporting things, and that store was there
because of demand.” Pilarz, p. 112. From 1991 through
some time between 1996 and 1998, any visitor or company
employee could purchase items, and even after the store
closed because of construction at that address, employees
could still make purchases of gift items from a fellow
employee of opposer, which “happened quite a bit.” Ms.
Pilarz testified that she made a number of purchases in
this manner. Pilarz, pp. 113-115.

“[Tlhe challenger's burden of proof in both
opposition and cancellation proceedings is a

preponderance of the evidence.” Eastman Kodak Co. v.

Bell & Howell Document Management Products Co., 994 r.2d

1569, 26 USPQ2d 1912, 1918 (Fed. Cir. 1993), citing 2 J.

Thomas McCarthy, McCarthy on Trademarks and Unfair

Competition, Section 20.16 (3d ed. 1992). Opposer has

failed to meet this burden in its attempt to show,

without regard to its federal registration for NASDAQ for
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stock market services, that it made prior use of NASDAQ
for goods such as those identified in applicant’s
application, or for opposer’s collateral products that
are closely related thereto.

We do not, by this finding, mean to imply that
opposer’'s proof fails because it largely deals with give-
aways and premiums bearing the NASDAQ mark, as opposed to
the sale of such goods (which did not begin in earnest
until after applicant’s priority filing date).*® It is,
instead, the vague or imprecise nature of the Jacobs and
Pilarz testimony that prevents opposer from meeting its
burden of proof. While Mr. Jacobs was expansive in his
testimony regarding distribution of branded products at
sponsored sporting events, he generally did not testify
to sbecific dates so as to establish that NASDAQ-branded
ski goods, tennis goods, golf goods, or baseballs were

distributed prior to applicant’s filing date.'® ILikewise,

** Though applicant argues against the sufficiency of give-away
NASDAQ promotional goods to establish trademark rights,
applicant itself appears to recognize the advantages of such a

practice in creating brand awareness: “We also enjoy the
support of many so-called VIPs, to whom we will be supplying
casual wear items, to create a trend.” Minutes of applicant’s

April 12, 1998 Board meeting.

'® One exception was his testimony that opposer sponsored The
Senior Skins Game golf tournament in 1997, i.e., prior to
applicant’s priority filing date. However, during cross-
examination in regard to his testimony about The Senior Skins
Game golf tournament, Mr. Jacobs admitted he tends to generalize
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while the testimony of Ms. Pilarz that NASDAQ-branded
products were both sold and distributed from 1991 on is
unequivocal, the testimony is vague concerning actual
distribution; and the exhibits to testimony corroborate
purchases by opposer, not from opposer.'’ Opposer has
failed to prove its Section 2(d) claim only insofar as it
is based on opposer’s assertion of priority of use of
NASDAQ for collateral products and premiums that are the
same as or closely related to the goods in applicant’s
application. Nonetheless, we find nonetheless that the
record establishes that opposer’s use of its mark for
collateral goods, and in connection with its sponsorship
of various events, including athletic events and
broadcasts, has been a natural outgrowth of its business,
has expanded over time, and contributes, as discussed

below, to our finding of likelihood of confusion in

and could not be specific about items distributed at the event.
Jacobs, pp. 249, 251.

7 The spreadsheet that is Jacobs/Pilarz exhibit 25 evidences
only some purchases of branded items in 1998 prior to
applicant’s priority filing date; most of the spreadsheet covers
purchases made later. However, for the 1998 purchases to aid
opposer’s attempt to prove priority, we would have to infer that
opposer very quickly distributed the purchased items. While we
have been presented testimony on how orders from within opposer
for NASDAQ-branded premiums and collateral products are
processed and filled, we have no testimony concerning how
quickly or routinely opposer distributes such items after they
have been received.
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regard to opposer’s Section 2(d) claim based on its
pleaded registration.

Likelihood of Confusion

We analyze the issue of likelihood of confusion
using the factors that were articulated by one of the
predeceesors of our primary reviewing court, the Court of

Customs and Patent Appeals, in the case of In re E. I. du

Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563,

567 {(CCPA 1973). See also Recot, Inc. v. Becton, 214

F.3d 1322, 54 USPQ2d 1894, 1896 (Fed. Cir. 2000).
“The likelihood of confusion analysis considers all

DuPont factors for which there is evidence of record but

‘may focus ... on dispositive factors.’” Hewlett-Packard

Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ2d 1001,

1003 (Fed. Cir. 2002) (citations omitted).
1. The Marks
The similarity or dissimilarity of the marks, a key
factor, is assessed by comparing the marks as to
appearance, sound, connotation and commercial impression.

Herbko Intermational Inc. v. Kappa Books Inc., 308 F.3d

1156, 64 USPQ2d 1375, 1380 (Fed. Cir. 2002). Opposer'’s
mark, as registered, consists solely of the term NASDAQ.
As used, it is almost universally set forth in plain

block letters; only occasionally is it used in
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conjunction with a globe design. Applicant’s mark, in
the involved application, consists of the same term,
NASDAQ, set forth in a block letter format. There is
also a stylized representation of what may be a griffon
(as described in the Italian registration that serves as
the basis for the involved application) or an eagle with
open wings (applicant’s brief, p. 3).'® Regardless of
what the design element represents, we view it as highly
stylized and as not possessed of any particular,
unmistakable connotation. In other words, in considering
the contribution the design makes to the mark, it may
depend on the individual viewing the mark.

Applicant asserts in its brief that it first used
“[t]lhe Italian phrase and its appropriate acronym
together with the eagle design.. in Europe.. in 1998 and..
has continued to do so since.” Brief, p. 4. Apart from
the fact that there is, however, nothing in the record
that shows use of the phrase, acronym and design

together, the mark in the involved application does not

'® Applicant did not include a description of its mark in the
involved application, but appears not to consider the design
element to represent a griffon, notwithstanding the description
in its Italian registration. See, in this regard, applicant’s
withdrawn motion to amend its mark, wherein it described the
design element of its mark as consisting of the wings of a bird
and asserted that applicant desired to associate its goods with
*speed, precision, power and grace, attributes which are
naturally associated with an eagle or falcon in flight.”
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