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By the Board:

F.P. Trademark Holdings,

register the mark FRESH PRINCE’

International Class 30:

Frozen pastas, pie shells,
bread, English muffins,
pancake mix, frosting

bagels, biscuits, rolls,
cake, muffins, pie crust,

LLC(“applicant”) seeks to

for the following goods in

pizza and waffles,

mix, vanilla extract, chocolate chips, cocoa mix,
tea bags, instant tea, coffee, spices and
seasonings, processed herbs, spice blends, sugar,
iced tea mix, rice, candies, flavored, sweetened
gelatin desserts, puddings, spices, breakfast
cereals, pastas, flour, corn meal, honey, catsup,
mustard, vinegar, tartar sauce, chili sauce,
processed un-popped popcorn, spaghetti sauce,
crackers, processed cereal, bread, cookies, corn
chips, maple syrups, pretzels, cheese-flavored
puffed corn snacks, toaster pastries, meat and
poultry sauces, excluding applesauce and cranberry

' Application Serial No. 77444850,

filed on April 10, 2008, based

on an assertion of a bona fide intent to use the mark in commerce

under Trademark Act Section 1(b),

15 U.S.C. 1051 (b) .



sauce, salad dressing, spaghetti, macaroni and
noodles and table syrup, ice cream, ice cream
novelties, ice cream bars, frozen confections,
sorbet and bakery desserts, namely, pies, cookies,
cakes, tortes, eclairs and brownies, prepackaged
tortilla chips made from organically grown corn,
organic flours, namely, white, whole wheat, all-
purpose, stone ground, pastry, spelt, kamut,
barley, oat, rye, pea, lentil, amaranth, semolina,
clears, grits, bran, flake wheat, meal wheat,
crushed wheat, cracked wheat, flake durum, meal
durum, crushed durum, cracked durum, buckwheat,
corn millet, soya, wheat germ, gluten, graham and
chickpea, processed organic specialty grains,
namely, wheat, durum, oats, barley, buckwheat,
corn millet, soya, rice, alfalfa, flax, processed
edible seeds and beans, namely, mustard, poppy,
sesame, psylium, pumpkin, clover, sunflower,
adzuki bean, lima bean, black turtle bean,
chickpea, kidney bean, brown bean, fava bean,
northern bean, lentil, pea, muny bean, navy bean,
and pinto bean

Applicant also seeks to register the mark FRESH PRINCE® for
the following goods in International Class 29:

Dehydrated fruit snacks; food snack composed of
uncooked ingredients, namely, fruit-based organic
food bars, also containing organic dates, organic
raisins, organic honey, and organic agave nectar;
vegetable shortening, fruit-based sandwich spread,
meat-based sandwich spread, canned and frozen
fruits and vegetables, frozen fish and poultry,
dairy products, namely, cheese and butter, canned
evaporated milk, and miscellaneous grocery
products, namely, mincemeat, processed shelled
nuts, apple sauce, jellies and jams, dried fruits,
processed olives, peanut butter, olive oil, and
pickles; prepared, ready-to-eat foods, namely,
tofu, braised tofu, baked tofu, smoked tofu, tofu
salad, soy cheese, soymilk, tempeh, hummus, tofu-
veggie burgers, soy-based sour cream alternative,
and soy-based yogurt; organic egg products,

2 Application Serial No. 77444782, filed on April 10, 2008, based
on an assertion of a bona fide intent to use the mark in commerce
under Trademark Act Section 1(b), 15 U.S.C. 1051 (b).



namely, liquid and frozen eggs; plain, salted,

sugared organic whole egg; salted and sugared

organic egg yolk; organic egg whites; dry organic

egg product; organic whole egg, organic egg yolks,

organic egg shell powder; organic milk; meat and

meat products, namely, organic beef, turkey, pork

and chicken

New World Pasta Company (“opposer”) has opposed
registration of applicant’s marks on the grounds of
likelihood of confusion, applicant’s lack of bona fide
intent to use the subject marks, and applicant’s lack of
ownership of the marks.

In its notice of opposition, opposer pleads ownership
of the registered mark PRINCE’ for “macaroni” in
International Class 30. Opposer also claims ownership of

pending application Serial No. 77361970 for the following

design mark:

for “cheese” in International Class 29 and for “pasta;

breadcrumbs” in International Class 30.

’ Registration No. 137680, issued November 30, 1920, alleging
December 14, 1912 as the date of first use anywhere and in
commerce.

* Filed December 31, 2007, based on an assertion of a bona fide
intent to use the mark in commerce under Trademark Act Section
1(b), 15 U.S.C. 1051 (b)



Applicant, in its answer, has denied the salient
allegations of the notice of opposition and has asserted
affirmative defenses.

This case now comes up for consideration of opposer’s
motion (filed March 4, 2010) for summary judgment in its
favor on the ground of likelihood of confusion. The motion
is fully briefed.

Summary judgment is an appropriate method of disposing
of cases that present no genuine issues of material fact in
dispute, thus leaving the case to be resolved as a matter of
law. See Fed. R. Civ. P. 56(c). The party moving for
summary judgment has the burden of demonstrating the absence
of any genuine issue of material fact, and that it is
entitled to judgment as a matter of law. See Celotex Corp.
v. Catrett, 477 U.S. 317 (1986); Sweats Fashions Inc. V.
Pannill Knitting Co. Inc., 833 F.2d 1560, 4 USPQ2d 1793
(Fed. Cir. 1987). The evidence must be viewed in a light
favorable to the non-moving party, and all justifiable
inferences are to be drawn in the non-movant’s favor.
Lloyd’s Food Products, Inc. v. Eli’s, Inc, 987 F.2d 766,
767, 25 USPQ2d 2027, 2029 (Fed. Cir. 1993); Opryland USA
Inc. v. Great American Music Show, Inc., 970 F.2d 847, 852,

23 USPQ2d 1471 (Fed. Cir. 1992).



After reviewing the arguments and supporting evidence,
we conclude that disposition of this matter by summary

judgment is not appropriate because, at a minimum, there
exist genuine issues of material fact as to the similarity
of the parties’ marks, the commercial impressions of the
parties’ marks, and the strength of opposer’s mark.’

In view thereof, opposer’s motion for summary judgment
is hereby denied.®

Proceedings herein are resumed. The remaining dates

are reset as follows:

Plaintiff's Pretrial Disclosures 7/23/2010
Plaintiff's 30-day Trial Period Ends 9/6/2010
Defendant's Pretrial Disclosures 9/21/2010
Defendant's 30-day Trial Period Ends 11/5/2010
Plaintiff's Rebuttal Disclosures 11/20/2010
Plaintiff's 15-day Rebuttal Period

Ends 12/20/2010

> Our finding that a genuine issue of material fact remains as to

the strength of opposer's registered mark is mainly based on
evidence presented by applicant regarding possible third-party
use of similar marks and not based on applicant's argument or
evidence showing that opposer's use is limited to a certain
geographical region. Indeed, because opposer has a registration
it is entitled to use that mark throughout the United States and
we must assume that the marks may be encountered in the same
geographic regions. See Section 7(c) of the Lanham Act, 15
U.S.C. §1057(c). See also, Amcor, Inc. v. Amcor Industries,
Inc., 210 USPQ 70, 77 (TTAB 1981) and Nark, Inc. v. Noah’s, Inc.,
212 USPQ 934, 943-44 (TTAB 1981) (registration on the Principal
Register normally provides nationwide protection for the
registered mark regardless of geographic area in which the
registrant actually uses the mark).

® The fact that we have identified and discussed only a few
genuine issues of material fact as sufficient bases for denying
the motion for summary judgment should not be construed as a
finding that these are necessarily the only issues which remain
for trial. The parties should also note that the evidence
submitted in connection with the motions for summary judgment is
of record only for consideration of the motion. To be considered
at final hearing, any such evidence must be properly introduced
in evidence during the appropriate trial period. See Levi Strauss
& Co. v. R. Josephs Sportswear Inc., 28 USPQ2d 1464 (TTAB 1993).



In each instance, a copy of the transcript of
testimony, together with copies of documentary exhibits,
must be served on the adverse party within thirty days after
completion of the taking of testimony. Trademark Rule
2.125.

Briefs shall be filed in accordance with Trademark
Rules 2.128(a) and (b). An oral hearing will be set only

upon request filed as provided by Trademark Rule 2.129.



