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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BARON PHILIPPE DE ROTHSCHILD, S.A. )
)
Opposer, )
)
V. ) Opposition No. 91188918
) Application No. 78762440
THE COUNTRY VINTNER, INC. )
)
Applicant. )

APPLICANT’S MOTION TO ALTER OR AMEND JUDGMENT, OR
ALTERNATIVELY FOR RELIEF FROM JUDGMENT,
AND TO DISMISS OPPOSITION AS MOOT

Pursuant to Rule 59(e} of the Federal Rules of Civil Procedure, Applicant The Country
Vintner, Inc. moves the Board to alter or amend its March 17, 2009 Order sustaining the
opposition of, and entering judgment for, Opposer Baron Philippe de Rothschild, S.A. (the
“Order”). Alternatively, pursuant to Rule 60(b) of the Federal Rules of Civil Procedure,
Applicant moves the Board for relief from the Order.

As the Order notes, Applicant expressly abandoned its application Serial No. 78762440
through the Trademark Electronic Application System on February 19, 2009. As shown in the
Request of Express Abandonment (Docket No.4 in this proceeding), Applicant submitted its
abandonment at 13:53 on February 19, 2009. Given that Opposer commenced this proceeding
on February 19, 2009 (See Docket No. 1 in this proceeding) and that the Board did not institute
this proceeding until 15:21 that day (see attached notification email), upon information and
belief, Applicant actually abandoned its application before Opposer commenced this proceeding.

At the very least, Applicant abandoned its application on the same day as the
commencement of this proceeding. As the Board does not take cognizance of fractions of a day,

Applicant’s application must be deemed abandoned at the same instant of time that the notice of




opposition was filed. See In re The First Nat. Bank of Boston, 199 U.S.P.Q. 296, 297 (T.T.A.B.
1978).

In either case, the application was not involved in an opposition when it was abandoned,
Applicant was not required to seek Opposer’s consent to the abandonment, and the abandonment
was without prejudice to Applicant. 37 C.F.R. § 2.68.

For the foregoing reasons, Applicant requests that the Board rescind the Order, dismiss
the Notice of Opposition as moot and return the opposition papers and filing fee to Opposer.

Respectfully Submitted,

THE COUNTRY VINTNER, INC.

M (‘V\—, By Counsel
W

Robert M. Tyler \
McGUIREWO00DS LLP
One James Center

901 East Cary Street
Richmond, Virginia 23219
(804) 775-7695
rtyler@mcguirewoods.com

Attorneys for Applicant The Country Vintner, Inc.
Dated: March 24, 2009
Electronically Filed via ESTTA: March 24, 2009

CERTIFICATE OF SERVICE

On March 24, 2009, a copy of this document was sent by U.S. Mail to Opposer’s counsel,

Martin J. Beran, Esquire, Ostrolenk, Faber, Gerb & Soffen, LLP, 1180 Avenue of the Americas,

New York, NY 10036. m

Robert M. IF yler




Tyler, Robert M.

From: Smith, Douglas B.

Sent: Thursday, February 19, 2009 3:47 PM
To: Tyler, Robert M.

Subject: FW: Notice of Opposition

Here's the other one.

Doug Smith

Associate

McGuireWoods LLP
McGuireWoods LLP

One James Center

901 East Cary Street
Richmond, VA 23219
804.775.7368 (Direct Line)
804.,698.2205 (Direct FAX)
dsmith€mcguirewocods. com

This e-mail may contain confidential or privileged information. If you are not the
intended recipient, please advise by return e-mail and delete immediately without reading
or forwarding to others.

————— Original Message—--—-—-—-

From: ESTTAQUSPTO.GOV [mailto:ESTTARUSPTO.GCV]
Sent: Thursday, February 19, 2009 3:32 PM

To: Smith, Douglas B.

Subject: Notice of Oppositicn

UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Beard

Opposition No. 91188918
BApplication No., 78762440

02/19/2009
IMPORTANT NOTICE

A notice of opposition to registration has been filed with respect to the application
listed above.

The Trademark Trial and Appeal Board (TTABR) has issued an order instituting the opposition
proceeding and setting trial dates. To see the order, click on the link below or paste
the URL into the address box of your browser,

http://ttabvue.uspto.gov/ttabvue/v?pno=91188918&pty=0PP&eno=2

This order contains important information which you should review immediately. You must
respond to the notice of opposition within forty days of this date. This will be the only
notification of this order you will receive. An e-mail copy of the order itself will not
be sent.

If you are unable to view the order, call the TTAB for technical assistance at
571-272-8500. Do not use the reply butfon to respond to this message by e-mail.

The entire public file of this proceeding may be viewed at htip://ttabvue.uspto.gov.
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Papers in Board proceedings may be filed electronically with ESTTA at
http://estta.uspto.gov.

Further information is available at the TTAB's web page at http://www.uspto.gov.




