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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

QUICK FUEL TECHNOLOGY, INC. : Opposition No. 91188050
Opposer,
V. : Applic. Ser. Nos. 76/679,911 and
: 76/679,912

HOLLEY PERFORMANCE PRODUCTS,

INC,, :
: Marks: Trade Dress for Carburetor (Top View)

Applicant. : Trade Dress for Carburetor (Side View)

Commissioner for Trademarks
P.O. Box 1451
Alexandria, Virginia 22313-1451

OPPOSER QUICK FUEL TECHNOLOGY, INC.’S
MOTION TO SUSPEND OPPOSITION

Quick Fuel Technology, Inc. (“Quick Fuel”), through its undersigned counsel, states as
follows for its Motion to Suspend Opposition pending the final determination of a civil action

between the parties.

I INTRODUCTION

This matter concerns Quick Fuel's opposition of Applications Serial Numbers 76/679,911
and 76/679,912 (the "Holley Applications"),1 owned by Holley Performance Products, Inc.
(“Holley”). The Holley Applications seek registration of product configuration trade dress (the
"Model 2300 Product Configurations") associated with a model of carburetor commonly

referred to as a "Model 2300" carburetor. Application Serial No. 76/679,911 is for registration

" In the interest of judicial efficiency, and given the common issues involved in its opposition of the two
applications, Quick Fuel filed a single opposition against the two applications.



of the top view of a Model 2300 carburetor, and Application Serial No. 76/679,912 is for
registration of the side view of the carburetor.

Holley has initiated a civil action against Quick Fuel in the United States District Court
for the Western District of Kentucky, Civil Action No. 1:07-CV-185-M ( the "District Court
Action"). In the District Court Action, Holley has alleged, among other things, that it owns
enforceable rights in the Model 2300 Product Configurations, that such rights are evidenced by
the Holley Applications, and that Quick Fuel has infringed and otherwise violated those rights.
Quick Fuel has counterclaimed, requesting a judgment from the District Court denying
registration to the Model 2300 Product Configurations and refusal of the Holley Applications.
The District Court Action thus will have a direct impact on these proceedings. In accordance
with well-established principles, including those codified in 37 C.F.R. 2.117(a) and set forth in
Section 510.02(a) of the Trademark Trial and Appeal Board Manual of Procedure (“TBMP”),
Quick Fuel respectfully requests that the Board suspend this opposition pending a final
determination in the District Court Action.”

II. FACTS AND PROCEDURAL HISTORY

On November 14, 2007, Holley filed the District Court Action, in which Quick Fuel and
other parties were named as defendants. In Holley's First Amended Complaint (the "Holley
Complaint") (copy attached as Exhibit A), which was filed on August 1, 2008, Holley alleged
ownership of rights in the Model 2300 Product Configurations. Holley Complaint at § 18 to 19,
55 to 57. Moreover, Holley specifically alleged as support for its claims that it owns the Holley

Applications. Id. at § 19. Holley further alleged that Quick Fuel has used the Model 2300

: Quick Fuel notes that, on November 19, 2008, pursuant to Quick Fuel's motion filed on October 20,
2008, the TTAB suspended consolidated Opposition No. 91186008, in which Quick Fuel opposed three
applications owned by Holley that also are at issue in the District Court Action.



Product Configurations and thereby infringed and diluted Holley's rights in them, and engaged in
unfair competition. Id. at §9 45, 52 to 61, 72 to 75, 90 to 92.

On August 1, 2008, Quick Fuel filed its answer to the Holley Complaint, along with
counter-claims against Holley (the "Answer and Counterclaims") (copy attached as Exhibit B).
At paragraphs 5 and 6 of its counterclaims (which appear at pages 10 through 13 in the Answer
and Counterclaims), Quick Fuel alleged that the Model 2300 Product Configurations should be
denied registration and, in paragraph 1 of its prayer for relief (page 13 of the Answer and
Counterclaims), prays for a judgment to that effect.

On August 25, 2008, Holley moved for dismissal of Quick Fuel's counterclaims. Holley's
motion is based primarily on the argument, counter to established case law and the provisions of
Section 37 of the Lanham Act, 15 U.S.C. § 1119, that the District Court should defer decisions
on registrability to the Patent and Trademark Office. Holley's motion and supporting brief are
attached hereto as Exhibit C. Quick Fuel's responsive brief, which was filed on September 11,
2008, is attached as Exhibit D. The parties await the court's decision on Holley's motion.

III. ARGUMENT

When parties to a Board proceeding are involved in a civil action that may be dispositive
of the issues before the Board, the Board generally will suspend its proceedings pending the final
determination of the civil action.  See 37 C.F.R. 2.117(a). This rule is set forth in TBMP
510.02(a), which states: “Whenever it shall come to the attention of the Board that a party or
parties to a case pending before it are involved in a civil action which may have a bearing on the
Board case, proceedings before the Board may be suspended until final determination of the civil

action.” TBMP § 510.02(a). See also General Motors Corp. v. Cadillac Club Fashions Inc., 22

USPQ2d 1933 (TTAB 1992) (granting a motion to suspend where “[a] decision by the district

court {would] be dispositive of the issues before the Board™); Tokaido v. Honda Associates, Inc.



179 USPQ 861 (TTAB 1973) (suspending opposition proceeding “pending final determination of

the civil suit in which the parties are now involved”); General Motors Corp. v. Cadillac Club

Fashions, Inc., 22 USPQ2d 1933 (TTAB 1992) (suspending opposition proceeding where civil

litigation could be dispositive of issues before TTAB).

The question before the Board, therefore, is whether the District Court Action will have a
“bearing” on the opposition. See TBMP § 510.02(a). The Holley Complaint and Quick Fuel's
Answer and Counterclaims raise issues that are identical to those at issue in this opposition
proceeding before the Board. The opposition therefore should be suspended pursuant to 37
C.F.R.2.117(a) and TBMP § 510.02(a).

As discussed in detail above, Holley has alleged in the District Court Action that it owns
enforceable rights in the Model 2300 Product Configurations, and that Quick Fuel's activities
have violated those rights. Further, Holley alleged in the District Court Action that the
applications for registration that are the subject of this opposition provide evidence of Holley's
rights.

In response to these allegations, Quick Fuel has alleged in the Answer and Counterclaims
that

Holley's applications for registration for: trade dress associated with [the model 2300

carburetor] should be denied as the product configurations for which the registrations are

sought ... are functional. Quick Fuel Technology, Inc. further alleges that even if the
claimed trade dress is not functional, the claimed trade dress has not acquired
distinctiveness or secondary meaning.
Answer and Counterclaims, Affirmative Defenses, at p. 11, §5 of Counterclaim. Quick Fuel
also has alleged in the District Court Action that the applications for registration of the Model
2300 Product Configurations (including the Holley Applications) "should be denied based on

fraud on the United States Patent and Trademark Office." Answer and Counterclaims at p. 11 to

12, 9 6 of Counterclaim.



Likewise, in this opposition, central issues include the functionality of the Model 2300
Product Configurations (see Consolidated Notice of Opposition, copy attached as Exhibit E, at 4
6 to 13), the absence of secondary meaning (see Id. at 9 14), and the issue of Holley's fraud on
the PTO (see Id. at 49 15 to 20).

These matters concerning the Model 2300 Product Configurations, as raised by Holley in
the Holley Complaint and by Quick Fuel in its Answer and Counterclaims, are central to the
District Court's decision on the issues before it. The District Court’s determination of the
enforceability and registrability of the Model 2300 Product Configurations also would resolve
the questions before the Board in this opposition. For these reasons, the District Court Action
not only has a “bearing” on the issues before the Board but likely will be dispositive. See

General Motors Corp. v. Cadillac Club Fashions, Inc., supra. Accordingly, Quick Fuel

respectfully submits that this Court should grant Quick Fuel's Motion to Suspend and, pursuant
to that suspension, suspend each party’s rights or obligations to file motions, briefs, and other

memoranda.

IV. CONCLUSION

For the foregoing reasons, Quick Fuel respectfully requests that this Court suspend this

Opposition No. 91188050 pending a final resolution of the District Court Action and, pursuant to



that order, temporarily suspend each party's rights or obligations to file motions, briefs, and other

memoranda.

Respectfully submitted,

DICKINSON WRIGHT PLLC

¢ >

John C. Nishi

ternational Square
1875 Eye Street, N.W., Suite 1200
Washington, D.C. 20006
(734) 623-7075
jnishi@dickinsonwright.com

Dated: December 18, 2008 Attorneys for Quick Fuel Technology, Inc.



CERTIFICATE OF SERVICE

[ hereby certify that a true and complete copy of the foregoing Opposer Quick Fuel Technology,
Inc.'s Motions to Suspend Opposition has been served on Holley Performance Products, Inc. and
on its counsel, Stephen L. Sapp of Locke Liddell & Sapp LLP, by mailing said copy on
December 18, 2008 via First Class Mail, postage prepaid to:

Holley Performance Products, Inc.
1801 Russellville Road
Bowling Green, KY 42101

and

Stephen L. Sapp
Locke Liddell & Sapp LLP
2200 Ross Ave.
Ste 2200
Dallas, TX 75201-6776
Phone Number: (214) 740-8570
Fax Number: (214) 756-8570

C N

John C. Nishi

ANNARBOR 103638v1
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

QUICK FUEL TECHNOLOGY, INC. : Opposition No. 91188050
Opposer,
V. : Applic. Ser. Nos. 76/679,911 and
: 76/679,912

HOLLEY PERFORMANCE PRODUCTS,

INC., :
: Marks: Trade Dress for Carburetor (Top View)

Applicant. : Trade Dress for Carburetor (Side View)

Commissioner for Trademarks
P.O. Box 1451
Alexandria, Virginia 22313-1451

OPPOSER QUICK FUEL TECHNOLOGY, INC.’S
MOTION TO SUSPEND OPPOSITION

EXHIBIT A




Case 1:07-cv-00185-JHM-ERG  Document 34-2  Filed 08/01/2008 Page 1 of 16

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY

BOWLING GREEN DIVISION

HOLLEY PERFORMANCE PRODUCTS, §
INC,, §
§
Plaintiff, §
§

V. § CIVIL ACTION NO. 1:07-CV-185-M
§
QUICK FUEL TECHNOLOGY, INC., §
AND MARVIN V. BENOIT, JR., §
§
Defendants. §

PLAINTIFF'S FIRST AMENDED COMPLAINT
(Electronically Filed)

TO THE HONORABLE JUDGE OF SAID COURT:

Holley Performance Products, Inc. ("Holley") files this its First Amended Complaint as

follows:
I.
PARTIES
1. Plaintiff Holley is a Delaware corporation with its principal place of business in
Bowling Green, Kentucky.
2, Defendant Quick Fuel Technology, Inc. ("Quick Fuel") is a Kentucky corporation

with its principal office in Bowling Green, Kentucky. <Quick-Euel has_been.served-and-has-entered—
3, Defendant Marvin V. Benoit, Jr. ("Benoit”) is an individual residing in Kentucky.

Benoit-has:been-served-and-has:entered-an appgarance.in-this litigation>

PLAINTIFF'S FIRST AMENDED COMPLAINT - Page 1
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1L
JURISDICTION AND VENUE

4. This court has jurisdiction over the subject matter under 15 U.S.C. § 1121, 28 U.S.C.
§§ 1331 and 1338(a) and (b). This Court has pendent jurisdiction of claims pursuant to 28 U.S.C.
§§ 1338(b) and 1367(a).

5. Quick Fuel is incorporated in and has its principal place of business in the state of
Kentucky and in this District, and it otherwise conducts business in the state of Kentucky and in this
District. Benoit is an individual residing in and who has committed the acts complained of herein in
this District. Accordingly, Defendants are subject to the personal jurisdiction of this Court,

6. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(1) and (b)(2)
because Defendants are residents of this District and because a substantial portion of the acts and

omissions complained of herein occurred in this District,

III.
FACTS
A. Holley Performance Products, Inc.
7. Holley is a leading manufacturer in the United States and worldwide of high

performance automotive equipment and accessories, particularly including carburetors and fuel
pumps, and it is internationally acclaimed and known for both the success and desirability of its
products in the high performance automotive industry and its extensive and longstanding
international marketing of such products. Holley specializes in the design, manufacture, marketing
and sale of high performance and racing carburetors and electric fuel pumps, sold under the
HOLLEY" brand name and family of trademarks and trade dress. Holley has manufactured and
sold carburetors in the United States since 1903 and electric fuel pumps since at least as carly as

1972.

PLAINTIFE'S FIRST AMENDED COMPLAINT -~ Page 2
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8. Since the 1960's, Holley carburetors have been approved and specified by
NASCARY as the required carburetors for all national touring series sanctioned races, including the
famous Winston Cup and Nextel Cup Series, and Holley's carburetors are utilized by the majority of
racers in National Hot Rod Association ("NHRA") and International Hot Rod Association ("THRA")
drag racing events. Holley has achieved national recognition as a seller of high performance
carburetors in the United States, all of which are sold under Holley's distinctive trademarks and
trade dress.

9. Because of Holley's international and long-prevalent reputation in the high
performance automotive industry and related NASCAR®, NHRA® and IHRA® sanctioning and
endorsement, the Holley carburetor is the carburetor of preference for the vast majority of
professional and amateur racers and owners of high performance street use cars. Although there are
other carburetor and carburetor designs that are used in the high performance market, the Holley
carburetors and the "Holley" brand are easily recognized by professionals, amateurs and fans by the
unique trade dress of Holley's carburetors which distinguish them from other carburetors. Holley
carburetors and parts are relied on by "modifiers" who use Holley carburetors and parts and who
represent to the consuming public that the carburetors they market are made from Holley carburetor
components.

10. At least as early as 1972, Holley began manufacturing high performance clectric fuel
pumps. Similar to its carburetors, Holley's electric fuel pumps are used extensively in racing
competitions sanctioned by numerous racing authoriﬁes, such as the NHRA® and the IHRA® and by
owners of high performance street use vehicles. Holley has also achieved national recognition as a
seller of high performance electric fuel pumps in the United States, all of which are also sold under
Holley's distinctive trademarks. Holley's fuel pumps and the "Holley" brand are also preferred by a

large percentage of professional and amateur racers and owners of high performance street use

PLAINTIFF'S FIRST AMENDED COMPLAINT -~ Page 3



(9]

ys are also easily recognized by professionals. amateurs and fans duc to

B. Hollev's Bistinctive and Famous Trademarks.
i Hollev is the exclusive owner of. among others. the following unique and now
famous designations. trademarks and business identifiers. which Holley uses in United States

nterstate commerce and worldwide commerce in connection with the promotion and provision of,
among humerous other products, automotive engine components, including carburetors, carburetor
b4 % ¢

repair kits. remanufactured carburetors and fuel pumps (collectively, the "Holley Automotive

¢ "HOLLEY"™ (in standard character format) - Used in interstate commerce in cc«msec{ie*zz

with the Holley Automotive Produets since at least gs.early as 1903, Holley is also pursuing

or has already obtained statutory registration of this mark in Canada. Mexico, Argentina,
Brazil, Chile, Columbia, Venezuela, Australia, New Zealand, ltaly, Benelux, France,

ady

L

Germany. Spain, Japan and Hong Kong. Hotley's ownership of this trademark s in part
%}

evidenced by United States Patent and Trademark Office Registration Nos. 88.941,
1,021,903, 1,062,188 and 2,023,526, Each of these Registrations are incontestable under 15
USCo§d }ﬁ.

® - Used in interstate commerce in connection with the Holley Automotive
Products since at least as early as 1947, Holley's ownership of this mark is in part evidenced
by United States Patent and Trademark Office Registration Nos. | 8’70 361 and 1,120,891,
Each of these Registrations are also incontestable under 15 U.S.C. § 10635.

& - Used in interstate commerce in connection with the Holley Automotive

Pr

oducts since at least as early as 1976. Holley's ownership of this mark is in part evidenced

by United States Patent and Traden aﬁ%\ Otfice :2 gistration No. 1,844,076, This Registration

is also incontestable under 15 US.C. § 1063
12 ey is also the owner of the following unique and now famous designations.

trademarks and business identifiers, which Holley uses in United States interstate commerce and

worldwide commerce in connection with the promotion and provision of carburetors and related

Tey

ucts {colivctively, the "Helley Carburetor Products™):

PLAINTIFI'S FIRST AMENDED COMPLAINT - P
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amous

scé in interstate commerce in connection with the Holley Carburetor
t as early as 1975. Holley's ownership of this mark is in part evidenced
;zz@d Frademark Office Registration No. 3,328.289.

"4150 HP'" - (in standard character format) - Used in connection with the Holley
Carburetor Products since at least as early as 1995, Holley's ownership of this mark is in
part evidenced by United States Patent and Trademark Office Application No. 76/675,838.
"MODEL 4166 (In standard character format) - Used in connection with the Holley
Carburetor Products since at least as early as 1984, Holley's ownership of this mark is in
part evidenced by United States Patent and Trademark Office Application No. 76/675,517.

B h p *“iw ; H % 1 i 3 : ek . t
MODEL 4175 " (In standard character format} - Used in connection with the Holley
Carburetor Products since at least as early as 1984, Holley's ownership this mark is in part
evidenced by United States Patent and Trademark Oftice Application No. 76/675,511

"HOLLEY 4500 DOMINATOR HP"™" (In standard character format) - Used in connection
with the Holley Carburetor Products since a }egm as-early as 1998. Holley's ownership of
this mark is in part evidenced by United States Patert and Trademark Office Registration

No. 3,367,510,

DOMINATOR™ §z" standard character format) - Used in connection with the Holiey
Carburetor Products since at least as early as 1970, Holley's ownership of this mark is in
gf;afi evidenced by U n;wcﬁ States Patent and Trademark Office Registration Nos. 1,133.503
angd 2,34{6. 30. Each of these Registrations are incontestable under 15 U.S.C. § E{}é:x

"STRIP BOMINATOR™ (In standard character format) - Used in connection with the
Hotley Carburetor ?m@ucts since at least as early as 1970, Hollev's ownership of this mark

is in part evidenced by United States Patent and "i“rademark Office Registration No.
2,493,739, This Registration is incontestable under 15 U.S.C. § 10635,

ATOR™ {(In standard character format) - Used in connection with the
ducts since at feast as eari}f as 1976, Hollev's o *«“EC”‘» ip of this mark
%}}f United States Pazcm and Trader ai%{ Office Registration No.

-ation is incontestable under 15 US.CL § 1065,

"DOUBLE PUMPER™" (In standard character format) - Used in connection with the
Hotley Carburetor Products since at least as carly as 1969. Holley's ownership of this mark
is in part evidenced by United States Patent and Trademark Office Registration No
2.735,009. This registration is incontestable under 15 U.S.C. § 1065,

3 In addition to the above marks, Holley is also the owner of the following unigue and

-pump-related des ons. trademarks and business ientifiers, which it uses m

AMENDED COMPLAINT - Page 5
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United States interstate commerce and worldwide commerce in connection with the promotion and

Y LSO § i Sy e TEINIEa Byl © P Y I T T
provision of fuel pumps (collectively, the "Holley Fuel Pump Products™):

1 (In standard character format) - Used in interstate commerce in connection with the
Holey Fuel Pump Products Sém at least as early as 1989, Holley's ownership of this mark
i idenced by United States Patent and Trademark Office Registration No.

- Used in connection with the Hollev Fuel Pump Products since at least

%
early as 2001. Holiev's ownership of this mark is in part evidenced by United States P& ent
and Trademark Office Registration No., 3,364,149

» "BLAC h In standard character format) - Used in connection with the Holley Fuel Pump
Products since at least as early as 1998. Holley's ownership of this mark is in part evidenced
by United States Patent and Mrademark Office Re egistration No. 3,364,163,

# - Used in connection with the Holley Fuel Pump Products since at least as

E\ as 2001, Hollev's ow mrx%nn of this nar%» s in part evidenced by United States Patent
ami Trademark Gifice Registration ’\o 3,364,148,

« "BLUE"™ %3 standard character format) (Used in interstate commerce in connection with
the Hollev Fuel Pump Products since at least as early as 1989, Holley's ownership of this
mark is in part evidenced by United States Patent and Trademark Otfice Reg gistration No.
3364167

® sed in connection with the Hollev Fuel Pump Products since at least as
early as 2001, E%o E } ( vne zs%zi*’} of this mark is in part evidenced by United States Patent
and Trademark Office Registration No. 3,364,150

5 DT SR L1
frademarks.,

i ER,

Hollev's Distinetive and Famous Trade Dress.

distinctive trade dress of Holley's

i3 Hollev is also the exclusive owner of

o -
ourelors and

PLAINTIFE'S FIRST AN

EDCOMPLAINT —Page &
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16.  The basic trade dress of Holley's carburetors were introduced almost 50 years ago
and have continuously been marketed and sold throughout the United States under the Holley
Trademarks. Similarly, the basic trade dress of Holley's electric fuel pumps were introduced
approximately 35 years ago and have been continuously marketed and sold throughout the United
States under the Holley Trademarks.

17.  Holley carburetors and electric fuel pumps are easily recognizéd due to their
numerous unique and aesthetic configuration characteristics. The shapes of the Holley carburetors
and electric fuel pumps, together with other items of trade dress, are inherently distinctive and
unique and either serve to identify Holley as the source of origin of the carburetors or suggest that
the carburetor has been manufactured with the approval of Holley. By virtue of Holley's long use,
manufacture, advertising, sponsorships, marketing and general promotion, the trade dress of
Holley's carburetors and fuel pumps are each now famous and represent valuable goodwill owned
by Holley.

D. Holley Carburetor Trade Dress.

18.  The Holley 2300 has the following distinctive and aesthetic and non-functional

design elements which constitute a portion of the trade dress for the 2300 :

L f‘/f/ ] ]
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Case 1:07-cv-00185-JHM-ERG  Document 34-2  Filed 08/01/2008 Page 8 of 16

19.  Holley has used the trade dress for its 2300" carburetor in interstate commerce in
connection with the Holley Carburetor Products since at least as early as 1969. Holley's ownership
of the trade dress for its 2300 carburetor is in part evidenced by United States Patent and

Trademark Office Application Nos. 76/679,912 and 76/679,911.

PLAINTIFF'S FIRST AMENDED COMPLAINT - Page 8



Case 1:07-cv-00185-JHM-ERG  Document 34-2  Filed 08/01/2008 Page 9 of 16

20.  The Holley MODEL 4160™ has the following distinctive and aesthetic and non-

functional design elements which constitute a portion of the trade dress for the MODEL 4160™":

PLAINTIFF'S FIRST AMENDED COMPLAINT —Page 9



Case 1:07-cv-00185-JHM-ERG  Document 34-2  Filed 08/01/2008 Page 10 of 16

21.  Holley has used the foregoing trade dress for its MODEL 4160™ carburetor in
interstate commerce in connection with the Holley Carburetor Products since at least as early as
1958. Holley's ownership of the trade dress for its MODEL 4160" carburetor is in part evidenced
by United States Patent and Trademark Office Application Nos. 76/679,782 and 76/679,790.

22, The Holley MODEL 4150™ DOUBLE PUMPER® has the following distinctive
and aesthetic and non-functional design elements which constitute a portion of the trade dress for

the 4150™ DOUBLE PUMPER®:

PLAINTIFF'S FIRST AMENDED COMPLAINT - Page 16
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23.  Holley has used the trade dress for it MODEL 4150" DOUBLE PUMPER®
carburetor in interstate commerce in connection with the Holley Carburetor Products since at least
as early as 1969. Holley's ownership of the trade dress for its MODEL 4150" DOUBLE
PUMPER® carburetor is in part evidenced by United States Patent and Trademark Office

Application Nos. 76/679,786 and 76/679,787.

PLAINTIFF'S FIRST AMENDED COMPLAINT — Page 11
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24.  The Holley MODEL 4150™ vacuum secondary carburetor also has the following
distinctive and aesthetic and non-functional design elements which constitute a portion of the trade

dress for the MODEL 4150 vacuum secondary carburetor:

b
N

-
@
1Y

il

PLAINTIFF'S FIRST AMENDED COMPLAINT -~ Page 12



Case 1:07-cv-00185-JHM-ERG  Document 34-2  Filed 08/01/2008 Page 13 of 16

25.  Holley has used the trade dress for its MODEL 4150™ vacuum secondary carburetor
in interstate commerce in connection with the Holley Carburetor Products since at least as early as
1969. Holley's ownership of the trade dress for its MODEL 4150 vacuum secondary carburetor is
in part evidenced by United States Patent and Trademark Office Application Nos. 76/679,779 and
76/679,780.

26.  The Holley 4500 DOMINATOR™ carburetor (also known generally as the
"DOMINATOR®") has the following distinctive and aesthetic and non-functional design elements

which constitute a portion of the trade dress for the 4500 DOMINATOR™:

5 5
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27.  Holley has used the trade dress for its DOMINATOR® carburetor in interstate
commerce in connection with the Holley Carburetor Products since at least as early as 1969.
Holley's ownership of the trade dress for its DOMINATOR? carburetor is in part evidenced by

United States Patent and Trademark Office Application Nos. 76/679,781 and 76/679,783.

PLAINTIFF'S FIRST AMENDED COMPLAINT — Page 14
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28.  The Holley 4150 HP™" similarly has the following distinctive and aesthetic and non-

functional design elements which constitute a portion of the trade dress for the 4150 HP™:

=

/ P g N
O O | -
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29.  Holley has used the trade dress for its 4150 HP™ carburetor in interstate commerce
in connection with the Holley Carburetor Products since at least as early as 1995. Holley's
ownership of the trade dress for its 4150 HP" carburetor is in part evidenced by United States
Patent and Trademark Office Application Nos. 76/679,784 and 76/679,785.

30. The Holley carburetors, whose aesthetic design, configuration and trade dress
Defendant has copied, is distinguished from other carburetors through the many aesthetic trade
dress features detailed in part in the sketches and photographs above. Each of these trade dress
elements, and certainly all of them taken together, create a unique and distinctive trade dress for
Holley's carburetors, which consumers associate with Holley. The trade dress of the Holley
carburetors are collectively referred to as the "Holley Carburetor Trade Dress," and these trade
dresses are individually and collectively famous identifiers of Holley's products.

E. The Holley Fuel Pump Design.

31.  The Holley RED®, BLUE® and BLACK® electric fuel pumps have the following

distinctive design:

32.  The Holley fuel pump, whose aesthetic design features Defendant has also copied, is
distinguished from other fuel pumps through the many aesthetic trade dress design features detailed
in part in the photographs above. Each of these design elements, and certainly all of them taken
together, create a unique and distinctive trade dress for Holley's fuel pumps, which consumers
associate with Holley. The trade dress of the Holley pumps is referred to as the "Holley Fuel Pump

Trade Dress.”
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33.  The Holley Carburetor Trade Dress and the Holley Fuel Pump Trade Dress are

sometimes collectively referred to as the "Holley Parts Trade Dress."

D. Holley's Sales and Marketing Efforts Using The Holley Trademarks and Trade Dress.

34.  Marketing and advertising are critical to create demand for Holley's carburetors and
fuel pumps. Holley has developed a strong brand identity for the Holley line of carburetors and fuel
pumps, and there is tremendous goodwill associated with the Holley Trademarks and the Holley
Parts Trade Dress. This brand identity has been achieved by developing an exceptional quality
product and dedicating substantial resources to marketing the Holley line of carburetors and fuel
pumps. Holley's sales, marketing and advertising expenditures, not including contingency awards
to professional race drivers for the five calendar years 2002 - 2006 totaled over $8,400,000.

35.  In addition, Holley pays contingency awards to professional drivers who win races
while using Holley products and otherwise sponsors and supports motorsports events nationally.
During the five calendar years 2002 — 2006, Holley paid contingency awards and otherwise
sponsored and supported motorsports events through payments in excess of $4,200,000.
Accordingly, over the last five calendar years, Holley has spent in excess of $12,600,000 on
marketing and advertising—mostly related directly to the Holley brand of carburetors and fuel
pumps, as well as the goodwill associated with the Holley Trademarks and the Holley Parts Trade
Dress.

36. Holley has not authorized Quick Fuel in any way to use or to exploit the Holley
Trademarks or the Holley Parts Trade Dress.

E. Quick Fuel's Relationship to Holley,

37.  Quick Fuel has actual knowledge of Holley's rights in and to the Holley Trademarks
and the Holley Parts Trade Dress. Specifically, Benoit and Martin Brown ("Brown"), each of whom

are principals and officers of Quick Fuel, previously worked for Holley. Benoit began working for
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apparently immediately started their scheme on an individual basis, by December 1997 Benoit and
Brown had formed Defendant Quick Fuel for the specific purpose of modifying Holley carburetors -
purchasing Holley carburetor components directly and surreptitiously from certain of Holley's
vendors and distribution customers and modifying them to meet certain specifications.

41.  In or about 2003, a competitor of Holley, David Braswell ("Braswell"), filed suit
against Holley alleging that Holley breached a contract with Braswell. In the course of such
litigation, Holley learned that Benoit, while employed by Holley, had conspired with Braswell to
defraud and injure Holley through a scheme by which Benoit provided Braswell with unreasonably
favorable pricing terms for Holley's products. Holley accordingly asserted causes of action against
Braswell for his unlawful conduct. Holley further asserted causes of action against Quick Fuel,
Benoit's company. for infringing on Holley's intellectual property rights due to its sale of counterfeit
Holley products and reverse passing off of Holley's products as those of Quick Fuel.

42.  In November 2005, Holley signed an agreement with Benoit and Quick Fuel in an
attempt to resolve the claims being asserted by Holley at that time. As part of the resolution of the
claims against them, Benoit and Quick Fuel agreed "to appropriately identify their products in
accordance with federal and state law, including, but not limited to the Lanham Act, 15 U.S.C,,
§8 1051, et seq.”

43.  Although Holley expected and anticipated that Quick Fuel and Benoit would abide
by the agreement. they did not. Instead, it became apparent that Quick Fuel's and Benoit's intent
was to get Holley to dismiss its lawsuit against them in exchange for an empty promise to abide by
the law and otherwise properly identify their products.

44.  Quick Fuel and Benoit were aware that Holley was relying upon their representation
that they would abide by the agreement and they knew that Holley would not have entered into such

agreement without Quick Fuel's and Benoit's promise to immediately cease attempting to confuse
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consumers through their use of identical and confusingly similar trade dress and trademarks. It is
apparent from Quick Fuel's and Benoit's conduct subsequent to entering into the agreement that they
had no intent to abide by their promises, and their promises were solely intended to fraudulently
induce Holley to execute the agreement. The consideration offered by Quick Fuel and Benoit in
exchange for the agreement has otherwise failed, as they have refused to abide by their promises in

the agreement.

F. The Defendants' Infringement of the Hollev Trademarks and Holley Parts Trade
Dress, Infringement of Holley's Copyrights, and Tortious Conduct Toward Holley.

45, Despite its agreement to identify its product in accordance with the law, and despite
clear knowledge of the law and Holley's rights in and to the Holley Trademarks and Holley Parts
Trade Dress, subsequent to November 2005, Quick Fuel began designing, manufacturing and
marketing carburetors and fuel pumps whose trade dress is substantially identical to or, at the very
least, confusingly-similar to the Holley Parts Trade Dress. It is clear that Quick Fuel's intent, with
Benoit's direct assistance, in designing, manufacturing and marketing carburetors and fuel pumps
whose trade dress is identical to the Holley Parts Trade Dress was solely to obtain the benefit of the
goodwill and reputation gained by Holley through its decades-long marketing of its unique and
distinguishable Holley Parts Trade Dress. Indeed, carburetors and fuel pumps can be and have been
designed using numerous other trade dresses for decades, and there is, therefore, simply no
plausible explanation for Quick Fuel's decision to design, manufacture and market carburetors
whose trade dress is confusingly similar to, if not identical to, the Holley Parts Trade Dress other
than to intentionally and improperly benefit from the recognition and goodwill built up solely by
Holley in such trade dress.

46.  As a further part of their scheme to ensure that the public perceived Quick Fuel's

products as those of Holley, or at the very least affiliated with or sponsored by Holley, Quick Fuel
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BLACK® fuel pump, on the left, and Quick Fuel's fuel pump which utilizes a confusingly similar

black label, on the right, are depicted below:

HOLLEY QUICK FUEL

50.  Quick Fuel has also gone so far as to use Holley's trademarked designations of
"BLUE®" and "RED®" to signify different Quick Fuel regulators. Regulators form a part of certain
automotive fuel systems, including fuel systems which utilize Holley fuel pumps. Accordingly,
while the regulators on which Quick Fuel utilizes the "RED" and "BLUE" designations are not
identical to Holley's fuel pumps, the regulators are so closely related to fuel pumps that consumers
of Quick Fuel's regulators are likely to believe that such regulators are sponsored and/or affiliated
with Holley due to the use by Quick Fuel of such designations.

51.  These same arbitrary trademarks have been used by Holley to indicate performance
characteristics since at least as early as 1989. Of course, the colors blue, black, and red have no
relationship to qualities or characteristics of the fuel pumps sold by Quick Fuel, except insofar as
they have acquired secondary meaning through Holley's marketing and advertising efforts.

52.  In addition to using the Holley Trademarks and Holley Parts Trade Dress, Quick
Fuel sells its infringing products next to authentic Holley products in the Quick Fuel catalog, which
further serves to blur the line between the competing companies in the minds of consumers. Quick
Fuel uses marks and product names that are identical to or confusingly-similar to Holley's products

on twenty-two pages of the thirty-two page 2007 Quick Fuel parts catalog. The HOLLEY® mark
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itself is also used numerous times in Quick Fuel's catalog—on at least twelve of the pages. Quick
Fuel sells several authentic Holley parts in its catalog and further represents that numerous Quick
Fuel parts are compatible with authentic Holley parts. In the context of Quick Fuel's other
deceptive conduct, these acts further serve to blur the line between Holley and Quick Fuel, and
create additional confusion in the minds of consumers as to whether Quick Fuel is associated with
or sponsored by Holley.

53.  Moreover, the fact that Quick Fuel parts are listed adjacent to and in identical fashion
to the authentic Holley parts leads consumers to believe that some or all of the Quick Fuel parts
originated from Holley. Finally, Quick Fuel uses multiple marks and references that are identical to
Holley's trademarks and multiple marks and references that are confusingly-similar to Holley's
marks, sometimes in conjunction with the HOLLEY® brand and sometimes without reference to
the HOLLEY® brand. Such infringing uses of the Holley marks will either confuse consumers into
believing that Holley has produced, sponsored, or approved Quick Fuel's products, or it will dilute

and genericize Holley's famous marks.

IL
CAUSES OF ACTION

Count I: Trade Dress Infringement and Unfair Competition

54.  The allegations contained in the preceding paragraphs are incorporated and realleged

as if fully set forth herein.

55.  The Holley Parts Trade Dress, as represented by the external appearance of its
carburetors and fuel pumps, is distinctive, nonfunctional and entitled to trade dress protection.

56.  For example, for years others have designed, marketed and sold carburetors that do
not incorporate the Holley Carburetor Trade Dress yet were nevertheless fully functional

carburetors. It is therefore clear that a carburetor does not have to incorporate the Holley

PLAINTIFF'S FIRST AMENDED COMPLAINT -~ Page 24
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Carburetor Trade Dress to be functional. Below are some examples of carburetors which do not

incorporate the Holley Carburetor Trade Dress and which are nevertheless functional carburetors:

PLAINTIFF'S FIRST AMENDED COMPLAINT — Page 25
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57.  The Holley Parts Trade Dress have developed secondary meaning and they are
recognizable throughout the United States and the world as designations of the origin of the
carburetors and fuel pump themselves. Holley has spent substantial time, money and effort into
promoting the goodwill associated with its carburetors and fuel pumps, as well and their related
trade dress. Holley has widely advertised and promoted the sales of its carburetors and fuel pumps
under the Holley Parts Trade Dress throughout the United States and abroad.

58.  Quick Fuel produces, markets, and sells fuel pumps and carburetors with identical or
substantially-identical trade dress in an attempt to unjustly benefit from Holley's goodwill and
reputation in the Holley Parts Trade Dress. Side-by-side comparisons of Holley's carburetors and

Quick Fuel's carburetors reflect the clear intent to infringe on the Holley Parts Trade Dress:

PLAINTIFF'S FIRST AMENDED COMPLAINT ~ Page 26
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HOLLEY 2300 QUICK FUEL 2300

PLAINTIFF'S FIRST AMENDED COMPLAINT - Page 27
DAL 0100903/00010 1694300v1



Case 1:07-cv-00185-JHM-ERG ~ Document 34-3  Filed 08/01/2008  Page 12 of 27

HOLLEY 4150 DOUBLE PUMPER QUICK FUEL 4150 DOUBLE PUMPER

HOLLEY 4150 VS QUICK FUEL 4150 VS

HOLLEY 4500 DOMINATOR

PLAINTIFF'S FIRST AMENDED COMPLAINT —Page 28
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its "Professional Series" carburetors by stating, "All P-Series 4500 DOMINATOR® carburetor main
bodies feature a custom hand-polished venturi section that not only enhances the cosmetic

"® symbol next to its use of the

appearance but enhances air flow." Though Quick Fuel uses the
"4500 DOMINATOR" mark, Quick Fuel is referring to its own carburetor, makes no reference to
the fact that DOMINATOR® or 4500 DOMINATOR HP™ are Holley marks, and juxtaposes the
"4500 DOMINATOR" reference to its own "P-Series" trademark, thereby clearly indicating that it
is intentionally misleading consumers into believing that Quick Fuel has rights in and to the
"DOMINATOR" mark, when it clearly does not have any such rights.

65.  Similarly, Quick Fuel offers a "Double pumper  billet metering block conversion
kit." The product offered by Quick Fuel is a component of carburetors. Despite Holley's exclusive
right to use the DOUBLE PUMPER® trademark in connection with carburetors, Quick Fuel is
using an identical mark to sell a component of a carburetor, going so far as to falsely claim through
its use of the mark and further use of the "™" symbol that it has rights in and to such mark

66.  Such use of confusingly similar and misleading marks is clearly designed to deceive
consumers into believing that Holley either produces Quick Fuel's carburetors or otherwise sponsors
or approves of them, and to otherwise gain for its own use the goodwill created by the long and
extensive use by Holley of its own marks.

67. More references to "Model 4500," "4500 model," "4500," "model 4500 carburetors"
or "4500 HP" appear on pages 9, 10, 14, 16, 17, 19, 20, 22, 27, 28, 29, and 30 of Quick Fuel's 2007
parts catalog. Quick Fuel also confuses consumers by copying Holley's MODEL 4150™ model
number and Holley's MODEL 4150 HP™ trademark. References to "4150," "4150 HP" or
"4150HP" appear on pages 7, 9, 10, 13, 14, 16, 17, 19, 20, 27, 29, 30, and 31 of Quick Fuel's

catalog. Indeed, Quick Fuel's use of the designation "HP" in connection with part numbers and
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74.  Quick Fuel's conduct will thus dilute or cause dilution of the distinctive quality of
both the Holley Trademarks and the Holley Parts Trade Dress, in violation of the Federal
Trademark Dilution Act, 15 U.S.C. § 1125(c). The evidence will further show that Quick Fuel
willfully intended to trade on the reputation of Holley and to dilute or cause dilution of The Holley
Trademarks and the Holley Parts Trade Dress.

75.  Moreover, the quality of Quick Fuel's products is inferior to those offered by Holley.
Thus, Quick Fuel's use of the infringing marks and trade dress to market its inferior products causes
a negative association with the Holley Trademarks and the Holley Parts Trade Dress, which
tarnishes the goodwill and reputation associated with Holley's intellectual property. As a result of
Quick Fuel's dilution and tarnishment of the Holley Trademarks and the Holley Parts Trade Dress,
Holley is entitled to damages pursuant to the Federal Trademark Dilution Act.

Count IV: Breach Of Contract.

76.  The allegations contained in the preceding paragraphs are incorporated and realleged
as if fully set forth herein.

77.  In November 2005, Quick Fuel and Benoit entered into a written agreement with
Holley in which Quick Fuel and Benoit agreed to, among other things, "appropriately identify their
products in accordance with federal and state law, including, but not limited to the Lanham Act, 15
US.C., §§ 1051, et seq.”

78.  Quick Fuel's and Benoit's actions as alleged herein constitute a breach of their
agreement to appropriately identify their products in accordance with state and federal law. Indeed,
subsequent to entering into the agreement with Holley, Quick Fuel and Benoit began designing,
manufacturing and marketing carburetors and fuel pumps, instead of merely purchasing and

modifying Holley's carburetors. As a result of their actions, Holley has been damaged and will
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continue to be damaged for so long as Quick Fuel continues to fail to appropriately identify all of
their products.

79.  Additionally, during his employment with Holley, Benoit executed a written
agreement in which he agreed 1o "keep secret and . . . not use or communicate or disclose to any
other person, firm or corporation at any time during [his] employment or thereafter, facts which [he]
learn[ed] during [his] employment regarding the business of [Holley]." Benoit was intimately
familiar with Holley's trade secrets, particularly including the trade secrets relating to the
manufacturing process for carburetors.

80.  When it began, Quick Fuel was primarily involved in purchasing carburetors and
carburetor parts manufactured by Holley and modifying such carburetors and parts for resale to
others. Quick Fuel is now, however, actually designing, manufacturing and marketing its own
carburetors, which are, as discussed supra, identical to and/or confusingly similar to the Holley
Parts Trade Dress. The designing, manufacturing and marketing of these infringing carburetors is
made possible, on information and belief, primarily due to Benoit's extensive knowledge of Holley's
trade secrets gained during his employment with Holley. The utilization of such trade secrets by
Benoit for the benefit of Quick Fuel has damaged and will continue to damage Holley for so long as
Benoit continues to utilize Holley's trade secrets to benefit Quick Fuel in its design, manufacturing
and marketing of identical and confusingly similar carburetors.

Count V: Copyright Infringement.

81.  The allegations contained in the preceding paragraphs are incorporated and realleged
as if fully set forth herein.

82.  Holley's copyrighted materials contain original and proprietary expressions. The
graphical and textual expressions contained within Holley's website constitute copyrightable subject

matter under the copyright laws of the United States, 17 U.S.C. § 101, et seq. (the "Copyrighted
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95.  Quick Fuel was aware of the contractual obligation between Holley and Benoit to
maintain Holley's trade secrets in confidence and not to distribute same to third parties such as
Quick Fuel.

96. Quick Fuel induced and otherwise allowed Benoit to breach his contractual
obligation to Holley by obtaining and using Holley's trade secrets relating to the design,
manufacturing and marketing of carburetors. Quick Fuel has therefore tortiously interfered with
Holley’s contractual relations.

97.  Quick Fuel's tortious interference has caused, and will continue to cause, damages to
Holley.

98.  Quick Fuel's tortious interference was in furtherance of its unfair competition against
Holley.

99. Because Quick Fuel's conduct is willful, intentional and with malice, Holley seeks

punitive damages against Quick Fuel to deter such conduct in the future.

Count XI: Application for Injunctive Relief.

100.  As set forth above, the Defendant's actions in violation of the Lanham Act and their
violation of applicable state law have caused, and are continuing to cause, substantial and
irreparable damage to Holley for which there is no adequate remedy at law. Holley is, therefore,
entitled to an injunction preventing Quick Fuel's continued infringement. Quick Fuel has
improperly used and will continue to improperly use its infringing trademarks and trade dress unless
prevented from doing so by this Court. While Quick Fuel continues to illegally use the infringing
trademarks and trade dress, Holley will continue to lose control over its own reputation and
goodwill and the public and consumers will continue to be confused, misled, and deceived by the
similarity of Quick Fuel's infringing trademarks and trade dress to those marks and trade dress

owned and earned by Holley.
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(b)

(©)

(d)

(e)

0

(g)

(h)

()

0

(k)

element that is confusingly similar to the Holley Trademarks and the Holley
Parts Trade Dress, (2) representing to any other person or entity that Quick
Fuel has authority to use Holley's trademarks or trade dress or any constituent
component of Holley's trade dress and (3) representing to any person or entity
that Quick Fuel or its products are in any manner associated with, connected
to, related to, sponsored by, affiliated with, endorsed by, approved by or
recommended by Holley;

That Quick Fuel be required to report to Holley at least every thirty (30) days
its compliance with the preliminary injunction and the permanent injunction;

That Holley receive and recover from Quick Fuel all of: (1) Quick Fuel's
profits from each product marketed, advertised or sold using the infringing
trademarks or trade dress; (2) all actual damages sustained by Holley; (3)
costs of court; (4) statutory damages allowed by the Lanham Act; and (5) any
additional amount that the Court determines to be just;

That Quick Fuel be required to destroy or turn over to Holley all tooling and
equipment which is used to manufacture the infringing products;

That Quick Fuel be preliminarily and permanently enjoined from further
infringing Holley's Copyrighted Material pursuant to 17 U.S.C. § 502;

That Quick Fuel's infringing works be impounded and/or destroyed pursuant
to 17 U.S.C. § 503;

That Holley be awarded its damages together with interest from Quick Fuel
which is adequate to compensate for copyright infringement, or, at the option
of Holley, in no event less than statutory damages pursuant to 17 U.S.C. §
504 (i.e., $150,000 for each work infringed);

That Holley be awarded an increase in damages of the amount found or
assessed as a result of willful copyright infringement;

That Holley be awarded its costs and attorney’s fees for Quick Fuel's
copyright infringement pursuant to 17 U.S.C. § 505;

That Holley recover its actual damages as a result of Quick Fuel's and
Benoit's breach of their respective contracts with Holley;

That Holley recover its actual damages and be awarded exemplary damages
against Quick Fuel as a result of its tortious interference with Holley's
contractual relationship with Benoit:

That Quick Fuel be ordered to pay Holley its reasonable costs, expenses, and
attorneys' fees incurred in prosecuting this action, including any appeal;

That Holley be awarded pre and post-judgment interest to the maximum
extent allowed by law; and
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(n) That Holley be awarded such other and further relief to which it may be
justly entitled.

Respectfully submitted,

ENGLISH, LUCAS, PRIEST & OWSLEY LLP

1101 College Street; PO Box 770
Bowling Green, KY 42102-0770
Phone: (270) 781-6500

Fax: (270) 782-7782

E-mail: kames@elpolaw.com

/s/ E. Kenly Ames
E. KENLY AMES

- and —

Bryan Haynes (admitted pro hac vice)
Stephen L. Sapp (admitted pro hac vice)
Christopher M. Boeck (admitted pro hac vice)
LOCKE LORD BISSELL & LIDDELL LLC
2200 Ross Avenue

Suite 2200

Dallas, TX 75201

Phone: (214) 740-8000

Fax: (214) 740-8800

E-mail: bhaynes@lockelord.com

ATTORNEYS FOR PLAINTIFF
HOLLEY PERFORMANCE PRODUCTS, INC.
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CERTIFICATE OF SERVICE
[ hereby certify that on August 1, 2008, I electronically filed the foregoing document with
the clerk of the court by using the CM/ECF system, which will send a notice of electronic filing to
the following:

Kent E. Krause — kkrause@bkblaw.com

Jason A. Lee — jlee{@bkblaw.com

/s/ E. Kenly Ames
E. Kenly Ames
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

QUICK FUEL TECHNOLOGY, INC. : Opposition No. 91188050
Opposer,
V. . Applic. Ser. Nos. 76/679,911 and
: 76/679,912

HOLLEY PERFORMANCE PRODUCTS,

INC,, :
: Marks: Trade Dress for Carburetor (Top View)

Applicant. : Trade Dress for Carburetor (Side View)

Commissioner for Trademarks
P.O. Box 1451
Alexandria, Virginia 22313-1451

OPPOSER QUICK FUEL TECHNOLOGY, INC.’S
MOTION TO SUSPEND OPPOSITION

EXHIBIT B































































































































































































































