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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of

Application Serial No.: 77402411

Filing Date: February 21, 2008

Mark: MARYLAND FRIED CHICKEN COMPLETE DINNERS TO GO!
Design Mark

Published: July 22, 2008

and

Application Serial No.: 77497042

Filing Date: June 12, 2008
Mark: Design Mark
Published: November 4, 2008

C.F.M. Distributing Company, Inc.
Opposer.
V.

Theresa Costantine, as Personal Representative
of the Estate of Richard Costantine,

Applicant.

Original Maryland Fried Chicken, LLC,

Opposer,

V.
Theresa Costantine, as Personal Representative
of the Estate of Richard Costantine,

Applicant.

OPPOSITION # 91185766
(against application Serial No. 77402411)

OPPOSITION No. 91187377
(against application Serial No. 77402411)

OPPOSITION No. 91187378
(against application Serial No. 77497042)

OPPOSERS’ RESPONSE IN OPPOSITION TO APPLICANT’S

MOTION TO STRIKE




Opposers, C.F.M. Distributing Company, Inc. (“CFM”) and Original Maryland Fried
Chicken, LLC, (“OMFC”), by and through their undersigned attorneys hereby file their
Response in Opposition to Applicant’s Motion to Strike and state the following as grounds:

Applicant argues that the Discovery Deposition of Anthony Costantine and Opposers
entire Notice of Reliance should be stricken from the record. All of Applicant’s arguments fail
for the reasons expressed below. As for Exhibit “A” attached to Opposers’ Brief, Opposers
admit that such document should have been submitted with its Notice of Reliance, but aver that
there is ample evidence and testimony to support CFM’s claims of prior use making such
document unnecessary anyway.

I. Deposition Transcript of Anthony Costantine

The Deposition Transcript of Anthony Costantine should be entered into evidence
because Anthony Costantine is an officer, director or managing agent of the party as prescribed
in Trademark Rule 2.120(j)(1) and because Applicant stipulated to the use of Anthony
Costantine’s discovery deposition as evidence.

Applicant argues that Anthony Costantine is not an officer, director or managing agent of
the party, but this is incorrect. As seen from both trademark applications filed by Applicant, the
owner of the trademarks is as follows: “Richard Costantine, d/b/a Maryland Fried Chicken, 153
Variety Tree Circle, Altamonte Springs, Florida 32714.” A review of the fictitious name
registrations in Florida indicates that Richard Costantine did in fact file a fictitious name
registration for Maryland Fried Chicken with an address at 153 Variety Tree Circle, Altamonte
Springs, Florida 32714 and the owners of that fictitious name include, Richard Costantine,
Michael Costantine and Anthony Costantine. See Exhibit “X” to Opposers’ Notice of Reliance.

Therefore, contrary to Applicant’s argument, not only is Anthony Costantine an officer, director



or managing agent of the party, but Anthony Costantine should also be considered a party
because he is one of the owners of the fictitious name.

The deposition transcript should also be entered into evidence because Applicant
consented to the use of Mr. Costantine’s testimony on October 4, 2012. As seen from the
attached correspondence, on September 23, 2012, the undersigned sent a letter to Applicant’s
counsel, Neil Saydah, in an attempt to get a stipulation as to the documents being entered into
evidence in Opposers’ Notice of Reliance. A true and correct copy of this correspondence is
attached hereto as Exhibit “1.” An attachment to the letter was a list of the evidence that
Opposer intended to admit in its Notice of Reliance. Item #4 on the Notice of Reliance was the
“Deposition of Anthony Costantine in the instant case.” The only deposition taken of Anthony
Costantine at that time was his discovery deposition, which was taken on March 23, 2011. See
Exhibit AA to Opposers’ Notice of Reliance. On October 4, 2011, Mr. Saydah responded
objecting to certain items of evidence, but there was no objection to the deposition testimony of

Anthony Costantine. Instead, after his objections he indicated that “all other numbered items

on the Evidence List I will consent to.” A true and correct copy of this correspondence is

attached hereto as Exhibit “2.”

Finally, under 37 C.F.R. §2.2120()(2) exceptional circumstances exist such that in the
interest of justice the deposition testimony should be allowed. Opposers were under the
impression the entire time that Applicant stipulated to the deposition testimony and no objection
would be raised. Instead of raising the objection as soon as the Notice of Reliance was filed (7
months ago), Applicant chose to wait until its Reply brief was due, which has significantly
burdened Opposers. If Opposers knew Applicant was going to object, Opposers would have

deposed Anthony Costantine again during Opposers” Trial Testimony Period. However, because



Oppsoers were under the impression that such testimony was stipulated to by Applicant,
Opposers did not believe it was necessary to depose Anthony Costantine for a second time.

Moreover, because the objection is one that could have been cured promptly by
Opposers, the objection is waived. See Beech Aircraft Corp. v. Lightning Aircraft Co., 1
USPQ2d 1290 (TTAB 1986) (defect of failing to append copy of printed publication identified in
notice of reliance could have been cured); Board of Trustees of the University of Alabama v.
BAMA-Werke Curt Baumann, 231 USPQ 408, 409 n.3 (TTAB 1986) (petitioner's objection that
respondent's justification for reliance on its own discovery responses was insufficient raised for
first time in petitioner's brief was untimely since defect is one which could have been cured if
raised promptly); Colt Industries Operating Corp. v. Olivetti Controllo Numerico S.p.4., 221
USPQ 73, 74 n.2 (TTAB 1983) (objection that items submitted by notice of reliance were neither
official records nor printed publications raised in brief sustained); Quaker Oats Co. v. Acme Feed
Mills, Inc., 192 USPQ 653, 655 n.9 (TTAB 1976) (objection to notice of reliance as to statement
of relevance of third-party registrations untimely); and Manpower, Inc. v. Manpower Information
Inc., 190 USPQ 18, 21 (TTAB 1976) (objection that notice of reliance failed to indicate
relevance of materials was curable and should have been raised when notice was filed). As
discussed above, at the time Opposers’ submitted its request for stipulation to Mr. Saydah its trial
testimony period had not even begun. Had Opposers known that Applicant was going to object
to Anthony Costantine’s deposition testimony, it would have scheduled his deposition during the
thirty (30) day trial testimony period.

Based on the fact that Anthony Costantine is in fact a party and/or officer or director of
the party, Applicant stipulated to the introduction of his testimony on October 4, 2011 and

Opposers would be unduly burdened if they were unable to cite to his testimony, exceptional



circumstances exist in the instant case such that the testimony should be admitted into evidence
by the Trademark Trial and Appeal Board.
IL. Notice of Reliance

Applicant next argues that Opposers’ entire Notice of Reliance, filed on October 10, 2011
and then again on March 23, 2012 and March 30, 2012, should be stricken from the record for
being filed untimely. As stated in the undersigned’s March 23, 2012 correspondence to the
Trademark Trial and Appeal Board as well as the phone call to Mr. Adlin, the interlocutory
attorney, the undersigned timely filed its Notice of Reliance on October 10, 2011 and received a

confirmation receipt from estta-server@uspto.gov indicating that the Notice of Reliance and

Exhibits A — FF were received at the USPTO at 9:41 a.m. See Exhibit “A” to March 23, 2012
letter (Doc. No. 75). It was not until Opposers were working on their Brief and had to cite to the
evidence submitted with the Notice of Reliance that Opposers realized the Notice of Reliance
was not showing up in the instant TTAB proceeding online. The undersigned contacted the
interlocutory attorney immediately and he instructed the undersigned to file the Notice of
Reliance again and attach as an Exhibit the ESTTA confirmation receipt to show that it was filed
timely. On March 23, 2012, the undersigned attempted to file the Notice of Reliance again and
again received an ESTTA confirmation receipt, but again, determined that it was not showing up
in the instant TTAB proceeding online. The undersigned contacted Mr. Adlin again and he
instructed the undersigned to file the Notice of Reliance by mail, which was done that same day,
March 23, 2012. (Doc. 75).

Thus, there is clear proof that Opposers filed the Notice of Reliance on time and
Opposers should not be severely penalized because the USPTO website appears to be unable to

process the amount of documents submitted in conjunction with Opposers’ Notice of Reliance.



More importantly, Applicant has not alleged that it did not receive Opposers’ Notice of Reliance
shortly after the filing on October 10, 2011 because such an allegation would be untruthful. As
seen in the Certificate of Service of the Notice of Reliance, it was served, first class mail with
postage prepaid, on Applicant at its attorney’s offices. Therefore, Applicant cannot claim any
harm or damage as a result of the filing not being uploaded to the USPTO website.
III. Exhibit A

Finally, Applicant argues that Opposers’ Exhibit “A” to its brief should be stricken for
failing to file the Exhibit with its Notice of Reliance. Opposers concede that Exhibit “A” should
have been attached as an Exhibit to its Notice of Reliance or introduced during the testimony of
James Gourley. That being said, Exhibit “A” is not needed to substantiate CFM’s claim or
priority of use as CFM provided ample evidence and testimony to support its claims, which is

addressed in more detail in its Brief and Reply Brief.

Dated this oZ 2? day of May, 2012.
Respectfully-stbmi

Terry M. Sanks, Esq.
Florida Bar No.: 154430
Amber N. Davis, Esq.
Florida Bar No.: 026628
Beusse Wolter Sanks
Mora & Maire, P.A.
390 N. Orange Ave., Suite 2500
Orlando, Florida 32801
Telephone: (407) 926-7700
Facsimile: (407) 926-7720
tsanks@jiplawfl.com
adavis@iplawfl.com

By: 5

Suzanne D. Meehle




Florida Bar No. 0026562

The Meehle Law firm, P.A.

115 Maitland Avenue, Third Floor
Altamonte Springs, Florida 32701
Telephone: (407) 792-0790
Facsimile: (866) 218-1628
Attorney for Original Maryland
Fried Chicken, LLC
suzanne@meehle.com

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing document was mailed to Applicant’s authorized
representative on May )@‘,‘2’0{ 12 by first class mail, postage prepaid, at the following address:

Neil A. Saydah
Saydah Law Firm

121 S. Orange Ave.
Suite 1500

Orlando, Florida 32801



EXHIBIT 1



BEUSSE WOLTER SANKS MORA & MAIRE, P.A.

JAMES H. BEUSSE 390 N. ORANGE AVENUE, SUITE 2500 WRITER’S DIRECT

JACKSON O. BROWNLEE ORLANDO, FLORIDA 32801 DIAL/EMAIL

ERICA M. CIPPARONE TELEPHONE (407) 926-7700 (407) 9267716
: FACSIMILE (407) 926-7720

AMBER N. DAvIs WWW.IPLAWFL.COM
JOBN L. DEANGELIS, JR.

PATRICK D. HERRON
DAVID G. MAIRE
CHRISTINE Q. MCLEOD
ENRIQUE J. MORA

CIAN G. O’BRIEN

FRED M. ROMANO
TERRY M. SANKS
TmMOTHY H. VAN DYKE
ROBERT L. WOLTER

ADAVIS@IPLAWFL.COM

September 23, 2011

Via Electronic Mail
Neil A. Saydah
Saydah Law Firm

121 S. Orange Ave.
Suite 1500

Orlando, Florida 32801

Re:  CFM Distribution v. Costantine
Dear Neil:

As you are aware, Opponent’s Trial Period starts on September 29, 2011. During the pre-
trial period, we intend on filing a Notice of Reliance pursuant to TTAB 704.02 wherein we will
be identifying certain documents that we intend to rely on in support of our case and attaching
those documents to the Notice. Given the fact that neither party in this case is in an exceptional
financial position, I was hoping that we could agree to the documents that I intend to offer (and I
will agree to yours as well) so that there is no need to depose the majority of the witnesses that [
listed on my witness list.

For your reference, I am including a list of the documents that I intend to offer. You
should be familiar with all of the documents as they were attached to our Response in Opposition
to your Motion for Summary Judgment and used during Tony and Theresa’s depositions. Some
of the documents can be introduced without testimony because they are official records or
printed publications, so I do not need your consent. Some, however, would need to be
introduced during a deposition. Filing a Stipulated Notice of Reliance, however, should alleviate
the need for numerous trial testimony depositions. Please review my list of documents and let
me know if you will consent to the filing of a Stipulated Notice of Reliance. Also, please feel
free to send me a list of the documents that you intend to rely on and I will do the same.



Neil Saydah
Page 2, cont’d.
September 23, 2011

If you could get back to me by the end of next week, September 30, 2011, it would be
greatly appreciated. I look forward to hearing from you.

Sincerely,

ber N. Davis, Esq.

Encls: Evidence List
cc: Suzanne Meehle



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of

Application Serial No.: 77402411

Filing Date: February 21, 2008

Mark: MARYLAND FRIED CHICKEN COMPLETE DINNERS TO GO!
Design Mark

Published: July 22,2008

and

Application Serial No.: 77497042

Filing Date: June 12, 2008
Mark: Design Mark
Published: November 4, 2008

- C.F.M. Distributing Company, Inc.
Opposer.
v,

Theresa Costantine, as Personal Representative
of the Estate of Richard Costantine,

Applicant.

Original Maryland Fried Chicken, LLC,

Opposer,

V.
Theresa Costantine, as Personal Representative
of the Estate of Richard Costantine,

Applicant.

" OPPOSITION # 91185766

(against application Serial No. 77402411)

OPPOSITION No. 91187377
(against application Serial No. 77402411)

OPPOSITION No. 91187378
(against application Serial No. 77497042)

C.F.M. DISTRIBUTING COMPANY, INC. AND

ORIGINAL MARYLAND FRIED CHICKEN, LLC’S EVIDENCE LIST




Opposer’s C.F.M. Distributing Company, Inc. and Original Maryland Fried Chicken,

LLC, by and through their undersigned attorneys and in accordance with Federal Rule of Civil

Procedure 26(a)(3)(A)(iii) and TBMP §702.02, hereby serves a list of documents or exhibits that

it intends to offer into evidence during its Testimony Period.

14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.

25.
26.

27.
28.

Declarations of the owners of various Maryland Fried Chicken Restaurants
throughout the United States.

Deposition of Theresa Costantine in the State Court case.

Deposition of Theresa Costantine in the instant case.

Deposition of Anthony Costantine in the instant case.

Lease Agreement between Herlong Industries and Queen Franchise Realty.
Corporate records for Burger Queen of Leesburg.

Lease between Herlong and U-Mac Fast Foods, Inc.

Corporate records for U-Mac Fast Foods, Inc. of Leesburg

Warranty Deed regarding Leesburg property transferring to trust account.

Chattel Mortgage for Leesburg property.

Florida Trademark Application for Maryland Fried Chicken.

Corporate records for Original Maryland Fried Chicken, a Delaware corporation.
Trademark records for Maryland Fried Chicken Complete Dinner’s to Go! filed
by Albert Costantine. .
Trademark Assignment for original Maryland Fried Chicken Registration (Albert
Costantine).

Photographs of CFM Distributing’s use of Maryland Fried Chicken trademark.
Corporate records for National Restaurant Supply.

Corporate records for Maryland Fried Chicken, South Orange Blossom Trail.
Trademark Assignment records indicating Assignment to Edith Swain from
Albert Costantine.

Printouts of website (www.marylandfriendfranchise.com)

Corporate records for MTM Enterprises, LLC

Office Action in Maryland Fried Check Word Mark Application wherein
examiner found the trademark to be merely descriptive and/or generic.

C.F.M. Distributing Company, Inc.’s Requests for Admissions to Applicant and
Applicant’s Responses.

Photographs of various Maryland Fried Chicken restaurants throughout the
United States.

Various menus of the different Maryland Fried Chicken restaurants throughout
the United States.

Corporate records for Maryland Fried Chicken, Inc. merged April 16, 1970
Corporate records for Maryland Fried Chicken, Inc. (involuntarily dissolved
December 16, 1981)

Original Maryland Fried Chicken Trademark Registration.

New Trademark Application for “Modern” Chicks owned by MTM Enterprises.



29. Maryland Fried Chicken word mark Application which was denied by the
USPTO.

30. New Maryland Fried Chicken Word Mark Application filed in the name of
Theresa Costantine. ‘

31.  Photographs of Original Maryland Fried Chicken, LLC’s use of the Maryland
Fried Chicken marks.

32.  Customer list for CFM

Dated this _/ E day of September, 2011.

Respectfully submitted,

N

erry M. Sanks, Esq.
Florida Bar No.: 154430
Amber N. Davis, Esq.
Florida Bar No.: 026628
Beusse Wolter Sanks

Mora & Maire, P.A.
390 N. Orange Ave., Suite 2500
Orlando, Florida 32801
Telephone: (407) 926-7700
Facsimile: (407) 926-7720
adavis@iplawil.com

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing document was mailed to Applicant’s authorized
representative on September 011 by first class mail, postage prepaid, at the following
address:

Neil A. Saydah
Saydah Law Firm

121 S. Orange Ave.
Suite 1500

Orlando, Florida 32801

Suzanne D. Meehle, Esq.

The Meehle Law Firm

115 Maitland Avenue

Altamonte Springs, Florida 32701
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SAYDAH LAW FIrRM

ATTORNEYS AT LAW

October 4, 2011
Via U.S. Mail
Amber N. Davis, Esq.
Beusse Wolter Sanks Mora & Maire, P.A.
390 N. Orange Avenue
Suite 2500
Orlando, F1. 32801

Re: CFM Distributing v. Costantine

Dear Amber:

121 S. Orange Avenue, Suite 1500
Orlando, FL 32801

ph: (407)956-1080

fax: (407)956-1081
nas@saydahlawfirm.com

I am in receipt of your letter dated September 23, 2011 regarding the documents you
intend to offer into evidence. I will consent to some of the documents, but to other documents, I
will not. The documents I will not consent to be offered, per the Evidence List, are listed below
and a brief explanation follows as to why I will not consent to these documents.

1. Declarations of the owners of various Maryland Fried Chicken
Restaurants throughout the United States. — No reference is given as to the owners’
names and the locations of their restaurants or the context of their declarations.

15.  Photographs of CFM Distributing’s use of Maryland Fried Chicken
trademark. — No reference is given as to what photographs you refer to and in what
context the marks will appear in the photographs.

23. Photographs of various Maryland Fried Chicken restaurants throughout
the United States. — No reference is given as to the date of the photographs or the
locations of these restaurants.

24.  Various menus of the different Maryland Fried Chicken restaurants
throughout the United States. — No reference is given as to which restaurant locations or
the date of such menus.

31.  Photographs of Original Maryland Fried Chicken, LLC’s use of the
Maryland Fried Chicken marks. — No reference is given as to what photographs you refer
to and in what context the marks will appear in the photographs.

32.  Customer list for CFM. — No reference is given as to what date in time this
customer list is compiled from.

All other numbered items on the Evidence List I will consent to. If you have any

questions, please contact me.

Sinc;g ,

Neil A, Saydah

www.saydahlawfirm.com



