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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of

Application Serial No.: 77402411

Filing Date: February 21, 2008

Mark: MARYLAND FRIED CHICKEN COMPLETE DINNERS TO GO!
Design Mark

Published: July 22, 2008

and

Application Serial No.: 77497042

Filing Date: June 12, 2008
Mark: Design Mark
Published: November 4, 2008

C.F.M. Distributing Company, Inc.
Opposer.

V.
OPPOSITION # 91185766

Theresa Costantine, as Personal Representativel (against application Serial No. 77402411)
of the Estate of Richard Costantine,

Applicant.

Original Maryland Fried Chicken, LLC,

Opposer,
v. OPPOSITION No. 91187377
Theresa Costantine, as Personal Representative  (against application Serial No. 77402411)
of the Estate of Richard Costantine,
OPPOSITION No. 91187378
Applicant. (against application Serial No. 77497042)

NOTICE OF FILING THE TRIAL TESIMONY
OF ROBERT COSTANTINE




TO: ALL ATTORNEYS OF RECORD

PLEASE TAKE NOTICE that pursuant to 37 C.F.R. § 2.123(f), the Opposers
Original Maryland Fried Chicken, LLC and C.F.M. Distributing Company, Inc. hereby serve
notice that the trial testimony deposition transcript of Robert Costantine along with all exhibits
attached thereto, dated October 26, 2011 has been filed with the Trademark Trial and Appeal
Board on this date. The trial testimony deposition transcript of Robert Costantine along with the
exhibits attached thereto has already been served upon Applicant’s counsel as required under the
Rules.

Dated this 11" day of November, 2011.

Respectfully Submitted,

. =7 7 I |
Suzanie'D. Meehle
Florida Bar No. 0026562
The Meehle Law firm, P.A.
115 Maitland Avenue, Third Floor
Altamonte Springs, Florida 32701
Telephone: (407) 792-0790
Facsimile: (866) 218-1628
Attorney for Original Maryland
Fried Chicken, LLC
suzanne@meehle.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served via
prepaid U.S. First Class Mail this 11th day of November, 2011 to: Neil A. Saydah, Esquire,
Saydah Law Firm, 121 South Orange Avenue, Suite 1500, Orlando, Florida 32801; and Amber
Davis and Terry Sanks, Beusse Wolter Sanks Mora & Maire, P.A., 390 North Orange Avenue,

Suite 2500, Orlando, Florida 32801.



By:
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Suzarne'D. Meehle
Florida Bar No. 0026562
The Meehle Law firm, P.A.

115 Maitland Avenue, Third Floor
Altamonte Springs, Florida 32701
Telephone: (407) 792-0790
Facsimile: (866) 218-1628
Attorney for Original Maryland
Fried Chicken, LLC
suzanne@meehle.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

" Application Serial No.: 77402411

Filing Date: February 21, 2008

Mark: MARYLAND FRIED CHICKEN COMPLETE DINNERS TO GO!

Design Mark
Published: July 22, 2008

Application Serial No: 77497042
Filing Date: June 12, 2008
Mark: Design Mark
Published: November 4, 2008

C.F.M. Distributing Company, Inc.,

Opposer,
V.

Theresa Constantine, as Personal
Representative of the Estate of
Richard Constantine,

Applicant.

Opposition No.
91185766
(against
application
Serial No:
77402411)

Original Maryland Fried Chicken, LLC,

Opposer,
V.

Theresa Constantine, as Personal
Representative of the Estate of
Richard Constantine,

Applicant,

Opposition No.
91187377
(against
application
Serial No.
77402411

Opposition No.
91184378
(against
application
Serial No.
77497042)

BARBARA PERRY AND COMPANY, INC.
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October 26, 2011
2:07 o'clock p.m.

The deposition of ROBERT CONSTANTINE,
taken pursuant to notice on behalf of the
Opposer, at the offices of Beusse, Wolter,
Sanks, Mora & Maire, P.A., 390 North Orange
Avenue, Suite 2500, Orlando, Florida, before
Barbara G. Perry, Registered Professional
Reporter, Florida Professional Reporter and
Notary Public, in and for the State of Florida
at Large.

APPEARANCES :

AMBER N. DAVIS, ESQUIRE

Beusse, Wolter, Sanks, Mora & Maire, P.A.
390 North Orange Avenue, Suite 2500
Orlando, Florida 32801

407.926.7700

407.926.7720

adavis@iplawfl.com

SUZANNE D. MEEHLE, ESQUIRE

The Meehle Law Firm

115 Maitland Avenue, Third Floor:
Altamonte Springs, Florida 32701
407.792.0790

Representing the Opposer.

ALSO PRESENT:

ERIC P. LARUE, Law Student

for the Saydah Law Firm

121 South Orange Avenue, Suite 1500
Orlando, Florida 32801

407.956.1080

For the Applicant.

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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S TIPULATIONS
‘It is hereby stipulated-and agreed by and
between counsel present for the respective
parties and the deponent that the reading and
signing of the deposition is expressly reserved.

(End of stipulation)

REPORTER'S KEY TO PUNCTUATION:

-~ At end of question or answer references an
interruption.

References a trail-off by the speaker.
No testimony omitted.

nph-huh" References an affirmative sound.

nunh-unh" References a negative sound.

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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PROCEEDTINGS
ROBERT CONSTANTINE,
HAVING BEEN FIRST DULY SWORN BY THE REPORTER,
THEREUPON TESTIFIED UPON HIS OATH AS FOLLOWS:
. DIRECT EXAMINATION
BY MS. MEEHLE:
Q. Hi, Bob.
A. Hey.
Q. Would you state your name and address for
the record?
A. Bob Constantine. 1672 South OBT, Apopka.
And are you employed?
Yes.
Who with?
Original Maryland Fried Chicken, LLC.
And where is that store located?
In Apopka, Florida.
What's the address?
1672 Séuth OBT.

And what is your title?

P o » O p o P O > O

I'm the owner.

Q. You're the owner. Okay. Can you tell me a
little bit about the store; what kind of products do
you sell?

A. We sell chicken, fried chicken. We sell

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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buffalo wings. Chicken nuggets, livers, gizzards,

French fries, coleslaw, potato salad. Macaroni and

cheese.

Maryland

Cake specialties; cakes that no other
Fried Chicken has.

Chicken nuggets with our specialty gsignature

sauce that nobody else has.

Q.

And what is your relationship to Theresa

Constantine and Richard Constantine?

- A,

Q.
Maryland

A,

Q.

A,

Q.
Leesburg?

A.

S

Q.

Parents.

Okay. Are you aware of other stores, other
Fried Chicken stores?

Oh, yeah. I'm aware of other stores.

Have you been to any of the other stores?
Oh, no.

No, okay. Have you ever been to a store in

Actualiy, years ago.

Okay. Would you tell me about that?

Well, I --

Who owns that store?

In 1980, my father and I started that store.

All right. And so did your father and your

mother, did either of them have anything to do with

opening your store?

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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A. Oh, no.

Q. Did they approve the location of your

store?
A. No.
Q. Did they authorize you to use the'marks --
A. No. ’
Q. -- in your store? Okay.

(The document was marked for identification as
R. Constantine Exhibit No. A.)
BY MS. MEEHLE:

0. Let me show you what's previously marked as
Exhibit "A". And did you take this picture?

A. Yes. |

Q. And is this a photograph of your store?

A. Yes.

Q. And is this a true and accurate
representation of the sign outside of your store?

A. Yes.

MS. MEEHLE: I'd like to admit this as

Exhibit 1.
BY MS. MEEHLE:

Q. That photograph; can you tell me what's in
that photograph?

A. It's a big chicken and a small chicken and

it says "Original Maryland Fried Chicken".

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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And is there a smaller sign in the door?
Yes.

And is there --

0 p oo

And it says "Original Maryland Fried Chicken".
(The document was marked for identification as

R. Constantine Exhibit No. B.)

BY MS. MEEHLE:

Q. .2And let me show you what has been previously

marked as Exhibit "B". And did you take this
photograph?
A. Yes.
0. And what is this a photograph of?
A. The back of my store. And that's my van.
Q. ‘And does the logo appear on your van?
A. Yes.

Q. Is that a true aﬁd accurate representation
of your wvan?

A. fes.

0. And where do you advertise with your van,
where do you take that van?

A. All over. All over Central Florida.

Q. And this is a true and accurate
representation of your van?

' MS. MEEHLE: So I would like to admit this

as Exhibit 2.

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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(The document was marked for identification as

R. Constantine Exhibit No. C.)

BY MS. MEEHLE:

Q.
Exhibit "

A.

Q.

A.

And I show ybu what's previously marked as
cn. 'And did you take this photograph?
Yes.

And what is that a photograph of?

Of the Maryland Fried Chicken chicken, a big

chicken and a small chicken.

P o ¥ o ¥

Q.
uniforms?

A.

Q.

And what are they on?

They're on a T-shirt.

And what do you use the T-shirt for?
We use it as uniforms.

Where do you get your uniforms from?
From C.F.M.

Does anybody tell you where to get your

No.

Does anybody tell you what your uniforms

have to look like?

A,

Q.
that you

A.

Q.

No.

Does anybody approve or control the uniforms
use?

No.

And that's a true and accurate representation

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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of the uniforms you use in your business?

A. Yes.

MS. MEEHLE: I would like to admit this as

Exhibit 3.

(The document was marked for identification as
R. Constantine Exhibit No. D.)

BY MS. MEEHLE:

Q. And I show you what's previouély marked as
Exhibit "D". I show you that photograph as well.
Did you take this photograph? |

A. Yes.

0. And what is this a photograph of?

A. My kitchen area.

0. BAnd are there certain things in this area
that show the mark?

‘.A. Yes.  The buckets. The dinner boxes.
Bucketgs in there, also.

Q. Okay. So this is the product packaging for
your business? |
| A. Yes.

0. Where do you order the product packaging for
your business?

A. Through C.F.M.

0. Does anybody tell you that you must order

through C.F.M.?

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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A. BAbsolutely not.

Q. Could you order from somebody else if you
chose to?

A. Yes.

Q. Does anybody approve or control your use of
this packaging?

A. No.

Q. Is that a true and accurate representation
of the product packaging you use?

A. Yes.

MS. MEEHLE: I'd like to admit this as

Exhibit 4.

(The document was marked for identification as
R. Constantine Exhibit No. E.)
BY MS. MEEHLE:

Q. And one last photograph. This is marked as
Exhibit "E" previously.
Now, did you take this photograph?
Yes.
And what is this a photograph of?
The front of my store. |

And does it show a menu?

P o » O ¥

Yes.
Q. And is this a true and accurate

representation of the menu in your store?

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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A.
Q.
A.

Chicken"

Yes.
Can you tell me what it says on the menus?
Well, it says "Original Maryland Fried

on there. And the products, the prices of

the products.

Q.
chicken
A.

Chicken

have to

have to

A.

Q.

It is what we previously talked about,

and sides?

Yes. And there's buckets of Maryland Fried
and snack boxes of Maryland Fried Chicken.
And they all show the logo?

They all show the logo, yes.

Does anybody tell you what kind of menus you
use?

Absolutely not.

Does anybody tell you what kind of food you
serve?

No.

Could you serve any food you wanted to in

your restaurant?

A.

We could serve anything. Food, we could

sell bikes; we could do whatever we want.

Q.

So, has Theresa or Richard Constantine ever

told you what you have to serve in your store?

A.

Q.

Absolutely not.

Have they ever consulted with you about the

BARBARA PERRY AND COMPANY, INC.
' 407-422-2953
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food you serve in your store?

A. No.

Q. Have they ever consulted with you about your
use of the marks?

A. No.

Q. Have they ever told you that you may oOr may
not use their marks?

A. No.

Q. Or their mark, sorry.

'MS. MEEHLE: 1I'd like to have this admitted

as Exhibit 5.

BY MS. MEEHLE:

Q. We showed you previously, and do you
remember looking at a photo of your sign in front of
your building?

A. Yes.

Q. Where did you get the artwork for that sign?

A. Just in the local area from the companies
that make signs.

Q. Okay. Did you provide them with the artwork
that was used --

A. Yes. _

Q. -- to make the sign? And where did you get
the copy for the artwork?

A. From a graphic designer in the area.

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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Q. And did you provide him with anything to
base that design off of?

A. Like what?

Q. Did you give him something that had the logo
on it already?

A. Yes. Boxes that had the logo on it from

C.F.M.

Q. And nobody told you what had to be on the
signs or --
No.

how to word the signs?

2o ¥
1
i

No.

Q. Do you provide Theresa or Richard
Constantine, have you ever given them access tO your
sales records?

A. No.

Q. Have you ever made any payments to Theresa
Constantine for use of the trademarks?

A. No.

Q. Have you ever made payments like to C.F.M.
or anyone else?

A. No.

Q. So you adopted these marks without consulting
anyone else?

A. Absolutely.

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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Q.

Let me ask you, there was a previous

litigation, was there not?

A. Yes.

Q. Can you tell me about that?

A. They sued us and we settled.

Q. Who was that?

A. Richard Constantine. We settled with
prejudice.

(The document was marked for identification as

R. Constantine Exhibit No. F.)

BY MS. MEEHLE:

Q.
Exhibit

A.

o » o » © » O

A.

I show you what was previously marked as

"E"., And on page 4 of Exhibit "F" here.

We settled with prejudice.

Do you recognize your signature on page 4?
Yes.

So you have seen this agreement before?
Yes.

And what is the title of this agreement?
This right here, this one?

Yes.

Supplemental Settlement Agreement and Joint

Notice of Dismissal With Prejudice.

Q.
A.

A Stipulated Settlement Agreement?

Yes.

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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Q. Why did you enter into a settlement agreement
with Theresa?

A. It was just to -- to make my mother happy.
You know what I'm saying? A settlement.

Q. And how did this agreement, how does this
Stipulated Settlement Agreement change how you do
business?

A. It doesn't. I still have the mark, I still
work in Orange County. I still use the mark.

Q. Could you use the mark anywhere you wanted
to after this?

A. Just about anywhere, yes.

Is there anywhere you can't use the mark?
In Lake County.

And that's all?

That's it.

Lake County, Florida?

p o ¥ O 2 O

Lake County, Florida.
MS. MEEHLE: I'd like to have this admitted
as Exhibit 6.
I would like to take a short break.
(A recess was taken from 2:20 p.m. to 2:22 p.m.)
BY MS. MEEHLE:
0. I have just a couple of questions, Bob.

A. Okay.

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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Q. Has anybody ever licensed the Maryland Fried
Chicken marks to you?

A. No.

Q. Have you ever been approached by anybody to
license those marks?

A. No.

Q. So you don't have any written license
agreements with anybody?

.A. Absolutely not.

Q. All right. We asked you earlier if you had
ever been to any of the other Maryland Fried Chicken
stofes. Are you aware that there are other Maryland
Fried Chicken stores?

Oh, yes. Yes.
Do you know how many there are?

I think about 30.

o » o P

and do you have any relationship with any of
those 30 stores?

A. Oh, no.

Q. Do you have any knowledge of any of them
having relationships with each other?

A. No.

Q. Are they all independently owned and operated?

A. Well, they are all independently owned, yes.

It's been like that for 40-years-plus. They're all

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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independently owned.

MS. MEEHLE: That's all I've got.

MR. SAYDAH: Thank you very much.

MS. MEEHLE: He's going to read it.

You've

got to read it since Neil is not here to waive,

and just read it, sign it, get it back to me.

THE WITNESS: Yes.

(The deposition was concluded at 2:24 p.m.)

* * *

BARBARA PERRY AND COMPANY,
407-422-2953

INC.
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CERTIFICATE OF OATH

STATE OF FLORIDA:
COUNTY OF ORANGE:

I, Barbara G. Perry, do hereby certify that I
placed under oath the Deponent, ROBERT CONSTANTINE,

at the time and place herein designated.

WITNESS MY HAND AND OFFICIAL SEAL this 1st day

of November 2011.

%?Z MY COMMISSION # DD 800495
$  EXPIRES: October 24, 2012

2 S Bonded Thru Notary Public Underwriters
¥

BARBARA GEEVIEVE PERRY

" BARBARA PERRY AND COMPANY,
407-422-2953

INC.
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CERTIFICATE OF REPORTER

I, Barbara G. Perry, Certified Shorthand
Reporter and Registered Professional Reporter,
certify that I was authorized to and did
stenographically report the foregoing proceedings at
the time and place herein designated; and that the
foregoing pages 5 through 18, inclusive, constitute a
true, complete and accurate transcription of my said
stenotype notes.

I further certify that I am not of counsel for,
related to, or employed by any party hereto or
attorney involved herein, nor am I financially
interested in the outcome of this action;

Witness my hand this 1st day of November 2011.

\\~B : .ZPERRY,
REGISTERED PROFESSIONAL REPORTER
FLORIDA PROFESSIONAL REPORTER

BARBARA PERRY AND COMPANY, INC.
407-422-2953
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ERRATA SHEET
Please make any changes/corrections on this sheet. Please

do not write in the deposition.

PAGE NO./LINE NO. EXPLANATION

1/12; 6/8; 12/22; 14/14,  Applicant's name is misspelled. Should be "Theresa Costantine."
18;

1/13; 6/9; 12/22; 14/14;  Decedent's name is misspelled. Should be "Richard Costantine."
15/7

2/2;3/2; 5/2 and 11; Deponent's name is misspelled. Should be "Robert Costantine."
7/9; 8/6; 9/2; 10/6;

11/14; 15/10; 19/3;

20/4

18/3 Mr. Neil Saydah was not present at the deposition. Should read
"Mr. Larue."

e b 2,

DATE: ///(////

., DIANA PATRICIA HISE
% Notary Public - State of Florida

$ My Comm. Expires Sep 1, 2015
Commission # EE 127131
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THERESA COSTANTINE, as personal
representative of the Estate of RICHARD
COSTANTINE, an individual,

Plaintiff,
Vs,

ORIGINAL MARYLAND FRIED
CHICKEN, LLC, a Florida limited liability
company; ROBERT COSTANTINE, an

individual; and CAM VAN, an individual,

Defendants.

IN THE CIRCUIT COURT OF THE
NINTH JUDICIAL CIRCUIT, IN
AND FOR ORANGE COUNTY,
FLORIDA

CASE NO.: 48-2008-CA-004422-0

COMPLEX BUSINESS COURT

STIPULATED SETTLEMENT AGREEMENT AND JOINT NOTICE OF

DISMISSAL WITH PREJUDICE

It is hereby stipulated and agreed, pursuant to Rule 1.420(a)(1) of the Florida Rules

of Civil Procedure, by all parties to this Action, and through the signatures of their

counsel on this stipulation as follows:

I THERESA COSTANTINE, as personal representative of the Estate of

Richard Costantine ("Plaintiff”), and ORIGINAL MARYLAND FRIED

CHICKEN, LLC, ROBERT COSTANTINE and CAM VAN (collectively,

"Defendants”), in consideration of the mutual covenants and undertakings

contained herein, and other good and valuable consideration, the receipt

and sufficiency of which is mutually acknowledged, the Parties agree to the
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following terms and conditions as full and complete settlement of the
Action.

2. The Defendants and its/their officers, employees, agents, partners,
successors, assigns, affiliates, subsidiaries, companies and directors, agree
to be permanently enjoined from continuing to use or assisting others to use
the word and design mark "MARYLAND FRIED CHICKEN" (the "Mark",
See Exhibit A) in Lake County, Florida after March 27, 2009, and any
words, terms, names, symbols or devices, or combinations thereof, that are
likely to cause confusion, mistake or deception as to Defendants' affiliation,
connection, or association with Plaintiff, or as to the origin, sponsorship or
approval of Defendants' goods, services or commercial activities, directly
or indirectly within Lake County, Florida.

3. In consideration for this Settlement Agreement, Plaintiff agrees to forego
any recovery of damages associated with the allegations in the Amended
Complaint.

4, To the extent that a Party hereto is required to take or defend any action to
enforce any term or condition of this Settlement Agreement, the non-
prevailing party shall pay to the prevailing party all costs associated with
such action, including reasonable attorneys' fees.

5.  Subject to full compliance with the terms and conditions of this Settlement
Agreement, the Plaintiff and Defendants hereby release and discharge the

other, its/their officers, employees, agents, partners, Successors, assigns,
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affiliates, subsidiaries, companies, directors and attorneys from the claims
asserted, or claims that could have been asserted, by each of them in the
above styled action only. It is expressly understood by the parties that this
settlement shall not be effective to bar any claim or defense which might be
raised by any of the parties in any other action currently pending or which
may hereafter be filed in any other forum, including the USPTO.

6. This Settlement Agreement only affects the ability of the Plaintiff or
Defendants as to the use of the Mark in Lake County, Florida, and does not
affect their rights in any other geographical area.

7. This action and all claims and counterclaims presented herein are hereby
dismissed with prejudice pursuant to Florida Rules of Civil Procedure

1.420(a)(1), with each party to bear its own attorneys' fees and costs.

Dated this __ 31st day of March, 2009.
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Matth . McKinn

Florida Bar No. 385298

MecKinney Law, LLC

390 N, Orange Avenue, Suite 2300
Orlando, FL. 32801

Telephone: (407)956-1075
Facsimile: (407)956-1076
Attorney for Plaintiff

Riluiote Coidddsic
Robert Copfstantine, as President of
ORIGINAL MARYLAND FRIED

CHICKEN, LLC

R.obiert‘ Costantine, ingvidui ally

/
Arthyfr J. Rlanson, TIf
Florida Bar No. 129015
Stephanie L. Knott
Florida Bar No. 044368
Shuffield, Lowman & Wilson, P.A.
1000 Legion Place, Suite 1700
P.O. Box 1010
Orlando, FL. 32802-1010
Telephone: (407) 581-9800
Facsimile; (407) 581-9801
Attorneys for Defendants

Theresa Costantine, as Personal
Repregentative of the Estate of
Richard Cospantine

/ y"% —

Cam Van, individually
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