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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

CFM DISTRIBUTING COMPANY, INC.
Opposer,

V.
Opposition No.: 91185766
THERESA COSTANTINE, PERSONAL
REPRESENTATIVE OF THE ESTATE
OF RICHARD COSTANTINE,

Applicant

ORIGINAL MARYLAND FRIED
CHICKEN, LLC

Opposer, Opposition No.: 91187377
Opposition No.: 91187378
V.

THERESA COSTANTINE, PERSONAL

REPRESENTATIVE OF THE ESTATE
OF RICHARD COSTANTINE,

Applicant.
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APPLICANT’S ANSWER TO OPPOSER OMFC’S
AMENDED NOTICE OF OPPOSITION

In response to the Amended Notice of Opposition, Theresa Costantine, personal
representative of the estate of Richard Costantine, (“Applicant”), hereby responds to Original
Maryland Fried Chicken, LLC (“Opposer” or “OMFC”), and, by correspondingly numbered
paragraphs, states as follows:

1. Admitted.

2. Admitted.



3. Admitted that the Applicant claims a first use of the trademark at least as early as
January 1, 1980, as a basis of ownership of the trademark. The Applicant is the senior user of the
trademarks over anybody else, which use dates prior to January 1, 1980 to the first Maryland
Fried Chicken in Orlando, Florida.

4. a. Denied; b. Denied; c. Denied; d. Denied

5. Admitted that the Applicant prevailed in obtaining a preliminary injunction
against OMFC from using the trademarks at issue in Lake County, Florida.

6. Admitted that the Applicant is not pursuing further action against OMFC at this
time.

7. Admitted that OMFC may have began using the trademarks after the Applicant.

8. Admitted.

9. Admitted.

10. Admitted.

11. Admitted that Anthony Costantine is involved in the operation of the Leesburg

Restaurant.
12. Admitted that each restaurant has a particular geographic area of operation.
13. Admitted that each restaurant has a particular geographic area of operation.
14. Admitted that each restaurant has a particular geographic area of operation.

15. Admitted that the Edgewater Drive restaurant may have began using the
trademarks after the Applicant’s first use.

16. Admitted that the Apopka restaurant may have began using the trademarks after
the Applicant’s first use.

17. Admitted that the Apopka restaurant may have began using the trademarks after
the Applicant’s first use.

18. Applicant is without knowledge or information sufficient to form a belief as to the
number of restaurants that may have used the trademarks at some time, other than any such use
was after the Applicant’s first use.

19.  Admitted that the Vero Beach restaurant may have begun using the trademarks
after the Applicant and has no affiliation with the Applicant.

20. Admitted that the Winter Garden restaurant may have begun using the trademarks

after the Applicant and has no affiliation with the Applicant.



21. Admitted that the Colonial Drive restaurant may have begun using the trademarks
after the Applicant and has no affiliation with the Applicant.

22.  Applicant is without knowledge or information sufficient to form a belief as to the
dates provided.

23. Admitted that the Vero Beach, Winter Garden and Union Park’s use of the
trademarks is after Applicant’s first use. There is no senior user of the mark over the Applicant.

24, Denied.

25. Admitted that CFM does not operate any restaurants and does not use the
trademarks to identify its distribution services.

26. Admitted that CFM was not the original distributor or initially affiliated
with the trademarks and any alleged use of the trademarks was after the Applicant’s first
use.

217. Admitted that Applicant’s first use of the trademarks was well prior to
CFM’s alleged use.

28. Denied. Applicant’s trademark rights are superior to CFM or any other
person or party.

29. Applicant is without knowledge or information sufficient to form a belief as to
how exactly CFM operates its business.

30. Applicant is without knowledge or information sufficient to form a belief as to
whether CFM approved OMFC’s use of the trademarks.

31. Admitted that CFM does not control the operation of the Applicant’s restaurant
but has been a provider of certain restaurant supplies.

32.  Admitted that the Applicant does not control what any other restaurant serves.

33. Admitted that Applicant sued OMFC and prevailed in preventing OMFC’s use of
the trademarks.

34. Denied.

All allegations not expressly admitted herein are hereby denied.



AFFIRMATIVE DEFENSES
In further answer to the Amended Notice of Opposition, Applicant asserts that:

First Affirmative Defense
Opposer’s Amended Notice of Opposition fails to state a claim upon which relief
can be granted, and in particular, fails to state legally sufficient grounds for sustaining the

opposition.

Second Affirmative Defense

Opposer lacks standing to maintain the opposition.

Third Affirmative Defense
Opposer’s Amended Notice of Opposition is barred by the doctrines of waiver,

laches and/or estoppel.

Fourth Affirmative Defense

Opposer’s Amended Notice of Opposition is barred because it is in bad faith.

Fifth Affirmative Defense
Opposer’s Amended Notice of Opposition is barred by the doctrine of unclean

hands.

Sixth Affirmative Defense
Opposer’s Amended Notice of Opposition is barred because there is no likelihood

of confusion in the market place.

Seventh Affirmative Defense

Opposer has suffered no injury nor is there a likelihood of injury.



Eighth Affirmative Defense
Opposer’s Amended Notice of Opposition is barred since the Applicant has

priority over the Opposer and the Applicant is the senior user of the trademark

Ninth Affirmative Defense
Opposer’s Amended Notice of Opposition is barred by Applicant’s prior and

proper use of the trademark to identify the Applicant’s services.

Tenth Affirmative Defense

Opposer’s Amended Notice of Opposition is barred by the Opposer’s fraud on the
Board due to the knowingly false allegations made in the Amended Notice of Opposition
with the sole intention to mislead the Board. The intentional false statements include, but
are not limited to, (1) the Opposer’s false allegation of CFM’s prior use of the trademark
to identify CFM’s distribution services since the 1970’s, and (2) the false and malicious
allegation by the Opposer that the now deceased Applicant knowingly made false
statements in the trademark application intending to procure a registration to which it was

not entitled.



Dated this 20" day of July 2010.

Matthew G. McKinney/
Matthew G. McKinney

Florida Bar No. 385298
McKinney Law

121 S. Orange Ave., Suite 1500
Orlando, Florida 32801

Tel: 407-956-1075

Fax: 407-956-1076
mgm@mckinneylawllc.com
Attorneys for Applicant

CERTIFICATE OF SERVICE

We certify that a true and correct copy of the forgoing has been furnished by U.S. Mail to
Terry Sanks, Esq., 390 N Orange Ave., Suite 2500, Orlando, FL 32801; this 10" day of July
2010.

[Matthew G. McKinney/
Matthew G. McKinney

Florida Bar No. 385298
McKinney Law

121 S. Orange Ave., Suite 1500
Orlando, Florida 32801

Tel: 407-956-1075

Fax: 407-956-1076
mgm@mckinneylawllc.com
Attorneys for Applicant
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