Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA314431

Filing date: 10/30/2009

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91185766

Party Plaintiff
C.F.M. Distributing Company, Inc.

Correspondence | Amber L. Neilson

Address Beusse Wolter Sanks Mora & Maire, P.A.

390 North Orange Ave.Suite 2500

Orlando, FL 32801

UNITED STATES

aneilson@iplawfl.com, tsanks@iplawfl.com, bjones@iplawfl.com

Submission Opposition/Response to Motion

Filer's Name Tery M. Sanks

Filer's e-mail tsanks@iplawfl.com, bjones@iplawfl.com

Signature /sl Terry M. Sanks

Date 10/30/2009

Attachments Response in Opposition to Applicant's Motion to Strike (103009).pdf ( 3 pages

)(120540 bytes )



http://estta.uspto.gov

1 HEREBY CERTIFY THAT THIS,CORRESPONDENCE IS BEING TRANSMITTED ELECTRONICALLY
TO THE COMMISSIONER RADEMARKS - http://estta.uspto.gov/filing-type.jsp

BY: ﬂ
DATE: /50 A1 0 7

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 77402411
Date of Publication:  July 22, 2008

C.F.M. DISTRIBUTING COMPANY, INC,
Opposer,

V.
Opposition No.: 91185766
THERESA COSTANTINE, AS PERSONAL Serial No.: 77402411
REPRESENTATIVE OF THE ESTATE OF

RICHARD CONSTANTINE,

Applicant.

I N T i N N T

OPPOSER’S RESPONSE IN OPPOSITION TO APPLICANT’S MOTION TO STRIKE

Now comes the Opposer, C.F.M. DISTRIBUTING COMPANY, INC. (“CFM” or
“Opposer”) by and through its undersigned attorneys and hereby files its Response in Opposition
to Applicant’s Motion to Strike Papers Improperly filed during Suspension of Proceedings
(héreinafter “Motion to Strike™).

1. On September 18, 2009, Opposer filed its Petition to Disqualify Mr. McKinney as
counsel for Applicant. [Dkt. No. 23]

2. On September 25, 2009 the Board on its own initiative entered an Order

consolidating Oppositions Nos. 91185766, 91187377 and 91187378. [Dkt. No. 24]



3. In the September 25" Order, the Board held that all three Oppositions failed to
state a claim of fraud in light of the recent /n re Bose decision. [Dkt. No. 24, pg. 13]

4. The Board then required both Opposers twenty (20) days from the mailing date of
the Order to file an amended pleading which included a proper claim of fraud. [Dkt. No. 24, pg.
14]

5. The Order also suspended the instant proceeding based on Opposer’s Petition to
Disqualify, which was filed on September 18, 2009. [Dkt. No. 24, pg. 14]

6. The Board’s Order did not explain whether or not Opposer was still required to
file an Amended Pleading within the time period prescribed even though the proceedings were
suspended.

7. Therefore, in an abundance of caution, Opposer, CFM, filed an Amended
Pleading on October 14, 2009 within the twenty (20) day period prescribed in the Board’s Order.
[Dkt. No. 25]

8. Applicant then filed the Motion to Strike on October 20, 2009', though the
contents of the Motion to Strike are actually an untimely response to Opposer’s previously filed
Petition to Disqualify. [Dkt. No. 28]

0. Opposer asserts that its Amended Pleading should not be stricken as it was
properly filed pursuant to the Board’s September 25" Order.

10. Opposer also asserts that Applicant’s Motion to Strike does not address Opposer’s
Amended Pleading, but instead improperly addresses Opposer’s Petition to Disqualify, which
was filed prior to the September 25" Order. See Dkt. No. 28. If Applicant wanted to respond to

Opposer’s Petition to Disqualify, then Applicant should have filed a timely response rather than

! Even though Applicant’s Attorney dated the Motion to Strike for October 20, 2009, his Certificate of Service is
dated for September 20, 2009. The September 20" date is presumed to be a clerical error since the Motion to Strike
was received by Opposer’s attorney this week.



using a pleading that was mischaracterized as a motion to strike to argue against the Opposer’s

Petition. Therefore, Opposer further asserts that because of the contents of the Motion to Strike,

Applicant’s use of the Motion to Strike was done for an improper purpose.

WHEREFORE Opposer respectfully requests that the Board DENY Applicant’s Motion

to Strike and instead Strike Applicant’s Motion to Strike as improper. Furthermore, in view of

how Applicant has attempted to improperly use the Motion to Strike, Opposer respectfully

requests that the Board provide such other and further relief as the Board deems necessary.

Dated this 30th day of October, 2009.

By:

Respectfully submitted,

AP

A’{?&M./Sanks, Esa. o
orida Bar No.: 154430

Amber L. Neilson, Esq.
Florida Bar No.: 026628
Beusse Wolter Sanks

Mora & Maire, P.A.
390 N. Orange Ave., Suite 2500
Orlando, Florida 32801
Telephone: (407) 926-7700
Facsimile: (407) 926-7720
tsanks@iplawfl.com
aneilson@jiplawfl.com

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing document was mailed to Applicant’s authorized

representative on October 30, 2009, by first class mail, postage prepaid, at the following address:

Matthew G. McKinney, Esquire, McKinney Law, LLC, 121 S. Orange Ave., Suite 1500, Orlando,

Florida 32801 and Suzanne D. Meehle, Esquire, Innes & Mechle, P.L., 258 East Altamonte Drive,

SuWamonte Springs, £lorida 32701.
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