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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 
 

 

In the Matter of Application Serial No. 77/402,411 

Published in the Official Gazette on July 22, 2008 

 

 

 

 

CFM DISTRIBUTING COMPANY, INC.,  

  

Opposer, 

 

v. 

 

RICHARD COSTANTINE, 

 

 Applicant. 
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) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 
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Opposition No.:  91185766 

Serial No.: 77402411 

 

APPLICANT’S REPLY TO OPPOSER’S RESPONSE IN OPPOSITION 

TO DISMISS AMENDED OPPOSITION 

 

The Applicant, RICHARD COSTANTINE, by and through his undersigned counsel, 

hereby files his Reply to the Opposer’s Response in Opposition to Applicant’s Motion to 

Dismiss Amended Opposition, and states the following in support thereof: 

 

A.  Distributor’s Lack of Rights in Trademarks 

CFM Distributing Company, Inc. (“CFM” or “Opposer”) states that a person does not 

acquire rights to use the APPLE trademark by owning Apple, Inc. stock.  See Response, page 2.  

Similarly, a person does not acquire rights to the APPLE trademark by distributing Apple 

computers to a retail store.  Accordingly, using CFM’s own logic, CFM has not acquired any 

rights to the Applicant’s trademark by distributing products bearing the Applicant’s trademark.  

Not only that, but CFM has failed to allege that it has ever used the trademark, since allegedly 

the 1970’s, to identify restaurant services.  Rather only as “a trademark for distribution services.”  

See Response, page 2.  In fact, the specimens submitted by CFM fail to even indicate the 

“distribution services” of CFM.  CFM’s allegations are simply not plausible. 
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CFM states that a court “must accept as true all of the factual allegations in the 

complaint.”  However, what CFM has failed to recognize is that the so-called facts as alleged by 

CFM, even if accepted as true, do not establish CFM is entitled to the relief sought because it 

does not have a prior and proprietary right in the Mark.  Further, the facts must be plausible and 

here CFM has alleged facts that contradict each other and its own conclusions of law. 

 

For example, CFM alleges in its Response that it can “acquire a proprietary right in a 

trademark by delivering goods and materials bearing a trademark.”  See Response, page 2.  CFM 

cites to Mendendez v. Holt and Premier Dental Products Co. v. Darby Dental Supply Co. to 

support that proposition.  See Response, page 3.  However, what the Opposer has failed to 

recognize is that in those cases, the distributor was an “exclusive distributor” for a product.   

Here, CFM has attached an expired distributor agreement (Exhibit A) with a corporation that has 

been dissolved for approximately 30 years.  Accordingly, the agreement cannot establish that 

CFM is currently an exclusive distributor.  Further, the distributor agreement attached to its 

Opposition as Exhibit A is not even an “exclusive” license.  In fact, CFM has failed to allege, 

and cannot allege, that the Applicant or any other party is currently bound to use CFM as a 

distributor for any products bearing the Mark.  Hence, the cases that CFM relies upon for 

“exclusive distributors” to establish trademark rights are simply inapplicable to the facts because 

CFM has not, and cannot, establish that it is the “exclusive distributor” of the Applicant’s 

restaurant services or any goods bearing the Mark.  Thus, it simply is not plausible that CFM has 

acquired any ownership rights to the Mark beginning in the 1970’s.     

 

B. Standing and Damages 

Next, CFM states that,  

[T]he Board must accept as true the allegations in Opposer’s Opposition that: 1) 

Opposer has been using the subject Mark since the 1970’s, prior to Applicant’s 

use of the Mark; (2) that Applicant is not the rightful owner of the trademark and 

has commited fraud; and (3) that Opposer will be damaged of the trademark 

issues because Applicant would be granted superior rights to that of Opposer.  See 

Response, page 4.   

 

However, what CFM fails to recognize is that those allegations are conclusion of law, which are 

not accepted as true.  CFM allege facts, if proven, would support those conclusions of law.  As 



3 

explained in the Applicant’s Motion to Dismiss and herein, CFM has failed to allege such facts, 

if accepted as true, would support those legal conclusions.  Instead, CFM has alleged facts that 

contradict reaching such legal conclusions.  For example, CFM alleged that no “one person 

claims ownership of the trademark” because there is no franchise system.  See Amended 

Opposition, page 5.  Then CFM alleged in a subsequent paragraph of its Amended Opposition 

that it is the owner of the Mark and concludes that it has superior rights to the Applicant.  See 

Amended Opposition, page 6.  How can CFM have superior rights to the Applicant when no one 

person claims ownership of the Mark as alleged by CFM?  The answer is that CFM does not 

have superior rights, and to suggest otherwise is simply not plausible.  The Applicant has clearly 

established superior rights to the Mark through his continuous use for at least 30 years, which 

CFM does not dispute. 

 

CFM states it has standing and cites to Broomberg v. Carmel Self Service, Inc. and 

Ritchie v. Simpson.  See Response, pages 4-5.  However, those cases involved persons that had 

not alleged ownership in the Mark, as in the instant Opposition.  Rather, in Broomberg and 

Ritchie, the Opposers were representative members of the public that allegedly may be defamed 

or offended by the registration of a particular trademark.  Accordingly, the cases are inapplicable 

and CFM has failed to allege a reasonable basis in fact for its damages. 

 

C.  Third Party Use 

CFM alleges that there are “35 independent” restaurants using a similar trademark.  See 

Amended Opposition, ¶21. However, CFM fails to cite any precedent that 35 uses of a Mark 

nationwide is so numerous that the Mark has lost all significance as to source.  To the contrary, 

as a matter of law “a mark becomes abandoned only when the mark loses its significance as an 

indication of origin, not the sole indication of source.”  Wallpaper Manufacturers, Ltd. v. 

Crown Wallcovering Corp., 680 F.2d 755, 765, 214 USPQ 327, 335-36 (CCPA 1982).  

“Maintenance of exclusivity of rights in the Mark is not required in order to avoid abandonment, 

since ‘[f]ew longstanding trademarks could survive so rigid a standard.’”  Woodstock 

Enterprises, Inc. v. Woodstock’s Enterprises, Inc., 43 USPQ 2d 1140 (TTAB 1997) (quoting 

Wallpaper Manufacturers, Ltd. v. Crown Wallcovering Corp., 680 F.2d 755, 214 USPQ 327, 333 

(CCPA 1982)).  Instead, so long as at least some customers identify Applicant with the Mark, it 
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cannot be said that Applicant’s course of conduct has caused the Mark to lose its significance as 

a trademark.  Woodstock Enterprises, Inc. v. Woodstock’s Enterprises, Inc., 43 USPQ 2d 1140 

(TTAB 1997).  Here, CFM admits that the Mark identifies the Applicant’s restaurant within his 

“market area” as at least one source of restaurant services, and thus negates any inference of 

abandonment.  Id.; See Amended Opposition, ¶14.  Accordingly, the Mark has not lost its 

significance as an indication of origin and is not abandoned. 

 

D. Abandonment 

With respect to CFM’s allegations that the Applicant abandoned the Mark, CFM 

contradicts its own allegations by stating that it has been distributing products to the Applicant 

with the Mark since 1979 for his Leesburg restaurant.  See Amended Opposition, ¶13.  

Accordingly, CFM admits that the Applicant has continuously used the Mark to identify his 

restaurant services since at least 1979.  See Amended Opposition, ¶ 5.  In addition, CFM alleges 

that “there is no franchise system in existence at this time by which one person claims ownership 

of the Mark and licenses other businesses to use the Mark…especially the Applicant.”  See 

Amended Opposition, ¶ 14.  Thus, CFM’s stated position is that the Applicant (“especially the 

Applicant”) has not engaged in licensing of the Mark contradicting its own allegation of “naked 

licensing” and abandonment of the Mark.  Still even further, CFM has failed to allege any facts, 

even if true, that support a legal conclusion that the Applicant engaged in naked licensing or 

abandoned his Mark.  As explained above, legal conclusions are not accepted as true in the 

Opposition.  There must be ultimate facts alleged to support legal conclusions.  CFM has failed 

to provide any. 

 

E. Fraud 

If there has been any fraud committed, it has been committed by CFM by making 

allegations that are simply not plausible.  CFM has not alleged sufficient facts to support prior 

and proprietary rights to the Mark.  CFM does not dispute Applicant’s continuous use of the 

Mark since at least 1980 to identify his restaurant services.  There is no reference to the type of 

distribution services rendered by CFM on the specimens it is relying on to support its 

Opposition.  Instead, the specimens reference the Applicant’s restaurant services by stating, 

“Maryland Fried Chicken, Complete Dinners to Go!”  Therefore, CFM has not alleged facts, if 



5 

proven, to support any proprietary rights to the Mark.  Thus, CFM cannot establish priority over 

the Applicant.  Without establishing priority, CFM cannot establish a likelihood of confusion 

under §2(d) as a matter of law.  Similarly, CFM’s fraud allegations must fail on their face as well 

because it is clear that the Applicant’s rights to use the Mark to identify his restaurant services 

are superior to any purported rights CFM may have for the reasons explained above.  CFM 

apparently believes that it can prove fraud without proving likelihood of confusion.  That is 

simply not plausible.  Still further, the Mark has not lost its significance as an indication of 

origin.   

 

Hence, the Opposition should be dismissed with prejudice pursuant to Fed. R. Civ. P. 

12(b)(6) as CFM has failed to state a claim for which relief can be granted and CFM has no 

standing to maintain the Opposition. 

 

Dated this 5
th

 day of November 2008.     

 

 

 

 

/Matthew G. McKinney/ 

Matthew G. McKinney 

Florida Bar No. 385298 

McKinney Law 

390 N. Orange Ave., Suite 2300 

Orlando, Florida 32801 

Tel: 407-956-1075 

Fax: 407-956-1076 

mgm@mckinneylawllc.com 

Attorneys for Applicant�
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CERTIFICATE OF SERVICE 

We certify that a true and correct copy of the forgoing has been furnished by U.S. Mail to 

Amber Neilsen, Esq., 390 N Orange Ave., Suite 2500, Orlando, FL 32801; this 5
th

 day of 

November 2008. 

 

 

 

 

/Matthew G. McKinney/ 

Matthew G. McKinney 

Florida Bar No. 385298 

McKinney Law 

390 N. Orange Ave., Suite 2300 

Orlando, Florida 32801 

Tel: 407-956-1075 

Fax: 407-956-1076 

mgm@mckinneylawllc.com 

Attorneys for Applicant�
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