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I. INTRODUCTION 

As found by the Federal Circuit in the decision remanding this case to the Board, the 

question before the Board is simple: when ordinary consumers who purchase and drink soft 

drinks see ZERO appended to a trademark on zero-calorie beverages, do they understand that the 

term refers to a key aspect of those beverages, namely zero calories? The question practically 

answers itself. As shown by the overwhelming evidence, competitors across the beverage 

industry (including the parties), a beverage industry trade group, consumers, and the press all use 

the term ZERO in connection with soft drinks to refer to beverages with zero calories. As a 

result, and as confirmed by a pre-launch survey undertaken by applicant The Coca-Cola 

Company ("TCCC"), consumers understand ZERO when appended to beverage trademarks to 

refer to zero calories. Indeed, that is the very reason TCCC added ZERO to its already existing 

soft drink names to form the trademarks at issue in these consolidated oppositions. In light of 

opposers Royal Crown Company, Inc. and Dr Pepper/Seven Up, Inc.'s (together, "Royal 

Crown") evidence, TCCC cannot be granted exclusive trademark rights to use the term ZERO in 

connection with the sale of zero-calorie soft drinks, and TCCC's more than decade-long quest to 

obtain 17 trademark registrations for marks that combine ZERO with previously used soft drink 

names without disclaiming exclusive rights to that term must finally come to an end. 

II. STATEMENT OF THE PROCEEDINGS 

Royal Crown timely filed oppositions to several TCCC's applications as follows: 

Application No. Mark Opposition Date Opposition No. 

78580598 COCA-COLA ZERO Aug. 14, 2007 91178927 

78316078 SPRITE ZERO Nov. 15,2007 91180771 

78664176 COKE ZERO Nov. 15, 2007 91180772 

77176279 COCA-COLA CHERRY ZERO April 1 0, 2008 91183482 

77176127 CHERRY COKE ZERO April 1 0, 2008 91183482 
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Application No. Mark Opposition Date Opposition No. 

77176108 COCA-COLA VANILLA ZERO April 1 0, 2008 91183482 

77175127 CHERRY COCA-COLA ZERO April 10, 2008 91183482 

77175066 COKE CHERRY ZERO April 1 0, 2008 91183482 

77097644 PIBBZERO April 1 0, 2008 91183482 

77176099 VANILLA COKE ZERO Aug. 13, 2008 91185755 

76674382 COKE ZERO ENERGY Aug. 13,2008 91185755 

76674383 COKE ZERO BOLD Aug. 13, 2008 91185755 

77257653 VANILLA COCA-COLA ZERO Sept. 24, 2008 91186579 

78620677 FANTA ZERO Sept. 24, 2008 91186579 

77309752 POWERADE ZERO Sept. 24, 2008 91186579 

77413618 FULL THROTTLE ZERO April 22, 2009 99189845 

78698990 VAULT ZERO June 16, 2009 91190658 

Following the Board's consolidation of the oppositions, designating Opposition 91178927 as the 

"parent case," (13 TTABVUE, 17 TTABVUE, 19 TTABVUE, 32 TTABVUE, 37 TTABVUE), 1 

Royal Crown filed an Amended Consolidated Notice of Opposition. (39 TTABVUE.) The 

grounds for Royal Crown's oppositions against TCCC's applications as of trial were that the term 

ZERO as used in each of the opposed marks is either generic or descriptive without acquired 

distinctiveness under Lanham Act Section 2 and/or Section 2(e). 

Following trial, the Board on May 23, 2016 granted in part and dismissed in part Royal 

Crown's opposition. 171 TTABVUE. The Board concluded (i) that Royal Crown had failed to 

demonstrate that ZERO is generic for the genus of goods identified in TCCC's applications at 

issue (id. at 25), and (ii) that TCCC had established acquired distinctiveness in ZERO when used 

as part of a mark for soft drinks and sports drinks (i.e., in connection with Application Serial 

Nos. 78316078,78580598,78620677,78664176,77097644,77175066,77175127,77176099, 

1 All citations to TTABVUE docket numbers refer to the parent case (Opp. No. 91178927) unless otherwise 
specified. 
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77176108, 77176127, 77176279, 77257653 and 77309752), but had not established acquired 

distinctiveness in the term ZERO when used as part of a mark for energy drinks (i.e., in 

connection with Application Serial Nos. 77413618, 76674382, 76674383 and 78698990). (!d. at 

30-31.) 

After the Board's decision, Energy Beverages LLC moved to be substituted as Applicant 

in Application Serial No. 77413618 (FULL THROTTLE ZERO) following an assignment ofthe 

applied-for mark, and moved to disclaim ZERO from that application. (Opp. No. 99189847, 11 

TTABVUE). TCCC, rather than disclaim ZERO as to energy drinks, elected to amend 

Application Serial Nos. 76674382 (COKE ZERO ENERGY), 76674383 (COKE ZERO BOLD) 

and 78698990 (VAULT ZERO) to delete energy drinks. (Opp. No. 91185755, 12 TTABVUE; 

Opp. No. 91190658, 11 TTABVUE.) On August 26,2016, the Board issued an order granting 

Energy Beverages LLC's motion to be substituted as Applicant in Application Serial No. 

77413618. (173 TTABVUE 1.) The Board deferred consideration ofTCCC's and Energy 

Beverages LLC's respective motions to amend or disclaim. (!d.) 

Royal Crown timely appealed the Board's determinations that (i) ZERO is not generic in 

reference to the relevant genus of goods; and (ii) that TCCC had established acquired 

distinctiveness in ZERO for soft drinks and sports drinks. (172 TTABVUE.) On June 20, 2018, 

the Federal Circuit vacated the Board's decision, concluding that "the Board erred in its legal 

framing of the question ofthe claimed genericness ofTCCC's marks, and failed to determine 

whether, if not generic, the marks were at least highly descriptive." Royal Crown Co. v. Coca­

Cola Co., 127 U.S.P.Q.2d 1041, 1043 (Fed. Cir. 2018). The Federal Circuit also criticized the 

Board's treatment of certain record evidence. !d. at 1046-4 7. The case was remanded for 

further proceedings consistent with the Federal Circuit's decision. 
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Now on remand, the Board has requested the parties to file briefs: 

to discuss the critical evidence of record relevant to the legal 
standards set forth by the [Federal Circuit] in its decision on 
appeal. In particular, the parties must: 

1. Address "whether the term ZERO, when appended to a 
beverage mark, refers to a key aspect ... of at least a sub-group or 
type of the claimed beverage goods." [citation omitted] 

2. Address the degree of descriptiveness of the term ZERO, 
how "the evidentiary record reflects" the degree of descriptiveness, 
and how the evidence meets TCCC's "precise burden" to establish 
acquired distinctiveness." [citation omitted] 

(177 TTABVUE 3.) 

III. FACTUAL RECORD2 

A. Royal Crown's Evidence 

Royal Crown submitted testimony and exhibits through the following witnesses: 

(i) Andrew Springate, Senior Vice-President of Marketing Services and Long-Range 

Planning of Dr Pepper Snapple Group ("DPSG"), the parent corporation of Dr Pepper/Seven Up, 

Inc., by Trial Declaration dated July 2, 2013 ("Springate Trial Decl.") and oral cross-examination 

(134 & 139-41 TTABVUE), and by Second Trial Declaration dated November 25,2013 

("Second Springate Trial Decl.") and oral cross-examination. (135 TTABVUE.) 

(ill Chris Barnes, Director of Corporate Communications ofDPSG, by Trial 

Declaration dated July 3, 2013 ("Barnes Trial Decl.") and oral cross-examination.3 (131 

TTABVUE.) 

2 Although the factual record was recited in the initial Trial Brief for Royal Crown Company, Inc. and Dr 
Pepper/Seven Up, Inc. ("Royal Crown's Initial Trial Brief') (144-45 TT ABVUE}, Royal Crown recites it again here 
for the convenience of the Board. 

3 The Board previously determined that no weight should be accorded to Exhibit RC18 to the Barnes Trial 
Declaration. 171 TTABVUE 7. As discussed below, such determination misconstrues the evidence's relevance and 
the Board should therefore consider Exhibit RC18 in its decision on remand. (See Section V.A.1.v, infra.) 
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(iii) Mario Ortiz, paralegal, Fross Zelnick Lehrman & Zissu, P.C., attorneys for Royal 

Crown in these proceedings, by Trial Declaration dated July 12, 2013 ("Ortiz Trial Decl.") and 

oral cross-examination. (130 TTABVUE.) 

A description of each exhibit made of record through the foregoing witnesses is included 

in Appendix A to Royal Crown's Initial Trial Brief. (145 TTABVUE 56-94.) 

Royal Crown further submitted testimony and exhibits through the following third-party 

witnesses: 

(iv) Southern Group Enterprises, Inc., owner of the mark IMPULSE ZERO, through 

Harold Miller, Managing Member, by testimonial deposition taken on July 24, 2013 ("SGE Tr."). 

(142-43 TTABVUE.) 

(ii) PepsiCo Inc., owner of the mark PROPEL ZERO, through Esperanza Teasdale, 

Senior Director of Marketing, by testimonial deposition taken on July 25, 2013 ("PepsiCo Tr."). 

(137-38 TTABVUE.) 

(iii) Reed's, Inc., owner of the mark VIRGIL'S ZERO, through Christopher Reed, 

CEO, by testimonial deposition taken on July 26, 2013 ("Reed's Tr."). (132-33 TTABVUE.) 

(iv) Beverage Marketing USA, Inc., owner of the mark ARNOLD PALMER ZERO, 

by Robert Marciano, Vice President of Sales, by testimonial deposition taken on August 15, 2013 

("Bev. Mktg. Tr."). (114-15 TTABVUE.) 

A description of each exhibit made of record during the testimonial depositions of the 

foregoing witnesses is included in Appendix A of Royal Crown's Initial Trial Brief. (145 

TTABVUE 56-94.) 

Royal Crown also submitted the following Notices of Reliance: (i) Notice of Reliance on 

Stipulated Documents (94 TTABVUE); (ii) Notice of Reliance on Discovery Responses (98 
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TTABVUE); (iii) Notice ofReliance on Deposition Testimony (99-100 TTABVUE); (iv) Notice 

of Reliance on Printed Publications (101 TTABVUE); (y) Notice ofReliance on Official 

Records (102 TTABVUE); (vi) Second Notice ofReliance on Discovery Responses (118 

TTABVUE); (vii) Second Notice ofReliance on Deposition Testimony (119 & 122 TTABVUE); 

(viii) Second Notice ofReliance on Printed Publications (120 TTABVUE); and (ix) Notice of 

Reliance on Additional Portions ofDeposition Testimony of Opposers' Witnesses (121 & 123 

TTABVUE). A description of each exhibit made of record through these Notices of Reliance is 

included in Appendix A ofRoyal Crown's Initial Trial Brief (145 TTABVUE 56-94.) 

B. TCCC's Evidence 

TCCC submitted testimony and exhibits through the following witnesses: (i) Russell W. 

Baker, Vice President of Sales Capabilities ofTCCC, by testimonial deposition taken on October 

3, 2013 ("Baker Tr.") (168-69 TTABVUE);4 and (li) Alex Simonson of Simonson Associates, 

Inc., by testimonial deposition taken on October 24, 2013 ("Simonson Tr.") (167 TTABVUE) . 

TCCC also submitted the following Notices of Reliance: (i) Notice of Reliance on 

Printed Publications, Official Records and Discovery Request Responses (11 0 TT ABVUE), with 

a Supplement to Notice of Reliance on Printed Publications, Official Records and Discovery 

Request Responses (117 TTABVUE); (ill Notice of Reliance on the Discovery Depositions of 

Royal Crown Company, Inc. and Dr Pepper/Seven Up, Inc. Witnesses (108 TTABVUE); (iii) 

Notice of Reliance on Additional Portions of Discovery Depositions of The Coca-Cola Company 

Witnesses (107 TTABVUE); and (iv) Second Notice of Reliance on Additional Portions of 

Discovery Depositions of the Coca-Cola Company Witnesses (124 TTABVUE). 

4 In its prior decision, the Board found that the advertisements shown in Exhibits TCCC 118 through 121, which 
were introduced during Mr. Baker's testimonial deposition, had no probative value and therefore the Board gave 
them no weight. 171 TT ABVUE 6-7. TCCC did not appeal this ruling. 
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IV. STATEMENT OF FACTS5 

A. DPSG and the DIET RITE PURE ZERO Brand 

1. Overview ofDPSG and the DIET RITE Brand 

Opposers Royal Crown Company, Inc. and Dr Pepper/Seven Up, Inc. are both part of 

DPSG. (Springate Trial Decl. -,r 1, 139 TTABVUE 5-6.) DPSG, the third largest refreshment 

beverage company in North America, manufactures, bottles, markets and distributes more than 50 

brands of carbonated soft drinks, juices, ready to drink teas, mixers and other premium beverages 

across the United States, Canada, Mexico and the Caribbean. (!d. -,r 7, 139 TTABVUE 7.) In 

addition to its flagship DR PEPPER and SNAPPLE brands, DPSG's brands include 7UP, 

MOTT'S, A&W, CANADA DRY, SCHWEPPES, and DIET RITE, among many others. (!d. -,r 

8, 139 TTABVUE 7.) 

DPSG's predecessor acquired the DIET RITE brand and business in 2000 as part of the 

acquisition of Royal Crown Company, Inc. (!d. -,r 9, 139 TTABVUE 8.) Royal Crown launched 

DIET RITE soda in 1958 as the beverage industry's first diet carbonated soft drink ("CSD"), 

thereby giving birth to the diet soda category. (!d. -,r 10, 139 TTABVUE 8.) Since that launch, 

DIET RITE soda has always has stayed true to its heritage as a zero-calorie CSD. (!d. -,r 11, 139 

TT ABVUE 8.) To highlight the zero-calorie proposition, DIET RITE was relaunched as DIET 

RITE PURE ZERO in the summer of2005. (!d. -,r 11, 139 TTABVUE 8; Ex. TCCC 202, Jacobs 

Disc. Tr. at 67:5-18, 108 TTABVUE.) 

5 Although the facts were laid out in detail in Royal Crown's Initial Trial Brief, Royal Crown restates them here 
(with certain revisions over the previous recitation) for the convenience of the Board. 
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2. Sales of DIET RITE PURE ZERO 

DIET RITE PURE ZERO beverages are sold throughout the fifty United States and 

through virtually every channel of trade in which consumers would expect to find soft drinks, 

including through big-box mass merchandisers (such as Wal-Mart), supermarkets and grocery 

stores, club stores (such as Sam's Club), drug stores, and convenience stores, as well as over the 

Internet, through vending machines and at fountain locations, such as restaurants and 

entertainment venues. (Springate Trial Decl. �~� 16, 139 TTABVUE 10; see also Ex. TCCC 200, 

Springate Disc. Tr. at 72:6-73:5, 74:3-5, 108 TTABVUE.) The retail penetration ofDIET RITE 

PURE ZERO beverages is extensive, with the product appearing in nearly 25,000 retail outlets 

throughout the United States. (Springate Trial Decl. �~� 16, 20, 139 TTABVUE 10-11.) 

DPSG's net revenues from its own sales of DIET RITE PURE ZERO concentrate and 

finished beverages from 2007 through end of year 2012 were over $327 million (id. �~� 17, 139 

TTABVUE 10; Exs. RC5-RC6, 134 TTABVUE); retail revenues would have been much higher. 

Retail sales volumes ofDIET RITE PURE ZERO soda from 2007 through the end of2012 

equated to an estimated 1.8 billion cans. (Springate Trial Decl. �~� 18, 139 TTABVUE 10-11; Exs. 

RC5-RC6, 134 TTABVUE.) 

3. Advertising and Promotion of DIET RITE PURE ZERO 

Marketing efforts related to DIET RITE PURE ZERO have included television 

commercials, print media, radio advertisements, Internet advertising, point-of-sale materials, in­

store displays, in-store sampling, coupons, sale pricing and shelf presence in nearly 25,000 retailers. 

(Springate Trial Decl. mf 20-21 & Exs. RC7-RC8, 139 TTABVUE 11, 54-100, 141 TTABVUE; 

Ex. RC189, 101 TTABVUE 317-61; see also Ex. TCCC 200, Springate Disc. Tr. at 78:18-80:14, 

82:3-7, 82:23-83:4, 89:2-8, 108 TTABVUE; Ex. RC314, Springate Disc. Tr. at 84:18-85:5, 86:16-
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87:5, 123 TIABVUE 13-16.) DIET RITE PURE ZERO beverages also have been promoted 

through partnerships with third parties, most notably with the television show The Biggest Loser. 

(Springate Trial Decl. �~�~� 22-23 & Ex. RC9, 139 TTABVUE 12, 101-02; see also Ex. TCCC 200, 

Springate Disc. Tr. at 78:18-79:4, 83:8-25, 108 TIABVUE.) DIET RITE PURE ZERO also has 

occasionally received unsolicited media references. (Ex. RC190, 101 TIABVUE 362-66.) 

DPSG's own expenditures on DIET RITE PURE ZERO marketing totaled more than $5 

million dollars between 2007 and 2012. (Springate Trial Decl. �~� 24, 139 TTABVUE 12; Exs. 

RC5-RC6, 134 TTABVUE.) 

4. Applications to Register DIET RITE PURE ZERO and PURE ZERO 

Royal Crown applied to register the marks DIET RITE PURE ZERO and PURE ZERO 

with the United States Patent and Trademark Office ("USPTO"). 6 (Springate Trial Decl. �~� 26 & 

Exs. RC10-RC11, 139 TTABVUE 13, 103-427; see also Exs. RC265-RC266, 102 TTABVUE 

539-872.) Both applications were filed on an intent-to-use basis and cover " soft drinks, syrups and 

concentrates used in the preparation thereof' in futernational Class 32. In connection with both 

applications, the USPTO issued Office Actions requiring Royal Crown to disclaim ZERO apart 

from the mark as shown because the term ZERO "merely describes one or more features of the 

identified goods, namely, that the goods have zero calories or zero carbohydrates or zero sugar." 

(Exs. RC10-RC11, 139 TTABVUE 248-50, 383-86.) Royal Crown made the required disclaimer 

for both applications. (!d., 139 TTABVUE 244-46, 381-82.) 

6 The applications to register the DIET RITE PURE ZERO and PURE ZERO marks were originally filed in the name of 
Royal Crown Company, Inc., but later were assigned to Dr Pepper/Seven Up, Inc. (Springate Trial Decl. �~� 27 & Ex. 
RC12, 139 TTABVUE 13, 428-32.) 
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B. TCCC and its Challenged Marks 

1. TCCC's Adoption of ZERO for Zero-Calorie Beverages 

TCCC is the largest beverage company in the world, named for its flagships soda brand, 

Coca-Cola. TCCC owns a large portfolio of soft drinks, running the gamut from waters to juices 

to sports drinks to CSDs to energy drinks. (Baker Tr. at 11:10-13:8, 168 TTABVUE 15-17.) 

In or around the mid-2000s, TCCC started to adopt the term ZERO for its zero-calorie 

beverages. First, TCCC changed the name of its DIET SPRITE product to DIET SPITE ZERO 

in late 2004, and then changed DIET SPRITE ZERO to SPRITE ZERO in 2006. (Id. at 55:16-

24,61:17-62:4, 168 TTABVUE 59, 65-66.) The formula stayed the same. (Id. at 60:1-4, 168 

TTABVUE 64.)  

 (Ex. 

RC126, Gray Disc. Tr. at 6:12-15,9:6-8,40:22-41:19,99 TTABVUE.) 

TCCC next created a new zero-calorie formulation of Coca-Cola and launched it under 

the name COCA-COLA ZERO in the summer of2005. (Baker Tr. at 62:13-20, 63:18-20, 

168:17-21, 168 TTABVUE 66-67, 166.) Thereafter, TCCC swapped out the term "diet" for 

"zero" across its portfolio: DIET FANTA became FANTA ZERO, DIET PIBB became PIBB 

ZERO, etc. (Id. at 78:8-16, 168 TTABVUE 82.) Based on information provided by TCCC, the 

company has sold 13 soft drinks 7 under a ZERO-inclusive name to date, though not all are 

currently available: 

7 Fourteen, if you count caffeine-free Coca-Cola Zero as a separate beverage. 
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Coca-Cola Zero Fanta Zero Mello Yell ow Zero Powerade Zero 

Coca-Cola Cherry Zero Full Throttle Zero NOS Zero Sprite Zero 

Coca-Cola Vanilla Zero Honest Tea Zero Pibb Zero Vault Zero 

Vitamin Water Zero 

(Baker Tr. at 79:24-80:8, 168 TTABVUE 83-84; Ex. TCCC 113, 169 TTABVUE.) In each case, 

the soft drink is a zero-calorie version of an already established brand, and TCCC simply 

appended the term ZERO. TCCC has never used ZERO as a stand-alone mark, and has never 

used a ZERO-appended mark on a product that was not marketed as having zero calories per 

servmg. 

2. TCCC's Applications to Register ZERO-Appended Marks 

Shortly before TCCC started substituting "zero" for "diet" on its zero-calorie beverages, 

TCCC began trying to monopolize the term ZERO for beverages by filing multiple ZERO-

inclusive trademark applications with the USPTO. Remaining at issue in this proceeding are the 

following marks: 

Application No. Mark Filing Date 

78316078 SPRITE ZERO Oct. 20, 2003 

78580598 COCA-COLA ZERO March 4, 2005 

78620677 FANTA ZERO May2, 2005 

78664176 COKE ZERO July6, 2005 

77097644 PIBBZERO Feb.2,2007 

77175127 CHERRY COCA-COLA ZERO May8, 2007 

77175066 COKE CHERRY ZERO May 8, 2007 

77176279 COCA-COLA CHERRY ZERO May9, 2007 

77176127 CHERRY COKE ZERO May 9, 2007 

77176108 COCA-COLA VANILLA ZERO May9, 2007 

77176099 VANILLA COKE ZERO May9, 2007 

77257653 VANILLA COCA-COLA ZERO Aug. 17, 2007 

77309752 POWERADE ZERO Oct. 22, 2007 
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(The marks listed above, collectively, the "Challenged Marks"). 

The USPTO issued an Office Action in connection with each application, requiring 

TCCC to disclaim ZERO because it "describes a feature of the applicant's goods, namely, calorie 

or carbohydrate content of the goods." (See, e.g., Office Action, Application Serial No. 

78/580,598 (Mar. 30, 2005).) After failing to convince the USPTO that the term ZERO in the 

context ofTCCC's goods is suggestive rather than descriptive, and rather than disclaiming the 

term ZERO, TCCC sought and accepted registration under Section 2(f) of the Lanham Act. (See, 

e.g., Response to Office Action, Application Serial No. 78/580,598 (Jan. 25, 2007).) 

3. TCCC Uses ZERO as Short-Hand for Zero Calories 

TCCC's use of ZERO is no different than its use of"diet": to readily identify for 

consumers its products with zero calories. Each ofTCCC's products bearing a ZERO-appended 

mark has zero calories per serving according to the product labels disclosed by TCCC. (Exs. 

RC81-RC92, 94 TTABVUE.) Packaging for the products vividly communicates this key 

attribute. (See, e.g., Exs. RC79-RC80, 94 TTABVUE (packaging for POWERADE ZERO); Ex. 

RC127, Baker Disc. Tr. at 121:7-122:3, 173:1-14 & Ex. 31, 175:7-176:16, 99 TTABVUE, 100 

TTABVUE 27-30  

 And the term ZERO in the product's name concisely communicates 

this key attribute. 

In addition, TCCC's marketing activities highlight that its ZERO-named products have 

zero calories. The core marketing message of COCA-COLA ZERO has been "Real Coca-Cola 

Taste and Zero Calories" (see, e.g., Ex. RC66, 94 TTABVUE (" ... the brand's core message­

Coke Zero has 'Real Coke Taste and Zero Calories."'); Ex. RC127, Baker Disc. Tr. at 62:13-18, 
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65:16-23, 118:18-120:7, 126:2-127:8, 99 TTABVUE), and advertising for COCA-COLA ZERO 

and other ZERO-appended products consistently reinforces this message. (See, e.g., Ex. RC71, 

94 TTABVUE; Ex. RC127, Baker Disc. Tr. at 200:23-201:16,207:10-20,99 TTABVUE 

(television and radio ads); Ex. RC120, TCCC's Responses to RFA Nos. 7-8, 98 TTABVUE 23-

24 (admitting that advertisements for COCA-COLA ZERO and COKE ZERO state that the 

beverages have "zero calories" ); Exs. RC72-RC78, 94 TTABVUE (advertisements for 

POWERADE ZERO); Ex. RC120, TCCC's Response to RFA No.9, 98 TTABVUE 24-25 

(admitting that advertisements for SPRITE ZERO state that the beverage has "zero calories"); 

Ex. RC126, Gray Disc. Tr. at 60:16-19,99 TTABVUE  

 

Further, virtually every press release issued by TCCC concerning its ZERO-appended 

beverages identifies zero-calories as the primary beverage attribute. For example, in the first 

press release announcing the COCA-COLA ZERO product, a TCCC executive stated, '"Coca­

Cola Zero is exactly what young adults told us they wanted -real Coca-Cola taste, zero calories 

and a new brand they can call their own."' (Ex. RC56, 94 TTABVUE.) That statement was 

reinforced by a later press release, in which another representative stated, "'When we created 

Coca-Cola Zero, we put together the only things that matter-real Coca-Cola taste and zero 

calories."' (Ex. RC57, 94 TTABVUE.) The same message is repeated over and over again in 

subsequent press releases. (See, e.g., Exs. RC58, RC61, 94 TTABVUE; see also Exs. RC62-

RC69, 94 TTABVUE (additional press releases); Ex. RC120, TCCC's Responses to RFA Nos. 

16-17, 98 TTABVUE 26-27 (admitting that press releases for COCA-COLA ZERO and COKE 

ZERO state that such beverages have "zero calories").) Press releases for other ofTCCC's 
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ZERO-named products include similar statements. (See Exs. RC59-RC60, RC70, 94 

TTABVUE.) 

4. Consumers Understand That TCCC's ZERO Means Zero Calories 

Of course, TCCC doesn't need to advertise that its ZERO-appended products have zero 

calories, since consumers understand this based solely on the use of ZERO in the product name. 

TCCC acknowledges that the name COCA-COLA ZERO was selected based on 

consumer research showing that the name effectively and primarily communicated 

. (Ex. RC127, Baker Disc. Tr. at 80:18-81:13, 99 TTABVUE.) 

TCCC's own research, conducted before it launched COCA-COLA ZERO, reported, as far back 

as November 9, 2004, that   

 (Ex. RC95 at 

TCCC000241, 94 TTABVUE). A remarkable  of the 300 respondents who saw a bottle with 

the name COCA-COLA ZERO believed that the product  . 8 (Id. at 

TCCC000243-44, 94 TTABVUE).  of the respondents viewing a bottle with 

the name COCA-COLA ZERO and no other information  

  (ld. at 

TCCC000247, 94 TTABVUE). Thus, even before TCCC had launched or marketed COCA-

COLA ZERO (or any product including the term "zero" without the term "diet" in its name), 

consumers understood that . 

8 Respondents had the option to view the  in addition to the name COCA-COLA ZERO. 
Of the  of respondents who chose to click on the ,  responded that they believed the product 
would have . (Ex. RC95 at TC0000245, 94 TTABVUE.) Of the  of respondents who did not click 
on the ,  responded that they believed the product would have . (!d.) 
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C. Marketplace Use of ZERO 

That consumers understand that the ZERO in TCCC's ZERO-appended beverage names 

means zero calories and is not an indication of source is no surprise given the soft drink industry 

for years has extensively used the term and numeral zero for the same purpose as TCCC: to 

identify zero-calorie beverages. Such use comes in several different forms. 9 

1. ZERO in Beverage Nutritional Panels 

First, scores of soft drinks - dozens if not hundreds -use the numeral zero on required 

"Nutritional Facts" panels to designate that the beverage has zero calories per serving.10 

(Springate Trial Decl. ,-[ 31, 139 TTABVUE 17.) Such use is ubiquitous in the soft drink 

industry, as shown by examples across different product types sold by DPSG (Exs. RC28, RC44-

RC46, 130 TTABVUE 61-63, 163-81; see also Ex. TCCC 200, Springate Disc. Tr. at 56:11:20, 

56:25-57:3,57:13-21, 108 TTABVUE); sold byTCCC (Exs. RC31-RC32, RC47-RC52, 130 

TTABVUE 72-77, 182-233; Exs. RC81-RC84, RC88-RC89, RC91-RC92, 94 TTABVUE; see 

also Ex. RC120, TCCC's Responses to RFA Nos. 25, 28, 31,98 TTABVUE 28-31 (admitting 

that Nutrition Facts tables on Coca-Cola Zero, Coke Zero and Sprite Zero state that the beverages 

have zero calories per serving)); and sold by PepsiCo and many others (Exs. RC20-RC27, RC29-

RC30, RC33-RC43, RC55, 130 TTABVUE 13-60,64-71, 78-162; Ex. RC143, 101 TTABVUE 

81-92). 

9 In its prior decision, the Board found unpersuasive Royal Crown's evidence of third-party use of "zero" in 
nutritional panels and call-outs; evidence showing third-party use of ZERO in product names for products other than 
soft drinks, sports drinks, or energy drinks; and evidence of trademark applications and expired and cancelled 
registrations for marks containing the term ZERO. 171 TT ABVUE 16-18. Royal Crown addresses below why the 
Board must consider each type of evidence under the Federal Circuit Court' s opinion. (Section V.A.1.ii, infra.) 

10 Nutritional panels have been required on soft drinks sold in the United States for decades. (Springate Trial Decl. �~� 
31 & n.2, 139 TT ABVUE 14.) Any beverage that has fewer than five calories per serving is permitted to signify the 
number of calories on the nutritional panel as "0." (ld.; see also 21 C.F.R. 101.9 (c)(1) ("amounts less than 5 calories 
may be expressed as zero").) 
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2. ZERO in Beverage Packaging Call-Outs 

The term and numeral zero is also widely used in "call-outs" on product labels and 

packaging to indicate that a particular beverage product has zero calories. For example, Diet Rite 

Pure Zero has a call-out reading "0 calories." (Ex. RC44, 130 TTABVUE 163-75.) TCCC uses 

ZERO call-outs on several of its products, including "zero calorie cola" on 'coca-Cola Zero (Ex. 

RC47, 130 TTABVUE 182-84), "zero calorie sports drink" on Powerade Zero (Ex. RC51, 130 

TTABVUE 198-204; Ex. RC80, 94 TT ABVUE), "zero calorie" on Honest Zero (Exs. RC85-

RC87, 94 TT ABVUE), "zero calorie" on Honest Fizz (Ex. RC94, 94 TTABVUE), "sparkling 

zero calorie" on Fruitwater (Ex. RC93, 94 TTABVUE), "0 calories per serving" on Diet Coke 

(Ex. RC49, 130 TTABVUE 192-94), and "zero calories per serving" on Dasani Plus (Ex. RC48, 

130 TTABVUE 185-91). PepsiCo uses a call-out reading "0 cal" for Diet Pepsi (Exs. RC 24-

RC25, RC27, 130 TTABVUE 50-55, 58-60) and a call-out reading "zero calorie cola" for Pepsi 

Max (Ex. RC 36, 130 TTABVUE 95-101). 

Numerous other third-party beverage brands also utilize ZERO call-outs to identify their 

beverages as having zero calories. (See Exs. RC21-RC22, RC29, RC33-RC34, RC37-RC40, 

RC42-RC43, RC45, 130 TTABVUE 16-44, 64-68,78-91, 102-42, 146-62, 176-78; Exs. RC147, 

RC158, RC162, RC164-RC165, RC169, 101 TTABVUE 111-12, 173-74, 188-89, 194-98,217-

19; Exs. RC260 at RC0005371, RC262 at RC0005429-30, RC0005462, RC0005470, 102 

TTABVUE 408,468-69,501, 509; cf Ex. TCCC 200, Springate Disc. Tr. at 130:24-131:4, 

131:16-132:14, 108 TTABVUE.) 

3. ZERO Appended to Beverage Product Names 

Finally, ZERO is regularly appended to beverage product names to signify that a product 

has zero calories -not just by TCCC, but by numerous companies within the beverage industry. 
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Royal Crown submitted evidence of 32 zero-calorie soft drinks in the market with ZERO-

appended names that are not products of TCCC, as follows: II 

All Sport Zero Diet Crisp Zero Monster Energy Zero Ultra RoxZero 

Arnold Palmer Zero Diet Rite Pure Zero Pre Zero RunaZero 

Beast Zero Holistics Zero Pomberry Zero Sodastream Zero Cola 

Big Red Zero Ieee Zero Propel Zero Sqwincher Zero 

Blue Sky Zero Impulse Zero Red Bull Total Zero Victory Zero 

BuboaZero Jones·Whoopass-zero- Roaring-Lion-Zero Virgil 's Zero 

Cab all a Negro Zero Margarita Zero Rob's Really Good Zero Vita Rain Zero 

Clearly Zero Monster Energy Rockstar Pure Zero Zero Margarita Mix 
Absolutely Zero 

(Springate Decl. �~�~� 33-34, 139 TTABVUE 14-15; Exs. RC14, RC16, 140 TTABVUE 7-15, 18-

159; Ortiz Trial Decl. �~�~� 15, 23, 25, IV(l), IV(2), IV(3) & Exs. RC34, RC42, RC44, RC53-

RC55, 130 TTABVUE 8-11, 88-91, 146-53, 163-75, 234-50; Exs. RC129-RC132, RC134-

RC138, RC140-RC141, RC143-RC157, RC159-RC161, RC163, RC166-RC168, RC189, 101 

TTABVUE 15-32,38-67,70-78,81-172, 175-87, 190-93,199-216, 317-61; Exs. RC309-RC313, 

120 TTABVUE 6-53.) 

Among the products listed above are the following: 

• DIET RITE PURE ZERO has been discussed already. 

• ALL SPORT ZERO is another product that was distributed by DPSG. (Springate 

Trial Decl. �~� 33, 139 TTABVUE 14; Ex. RC15, 140 TTABVUE 16-17; Ex. RC130, 101 

TTABVUE 17-23.) 

•  

 

11 Although the packaging for BIG RED ZERO officially reads "BIG RED ZERO CALORIES," the company calls 
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 Not only does SGE use the IMPULSE 

ZERO mark, it owns an incontestable federal registration for the mark covering "[b ]everages, 

namely energy drinks and sports drinks" in International Class 32-U.S. Registration No. 

3,110,915, which matured into registration on July 4, 2006, from an application filed November 

15,2004. (Id. at 37:10-23 & Ex. RC105, 143 TTABVUE; see also Ex. RC259, 102 TTABVUE 

308-60.) 

• PROPEL ZERO is a zero-calorie, enhanced water sold by PepsiCo. (PepsiCo Tr. at 

15:15-16:5, 22:14-17 & Ex. RC112, 138 ITABVUE.)  

 

  

  

 

 

 

 

the product BIG RED ZERO, as does the public. (Exs. RC134, RC184, 101 TTABVUE 38-50, 298-302.) 
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• VIRGIL'S ZERO is a line of zero-calorie CSDs sold by Reed's, Inc. ("Reed's"). 

(Reed's Tr. at 11:17-20, 12:19-13:2, 16:25-17:3, 133 TTABVUE.)  

 

 

 

 

 

 

 

 

 

 

• ARNOLD PALMER ZERO is a combination of iced tea and lemonade with zero 

calories sold by Arizona Beverages USA, LLC ("Arizona"). (Bev. Mktg. Tr. at 4:18-5:2, 23:5-

19, 115 TTABVUE.)  
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The broad use across the beverage industry of ZERO as part of beverage names is not 

coincidence. Rather, the term is used because it quickly and clearly communicates a key product 

attribute of all of these goods, regardless of manufacturer, that many consumers take into account 

when choosing beverages: zero calories.12 (Springate Trial Decl. �~� 36, 139 TT ABVUE 16.) 

That ZERO does not function as a signifier of source is further demonstrated by the fact 

that there is no evidence that any consumers have ever been confused as a consequence of 

multiple companies offering ZERO-appended beverages. Moreover, TCCC has never instituted 

a lawsuit to stop use of any ZERO-appended beverage mark and has not even objected to a vast 

majority ofthe uses. (Ex. RC121, TCCC's Responses to RFA Nos. 68, 70, 101, 106-07, 112-13, 

124-25, 136-37,98 TTABVUE 42-44,62,65-68, 71-74; Ex. RC125, TCCC's Response to 

Interrogatory No. 11, 136 TTABVUE 7-10; SGE Tr. at 39:13-19, 143 TTABVUE; PepsiCo Tr. 

at 46:22-47:4, 138 TTABVUE; Reed's Tr. at 30:12-15, 133 TTABVUE; Bev. Mktg. Tr. at 49:5-

12 In fact, using generic terms in product names to conununicate the number of calories is not unique to ZERO. DPSG, 
for example, offered DR PEPPER TEN, 7-UP TEN, A&W TEN, CANADA DRY TEN, RC TEN and SUNKIST TEN, 
all ten-calorie versions of the namesake sodas. (Springate Trial Decl. �~� 37, 139 TTABVUE 16.) Similarly, prior to 
TCCC's launch ofVIT AMIN WATER ZERO, the zero-calorie version of the VITAMIN WATER product, TCCC sold 
VITAMIN WATER 10, a ten-calorie version. (!d.) In addition, many years ago PepsiCo introduced a PEPSI product 
variant called PEPSI ONE that had one calorie per serving. (!d.) 
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15, 115 TTABVUE.) In fact, far from objecting, TCCC distributes two ZERO-named products 

of one of its competitors! (Baker Tr. 219:10-220:2, 168 TTABVUE 217-18.) 

4. ZERO in Trademark Applications and Registrations 

In addition to the many third parties who have used a ZERO-appended beverage name, 

many more have applied to register ZERO-inclusive marks for various types of beverages, showing 

common acceptance of ZERO as an industry term to refer to zero calorie beverages. (See Exs. 

RC192-RC249, RC251-RC261, 102 TTABVUE 21-268, 273-440.) 13 These ZERO-and 0-

inclusive trademark applications and registrations fall into two primary categories: (i) marks in 

which the term or numeral zero modifies the word "calorie" (or a variation) (see Appx. B to Royal 

Crown's Initial Brief, 145 TTABVUE 95-97); and (ii) marks in which the term or numeral zero is 

not coupled with the word calorie (or a variation) (see Appx. C to Royal Crown's Initial Brief, 145 

TI ABVUE 98-1 00). 

5. Industry Recognition of ZERO as a Category 

The American Beverage Association ("ABA")- a trade organization that represents the 

beverages industry in the United States and that counts both DPSG and TCCC among its members. 

(Barnes Trial Decl. �~�~� 5-6, 131 TI ABVUE 6-7) -has recognized ZERO as a category of 

beverages. Specifically, in 2012, the ABA designed an advertisement promoting the choices that 

beverage companies offer consumers. A graphic developed by the ABA included ZERO as a 

category or type of beverages: 

13 For the convenience of the Board, the ZERO-inclusive marks that appear in exhibits RC192 to RC249 and RC251 
to RC261 are summarized according to the categories described in Appendices Band C to Royal Crown's Initial 
Trial Brief (145 TTABVUE 95-100.) 
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(Id. �~�~� 8-10 & Ex. RC18, 131 ITABVUE 7-8, 10-12.) 

D. Consumer and Media Use of ZERO 

Both consumers and the media have adopted "zero" as an alternative to "diet" to indicate a 

category of beverages with zero calories. 

Generic use of ZERO by consumers is exemplified on Internet message boards and answer 

sites. For example, on the WhatToExpect.com pregnancy and parenting website, a discussion 

board entitled "'Zero' Sodas" starts with the question, "Are Zero sodas (Coke Zero, Sprite Zero, 

Big Red Zero, etc.) still okay to drink?" (Ex. RC184, 101 ITABVUE 298-302.) Responsive posts 

include the following: "I would say cut the zeros out too"; "I think you'd be better off switching to 

caffeine free than zero. The zeros have artificial sweeteners .... ";and "Zero pops aren't good even 

if you aren't [trying to conceive]." (ld.). Message boards on other sites include the following: 

{F2846953.6} 

• "What kind of zero beverages are there to choose from besides coffee and diet 
sodas?" (Ex. RC173, 101 ITABVUE 242-49); 

• "I drink diet sodas, or zero sodas, when I wanna [sic] fool myself into thinking I'm 
havingsomesugar." (Ex.RC175, 101 ITABVUE257-61); 

• "Zero and diet are one in the same" under the topic "Zero sodas?" (Ex. RC 180, 101 
ITABVUE 279-83); 

• "And don't let those so called 'zero' sodas fool you either!" (Ex. RC172, 101 
ITABVUE 235-39); and 

• "How many diet/zero sodas in a day?" thread discussion. (Ex. RC 183, 1 01 
ITABVUE 293-97). 
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On the Internet answer site Answers.com, someone queried, "What is the difference 

between zero drinks and diet drinks?"; the response was "Zero means Zero calories. Diet means 

less calories." (Ex. RC176, 101 TIABVUE 265.) Similarly, on the "Yahoo! Answers" website, 

someone answered the question, "Are sugar free drinks just as bad for you?" with "Diet ('zero') 

sodas contain artificial sweeteners ..... " (Ex. RC178, 101 TIABVUE 271-75.) The Yahoo! 

Answers website also contains the question, "How come those ZERO sodas dont [sic] have any 

calories ... ?" One answer explains "Zero sodas ... is another word for 'diet' ," while another 

answer explains, "the zero soda dont [sic] have calories because they are made not to ... thats y 

[sic] they are called zero o-0." (Ex. RC182, 101 TIABVUE 290-292.) See also Ex. RC170, 101 

TIABVUE 220-22 (tweet consisting of"is it just me or do diet/'zero' sodas taste a little better 

when they're just a wee bit warm?") 

The press similarly uses ZERO to refer to the generic category of diet soft drinks. For 

example, on the "Physicians Regional Healthcare Systems" website, an article entitled "Healthy 

Start! Tips & Recipes" encourages people to "Try these lower calorie beverages," naming 

"Diet/Zero Sodas" on the top ofthe list. (Ex. RC171, 101 TIABVUE 224-34.) An article from 

the Dayton Daily News entitled, "Experts: Drinks Have Health Consequences," has a section called 

"Diet and Zero soda labels." (Ex. RC181, 101 TIABVUE 285-88.) An article in AdvertisingAge 

concerning PepsiCo's launch of PROPEL ZERO started off with the statement, "Propel is remaking 

itself as a Zero," a recognition of ZERO as a category of products. (Ex. RC179, 101 TIABVUE 

276-78.) Another article, entitled "Great Diet Drinks with Little to No Carbs" mentioned "Zero 

soda" in reference to both Coke and Pepsi (despite the fact that there is no product called PEPSI 

28 
{F2846953.6 } 



ZER0).14 (Ex. RC177, 101 TTABVUE 269.) On the website LiveWholeBeFree.com, an article 

entitled, "Week#2 Challenge-No Sodas!" references "'zero' sodas" as equivalent to diet sodas. 

(Ex. RC185, 101 TTABVUE 304-06.) An article entitled "Reviewing 'Zero' sodas" defined the 

category as "no carb, no sugar, no calories" sodas, rather than referencing TCCC as the sole 

purveyor. (Ex. RC174, 101 TTABVUE 251.) Another Internet article entitled, "What is 

sabotaging your weight loss?," states, "Even those zero sodas have an impact on nutrition." (Ex. 

RC186, 101 TTABVUE 309-11.) 

V.ARGUMENT 

A. ZERO Is Generic Because It Refers to a Key Aspect of at Least a 
Subgroup or Type of the Claimed Beverage Goods 

Under well-established precedent, "[t]he test for determining whether a term is generic 

involves a two-step inquiry: 'First, what is the genus of goods or services at issue? Second, is 

the term sought to be registered ... understood by the relevant public primarily to refer to that 

genus of goods or services?"' Royal Crown, 127 U.S.P.Q.2d at 1046 (quotingR Marvin Ginn 

Corp. v. Int'l Ass'n of Fire Chiefs, Inc., 228 U.S.P.Q. 528, 530 (Fed. Cir. 1986)). As the Federal 

Circuit opined in this case, "'[t]he test is not only whether the relevant public would itself use the 

term to describe the genus, but also whether the relevant public would understand the term to be 

generic. Any term that the relevant public understands to refer to the genus ... is generic."' !d. 

(quoting In re Cordua Rests., Inc., 118 U.S.P.Q.2d 1632, 1637 (Fed. Cir. 2016)). As the Federal 

Circuit further opined, '"a term is generic if the relevant public understands the term to refer to a 

part of the claimed genus of goods or services, even if the public does not understand the term to 

refer to the broad genus a whole."' !d. (emphasis added) (quoting Cordua Rests., 118 

14 Some consumers seem to use "Pepsi Zero" as the name for the Diet Pepsi product with a "0" call-out. (See Exs. 
RC187-RC188, 101 TTABVUE 312-16.) 
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U.S.P.Q.2d at 1638). Finally, as the Federal Circuit also advised, "'a term can be generic for a 

genus of goods or services if the relevant public ... understands the term to refer to a key aspect 

ofthat genus."' Id. (emphasis added) (quoting Cordua Rests., 118 U.S.P.Q.2d at 1637). 

The Board has determined that the relevant public here is "ordinary consumers who 

purchase and drink soft drinks ... or sports drinks," 171 TTABVUE 14; see also Royal Crown, 

127 U.S.P .Q.2d at 1046, and that the relevant genus is "the broad category of soft drinks (and 

sports ... drinks), which encompasses [notably] the narrower category of soft drinks (and sports . 

. . drinks) containing minimal or no calories." 171 TT ABVUE 13; see also Royal Crown, 127 

U.S.P.Q.2d at 1043. However, as the Federal Circuit cautioned, the analysis ofwhether ZERO is 

generic cannot be reconsidered only against this broad genus, but rather must be analyzed against 

the "subcategory of the claimed beverages encompassing the specialty beverage categories of 

drinks with few or no calories or few or no carbohydrates." Royal Crown, 127 U.S.P.Q.2d at 

1047. 

Thus, the question for the Board on remand with respect to genericness is whether Royal 

Crown has born its burden of showing that ordinary consumers who purchase and drink soft 

drinks understand the term ZERO "when used in combination with a designated beverage15 

name" 

refers to a key aspect of at least a sub-group or type of the claimed 
beverage goods. The Board must make this determination by 
considering the facts that the genus of goods for which TCCC 
seeks registration of its marks clearly encompasses zero calorie 
beverages as a sub-group, and that TCCC only proposed to use 
ZERO in combination with beverage marks that offer zero calorie 
versions thereof. 

15 "Because TCCC only seeks to use ZERO as part of combination marks, ... the Board may not divorce the public's 
perception of the term ZERO from its perception of that term as part of a beverage combination mark." Royal 
Crown, 127 U.S.P.Q.2d at 1047. 
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I d. 

Against this backdrop, the Board has asked the parties to address whether the term 

ZERO, when appended to a beverage mark, refers to a key aspect ... of at least a sub-group or 

type of the claimed beverage goods." (177 TTABVUE 3.) As shown by all the evidence of 

record, the answer is a resounding yes. 

1. Evidence Conclusively Shows That Ordinary Consumers Would Understand ZERO 
Appended to a Beverage Mark to Indicate Zero Calories 

As the Federal Circuit made clear, "'[e]vidence of the public's understanding of a term 

may be obtained from any competent source, such as purchaser testimony, consumer surveys, 

listings in dictionaries, trade journals, newspapers and other publications.'" Royal Crown, 127 

U.S.P.Q.2d at 1046 (emphasis added) (quoting In re Merrill Lynch, Pierce, Fenner, & Smith, 

Tnc., 4 U.S.P.Q.2d 1141, 1143 (Fed. Cir. 1987) (citing In re Northland Aluminum Prods., 227 

U.S.P.Q. 961, 963 (Fed. Cir. 1985)). The Federal Circuit also made clear that Royal Crown is 

"not required to provide direct evidence of consumer perception to support its genericness 

challenge to TCCC's marks, whether from a survey, dictionary, or otherwise." Royal Crown, 

127 U.S.P.Q.2d at 1048. 

Here, the record evidence includes TCCC's own pre-launch research showing that 

 

, and extensive use of ZERO throughout the beverage industry, by consumers, by 

a beverage trade organization and in publications in reference to beverages with zero calories. 

The Federal Circuit confirmed that all of this evidence is relevant to the issue of genericness. 

Royal Crown, 127 U.S.P.Q.2d at 1048-49. The evidence, all of which is obtained from 

competent sources, shows that consumers understand ZERO when used in combination with a 
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designated beverage name refers to a key aspect of these beverages, namely, zero (or minimal) 

calories. 

i. Market Research Shows Consumers View ZERO Appended 
to a Beverage Mark as Indicating Zero Calories 

The survey commissioned by TCCC before it launched COCA-COLA ZERO provides 

direct evidence of how consumers . That 

survey, insulated from TCCC's efforts to create de facto secondary meaning by inundating the 

marketplace with advertising, showed that  of respondents ascribed a meaning  

 (Ex. RC96 at TCCC000244, 94 

TT ABVUE.) These survey results,  

 (Ex. RC127, Baker Disc. Tr. at 80:18-

81:13, 99 TTABVUE), show not only that TCCC considers  to be a key aspect of 

certain beverage products, but that consumers do as well -  

. 

ii. Competitor Use Shows the Beverage Industry Uses 
ZERO to Indicate Zero Calories 

Use of a term by competitors is "strong evidence of how the public perceives the term," 

Classic Foods Int'l Corp. v. Kettle Foods, Inc., 468 F. Supp. 2d 1181, 1190 (C.D. Cal. 2007); 

'"show[ s] the sense in which ... a mark is used in ordinary parlance,"' Juice Generation, Inc. v. 

GS Enters. LLC, 115 U.S.P.Q.2d 1671, 1675 (Fed. Cir. 2015) (quoting 2 J. Thomas McCarthy, 

McCarthy on Trademarks and Unfair Competition § 11:90 (4th ed. 2013) (hereinafter 

"McCarthy")); and "show[s] the meaning of a mark in the same way that dictionaries are used." 

Tektronix, Inc. v. Daktronics, Inc., 189 U.S.P.Q. 693, 694-95 (C.C.P.A. 1976) (cited with 

approval in Juice Generation, 115 U.S.P.Q.2d at 1675). See also BellSouth Corp. v. 
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DataNational Corp., 35 U.S.P.Q.2d 1554, 1559 (Fed. Cir. 1995) (affirming Board's reliance on 

competitive use to find logo generic); In re 1800Mattress.com IP, LLC, 92 U.S.P.Q.2d 1682, 

1684 (Fed. Cir. 2009) (appropriate for Board to consider prevalence of the term "mattress.com" 

on competitors' websites as such uses "illuminate what services the relevant public would 

understand a website operating under the term 'mattress.com' to provide"); In re Reed Elsevier 

Props., 82 U.S.P.Q.2d 1378, 1381 (Fed. Cir. 2007) (approving the Board' s consideration of 

competitors' websites in analyzing whether LA WYER.COM is generic because such third-party 

sites "illuminate what services the relevant public would understand a website operating under 

Reed's mark to provide"). 

Here, the evidence is overwhelming that the term and numeral zero are used throughout 

the beverage industry in reference to a key aspect (zero calories) of a subcategory of the relevant 

genus (soft drinks having zero calories). 

a. Competitors Append ZERO to Beverage Marks to 
Indicate Zero Calories 

Royal Crown submitted evidence of 32 ZERO-appended beverage trademarks that have 

appeared in the marketplace by companies other than TCCC. (Section IV.C.3, supra). These 

uses show that the beverage industry considers and treats ZERO as a generic term indicating or 

referring to beverages with zero calories. See Schwan's IP, LLC v. Kraft Pizza Co., 79 

U.S.P.Q.2d 1790, 1793 (8th Cir. 2006) (presence of only four competitors in the frozen pizza 

market using "brick oven" meant that the phrase was generic); CG Roxane LLC v. Fiji Water 

Co., 569 F. Supp. 2d 1019, 1027-28 (N.D. Cal. 2008) (finding "bottled at the source" generic 

where evidence showed almost two dozen competitors using the phrase on their bottles, and 50 
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other competitors that use the phrase in advertising and marketing materials). The Federal 

Circuit called this evidence "substantial." Royal Crown, 127 U.S.P.Q.2d at 1044. 

Importantly, both the second (Pepsico) and third (DPSG) largest North American 

beverage companies use ZERO generically in soft drink names - PROPEL ZERO and DIET 

RITE PURE ZERO, respectively-  

 (PepsiCo Tr. at 23:9-11, 

48:20-49:5, 138 TTABVUE; Springate Trial Decl. �~�~� 13, 30, 33-34, 36, 139 TTABVUE 9, 13-

16), and not as a trademark designating source. Opinions ofDPSG and Pepsico, as leaders in the 

industry, are "particularly helpful ... in determining the genericness of a term." Classic Foods 

Int'l, 468 F. Supp. 2d at 1192 (citing 2 McCarthy§ 12:13). 

In its previous decision, the Board determined that these 32 non-TCCC uses of ZERO­

appended beverage marks do not demonstrate that ZERO is generic for two reasons, neither of 

which can find support in the Federal Circuit's opinion. First, the Board previously "omit[ted]" 

from consideration the marks ARNOLD PALMER ZERO, ICEE ZERO, MARGARITA ZERO 

and ZERO MARGARITA MIX on the basis that the marks are not used for "soft drinks, sports 

drinks, and energy drinks," 171 TTABVUE 16 n.16, and discounted if not disregarded PROPEL 

ZERO as also not within the relevant genus. 171 TTABVUE 17 n.18. Even assuming the Board 

was correct to place these beverages outside the relevant genus, that does not render the marks 

irrelevant to the analysis. At the very least, these marks show how the broader beverage industry 

uses ZERO as an appendage to beverage marks to indicate zero calories as a key aspect of those 

beverages that have zero calories. These marks are therefore relevant to the genericness inquiry 

because they demonstrate both how the industry regards the term and how consumers encounter 

the term. 
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The Board also previously concluded that the non-TCCC uses of ZERO-appended 

trademarks did not show that ZERO was generic because the uses "appear[] to be relatively 

minor in comparison to TCCC's, representing a small fraction ofTCCC's use of the term for its 

goods" and because "there is nothing to link the third-party uses to evidence that the public 

'primarily uses or understands the term [ZERO] to refer to the genus of goods or services,' that 

is, as the name of a category of sports [drinks] or soft drinks." 171 TTABVUE 17-18 (emphasis 

in original) (citation omitted). This criticism of the evidence cannot stand after the Federal 

Circuit's decision for multiple reasons. First, as mentioned above, the Federal Circuit found this 

evidence to be "substantial." Royal Crown, 127 U.S.P.Q.2d at 1044. Second, to the extent the 

Board discounted the non-TCCC uses as being a fraction ofTCCC's use, the Federal Circuit 

made clear that TCCC's sales and marketing evidence is irrelevant to the question of genericism. 

Id. at 1048 ("To the extent the Board relied on TCCC's sales and advertising figures as part of 

the genericness inquiry, it erred in doing so."). Third, to the extent the Board discounted the non­

TCCC uses as not being linked to direct evidence of consumers' understanding of ZERO, the 

Federal Circuit made clear that Royal Crown is not required to provide direct evidence of 

consumer perception, id., and the case law cited above explicitly recognizes that trade usage is 

indirect evidence of how the public perceives a term. Fourth, to the extent the Board discounted 

the non-TCCC uses as not showing use of ZERO as the name of category, the Federal Circuit 

made clear that use as a category name is not the limit of the genericness inquiry. Id. at 1046-4 7. 

All ofthe non-TCCC uses of ZERO-appended marks are used for the same purpose, to 

convey that the beverage at issue has no calories. Such use leads consumers to identify ZERO as 

generic, not as an indication of source. 
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b. Competitors Widely Use ZERO in Reference to a Key 
Aspect of Beverages With Zero Calories 

In addition to third parties appending ZERO to beverage names to indicate zero calories, 

multiple beverage companies use the term and numeral zero in nutritional panels and in 

packaging call-outs to identify zero calories as a key aspect of the beverages. (Sections IV.C.1 & 

IV.C.2, supra.) 

The Board previously concluded that evidence of ZERO use on nutritional panels and 

packaging call-outs merely "conveys information about the goods to consumers" and "do[es] not 

demonstrate use of ZERO to name a category of goods," and therefore does not thereby "render 

[the term "zero"] generic." 171 TTABVUE 16. This criticism is misplaced. Not only is it based 

on a misstatement of the law since, as the Federal Circuit made clear, a term can be generic even 

if it noes not "name" a category, Royal Crown, 127 U.S.P.Q.2d at 1046-47. but also the Federal 

Circuit expressly counted this type of evidence among that relevant to the issue of genericism. 

!d. The widespread and longstanding use of the term ZERO and its numerical counterpart 

throughout the beverage industry is competent evidence showing that ZERO is used to refer to a 

key aspect of certain beverages and further that such use has conditioned consumers to view 

ZERO as referring to the key attribute of the goods, namely zero calorie content. Conditioned 

thusly, those consumers who come across products with ZERO appended to a brand name as in 

TCCC's marks will view that term as referring to a key aspect of the soft drink- zero calories-

not as a designation of source, rendering the term generic. !d. 

c. Competitors' View of ZERO as Generic is Also Shown by 
a Plethora of Trademark Applications and Registrations 

In addition to the evidence of marketplace use of ZERO to refer to a key aspect of zero 

calorie beverages, the evidence also includes 69 third-party trademark registrations and 
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applications in the soft drink category from 46 different companies, all of which include ZERO 

as a portion of the mark. (Section IV.C.4, supra.) A significant number of these append ZERO 

to a beverage mark, including: 

Asahi Dry Zero Impulse Zero16 Klass Zero Skinny Water Zero 
(S.N. 79118667) (Reg. 3110915) (S.N. 77489223) (S.N. 77884507) 

Asahi Point-Zero Jarritos Zero Pomberry Zero17 Sonic Zero 
(S.N. 79097398) (S.N. 77603895) (S.N. 77336826) (S.N. 76300269) 

Asahi W -Zero Jcore Zero-Lite Red Bull Total Zero Sunfrut Zero 
(S.N. 79092226) (Reg. 4373176) (S.N. 85501159) (S.N. 76608876) 

Big Red Zero Jones Whoopass Zero Red Bull Zero Whoopass Zero 
(S.N. 85337625) (Reg. 4206840) (S.N. 85337625) (Reg. 4206841) 

Four Point Zero Jugular Zero River Zero Zoom Zero 
(Reg. 4308603) (S.N. 78842265) (S.N. 79000393) (S.N. 85734102) 

Havoc Zero 
(S.N. 77299029) 

A number ofthese applications and registrations have disclaimed "zero." (Exs. RC192-RC249, 

RC251-RC261, 102 TTABVUE 21-268, 273-440.) 

These 69 trademark applications and registrations, regardless of whether they are live, 

"show the sense in which [ZERO] is used in ordinary parlance. That is, third-party registrations are 

similar to dictionaries showing how language is generally employed ..... [They] prove that some 

segment of the composite marks which both contesting parties use has a normally understood and 

well-recognized ... meaning." 2 McCarthy§ 11 :90; see also Gen. Mills, Inc. v. Health Valley 

Foods, 24 U.S.P.Q.2d 1270, 1277 (T.T.A.B. 1992) (registrations show the sense in which a term "is 

employed in the marketplace"); Trademark Trial and Appeal Board Manual of Procedure § 

16 This mark is also one of the in-use ZERO-appended beverage marks. (SGE Tr. at 18:11-24,20:10-16, 143 
TTABVUE.) 

17 This mark is also one of the in-use ZERO-appended beverage marks. (Ex. RC 151, 101 TT ABVUE 128-31.) 
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704.03(b )(1 )(B) ("third-party registrations may be entitled to some weight to show the meaning 

of a mark, or a portion of a mark, in the same manner as a dictionary definition"). 

In its previous decision, the Board refused to consider anything but live registrations on 

the rationale that as pending applications are evidence of nothing more than "that they were 

filed," 18 and as cancelled and expired registrations do not evidence "presently existing rights in 

the mark shown, or that it was ever used," none are "probative evidence of the public's 

understanding ofthe significance of ZERO." 171 TTABVUE 18 n.l9. Royal Crown 

respectfully submits that the Board's prior decision on this evidence misconstrues the relevance 

of the evidence and is also contrary to the Federal Circuit Court's opinion. The Federal Circuit 

specifically opined that "third-party registrations and applications" are relevant to the issue of 

genericness. Royal Crown, 127 U.S.P.Q.2d at 1044 (emphasis added) ("TCCC has failed to offer 

a case citation, nor have we found one, indicating that such evidence is categorically insufficient 

to support a finding of genericness. ") 

Following the teachings of the Federal Circuit in Juice Generation v. GS Enterprises 

LLC, 115 U.S.P.Q.2d 1671 (Fed. Cir. 2015), the third-party registrations and applications 

submitted by Royal Crown are competent evidence to show how the trade considers and treats 

the term ZERO in relation to soft drinks. See id. at 1675 (explaining that trademark registrations 

'"show the sense in which ... a mark is used in ordinary parlance"' (quoting 2 McCarthy § 

11 :90)). This holds true regardless of whether the term ZERO is found in live trademark 

registrations, cancelled trademark registrations, expired trademark registrations, or pending 

18 Some of the applications have since become registered: Application Serial No. 85384208 for MARGARITA 
ZERO matured to Registration No. 5332282; Application Serial No. 85727413 for STEVIA ZERO CALORIE 
SODA & Design matured to Registration No. 4502510; and Application Serial No. 85727407 for STEVIA ZERO 
CALORIE SODA & Design matured to Registration No. 4522737. 
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trademark applications. In fact, the Federal Circuit has previously held that even if"there is no 

evidence of actual use" of marks shown in third-party registrations, such registrations "may be 

given some weight to show the meaning of a mark in the same way that dictionaries are used." 

Tektronix, 189 U.S.P.Q. at 694-95 (cited with approval in Juice Generation); see also Spraying 

Sys. Co. v. Delavan, Inc., 19 U.S.P.Q.2d 1121, 1125 (N.D. ill. 1991), aff'd, 24 U.S.P.Q.2d 1181 

(7th Cir. 1992) (when third-party registrations are used to establish the meaning of a term "it is 

unimportant ... that many of the registered trademarks were not in current use"). 

iii. Consumers and the Press Use ZERO Generically 

Internet evidence submitted by Royal Crown shows that consumers and the press view 

ZERO as similar to if not interchangeable with "diet" as a term to refer to a beverage that has 

zero calories. (Section IV.D, supra.) See In re La. Fish Fry Prods., Ltd., Ser. No. 77816809, 

2013 WL 3191197, at *5 (T.T.A.B. May 24. 2013) (relying, inter alia, on Internet evidence 

including blog posts to conclude that "fish fry" is generic). The Federal Circuit faulted the Board 

for discounting this as merely a "handful of public references" that paled in comparison to "the 

ubiquity ofTCCC's ZERO products." Royal Crown, 127 U.S.P.Q.2d at 1048. As the Federal 

Circuit directed, TCCC's evidence of secondary meaning cannot be considered in weighing the 

record evidence of genericness. !d. Thus, the Board must weigh these public references for their 

own worth, and not in comparison to TCCC's sales and advertising evidence. 

iv. TCCC Itself Uses ZERO Generically 

Finally, the record evidences that TCCC uses ZERO to refer to a key attribute of the 

product and not as an indication of source. 

TCCC regularly uses the term and numeral zero in connection with its zero-calorie 

beverages in the same way as the rest of the industry: in nutrition labels, in packaging call-outs, 
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and in product names to refer to the key aspect of the product. (Section IV.B.3, supra.) 

Moreover, virtually every advertisement for TCCC's ZERO-appended products reinforces that 

ZERO in the product name refers not to the source of the product but to zero-calorie as a key 

aspect ofthe product. (Section IV.B.3, supra.) Compare In re Dakota Natural Foods, Inc. , Ser. 

No. 78326818,2007 WL 2698291, at *2-3 (T.T.A.B. Aug. 28, 2007) (finding JUMBOZ generic 

for processed sunflower seeds where the applicant' s packaging called out the product's size with 

the text "When size matters!" and the applicant's website referenced the "jumbo" size ofthe 

company's sunflower seeds). TCCC's use of ZERO to refer to a key aspect of its products is 

powerful evidence ofthe generic nature of ZERO. See In re Gould Paper Corp., 5 U.S.P.Q.2d 

1110, 1112 (Fed. Cir. 1987) (a party's own use can "provide[] the most damaging evidence that 

its alleged mark is generic and would be perceived as a common name for its goods."); cf Reed 

Elsevier Props., 82 U.S.P.Q.2d at 1380 (finding LAWYERS.COM generic; "[L]ooking to Reed's 

website makes clear that an integral, if not paramount, aspect of 'information exchange about 

legal services' as Reed defines it[s services] concerns identifying and helping people to select 

lawyers"); In reCent. Sprinkler Co., 49 U.S.P.Q.2d 1194, 1199 (T.T.A.B. 1998)(in holding 

ATTIC generic for sprinklers, pointing out that applicant's marking materials indicate that 

"applicant's particular sprinklers are designed for use in attics"). 

Although the Board's previous decision reasoned that "[a]lthough such uses of ZERO and 

0 by TCCC certainly convey information about the nature of its products - including primarily 

that they contain zero ... calories-they do not name the genus of the goods," 171 TTABVUE 

25, Royal Crown respectfully submits that such reasoning is inconsistent with the Federal 

Circuit's opinion, which (i) specifically directed the Board to weigh these types of uses in 
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determining whether ZERO is generic, Royal Crown, 127 U.S.P.Q.2d at 1048, and (ii) made 

clear that ZERO did not have to name the genus ofthe goods in order to be generic, id. at 1047. 

v. A Beverage Trade Group Considers ZERO Generic 

The ABA - a trade organization representing the beverage industry - developed an 

advertisement in which ZERO was used to refer to a category of beverages. (Barnes Decl. �~�~� 8-

11 & Ex. RC 18, 131 TT ABVUE 7-8, 10-12.) The Board previously refused to consider this 

advertisement on the theory that Royal Crown's witness did not know whether the other 

companies represented in the advertisement, including TCCC, had approved the graphic, or 

whether the particular graphic shown in the record was actually disseminated in the marketplace. 

171 TTABVUE 7 & n.8. Royal Crown respectfully disagrees with the Board's characterization 

of the testimony and submits that the Board's reasoning appears to misunderstand the relevance 

of the evidence and is inconsistent with the Federal Circuit's decision. 

The graphic shown in the record and the corresponding testimony establish that the ABA 

placed ZERO in the advertisement to designate a category of beverages. That fact, regardless of 

whether TCCC approved the graphic, or whether consumers saw the advertisement, is relevant 

and admissible to show that the ABA trade group, of which both Royal Crown's parent and 

TCCC are members, views ZERO as designating a type of beverage. This opinion ofthe ABA is 

undeniably relevant in the determination of whether ZERO is generic for beverages. Cf Classic 

Foods Int'l, 468 F. Supp. 2d at 1192 (opinions of industry leaders are "particularly helpful ... in 

determining the genericness of a term" (citing 2 McCarthy § 12:13 (4th ed. 2006)). 

2. Nothing Offered by TCCC Refutes the Record Evidence of Genericism 

As part of the initial trial and on appeal, TCCC attempted to refute Royal Crown's 

evidence of genericness by questioning the relevance of that evidence and by asserting that its 
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evidence of alleged acquired distinctiveness -that is, its sales and advertising figures, and its 

secondary meaning survey evidence - rebuts Royal Crown's showing of genericness. Neither of 

these avenues are open to TCCC at this point. First, the Board already considered and rejected 

many ofTCCC's attacks on the relevance of Royal Crown's evidence, and to the extent the 

Board adopted some ofTCCC's criticisms, those criticism are inconsistent with the Federal 

Circuit's decision, as discussed above. Second, the Federal Circuit confirmed that TCCC's 

evidence of de facto secondary meaning is irrelevant to the question of genericness: '" [g]eneric 

terms cannot be rescued by proof of distinctiveness or secondary meaning no matter how 

voluminous the proffered evidence may be."' Royal Crown, 127 U.S.P.Q.2d at 1048 (alteration 

in original) (quoting Northland Aluminum, 227 U.S.P.Q. at 962). 

Therefore, Royal Crown's evidence of genericness stands unrebutted, and the Board 

should conclude on the record, reviewed in the context of the Federal Circuit's guiding opinion, 

that ZERO is generic and that TCCC must disclaim the term from its applications. 

B. If Not Generic, ZERO Is Highly Descriptive Without 
Sufficient Acquired Distinctiveness 

In remanding this proceeding, the Federal Circuit directed that "if [the Board] reaches the 

question of acquired distinctiveness, the Board must make an express finding regarding the 

degree ofthe mark's descriptiveness on the scale ranging from generic to merely descriptive, and 

it must explain how the assessment of the evidentiary record reflects that finding." Royal Crown, 

127 U.S.P.Q.2d at 1048. Accordingly, the Board requested the parties to briefthe following 

issues: (i) "the degree of descriptiveness of the term ZERO"; (ii) "how 'the evidentiary record 

reflects' the degree of descriptiveness"; and (iii) "how the evidence meets TCCC's 'precise 
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burden' to establish acquired distinctiveness." 177 TTABVUE 3 (quoting Royal Crown, 127 

U.S.P.Q.2d at 1048-49). 

1. ZERO Is Highly Descriptive, As Reflected in the Evidentiary Record 

In remanding this case, the Federal Circuit directed the Board to determine where ZERO 

lies on the sliding "scale ranging from generic to merely descriptive." Royal Crown, 127 

U.S.P.Q.2d at 1048. This determination is important because "[w]here a mark sits on a sliding 

scale of descriptiveness impacts the burden a proposed registrant must bear with respect to its 

claims of acquired distinctiveness." Id. at 1045. "[T]he applicant's burden of showing acquired 

distinctiveness increases with the level of descriptiveness; a more descriptive term requires more 

evidence of secondary meaning." In re Steelbuilding.com, 75 U.S.P.Q.2d 1420, 1424 (Fed. Cir. 

2005). 

Neither the Federal Circuit nor this Board seems to have set out a specific standard to use 

to differentiate between a "highly descriptive" descriptive mark, and a "merely descriptive" 

descriptive mark. Nonetheless, a review of case law suggests that the determination is made 

based on the nature of the term at issue, how closely aligned the term and the product is, and how 

much evidence there is of that alignment. See, e.g., Real Foods Pty Ltd. v. Frito-Lay N Am., 

Inc., 906 F.3d 965, 974-75, 128 U.S.P.Q.2d 1370 (Fed. Cir. 2018) (affirming Board's 

determination that CORN THINS and RICE THINS are both highly descriptiveness marks; 

"CORN" and "RICE" "describe the primary ingredient in Real Foods' respective goods" and "the 

term thins describes physical characteristics of the com and rice cakes"; "Real Foods' advertising 

materials use the word 'thin' to describe their products" and "[t]he record is replete with 

evidence of the term thins being used in marks for other, similar snack food products"); In re 

Manville, Ser. No. 78820051,2018 WL 4085616, at *6 (T.T.A.B. Aug. 31, 2009) 
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(FORMALDEHYDE-FREE highly descriptive "[i]n view ofthe nature ofthe term ... as well as 

the extensive descriptive use of that term by third parties"); Salt Creek, Inc. v. Hikari Sales USA, 

Inc., Opp. No. 91158777, 2007 WL 1022713, at *4 (T.T.A.B. Mar. 27, 2007) ("the commonly 

understood meanings of the words 'algae' and 'wafers,' combined with applicant's own 

description of its product as 'this algae wafer," make ALGAE WAFERS highly descriptive for 

"pet foods, namely fish foods"); Wet Dog Media, Inc. v. Rodale, Inc., Opp. No. 91193283, 2012 

WL 5493577, at *1, *5 (T.T.A.B. Oct. 18, 2012) (WOMEN'S RUNNING highly descriptive for 

"providing a web site featuring sporting information; [etc.]"; mark is "comprised oftwo common 

and recognizable words that, combined, will easily be understood by consumers in the context of 

applicant's services ... [as] merely describing that applicant's information services are geared 

toward 'women' and will focus on the sports and health activity of 'running.'"); In re My Virtual 

Model Inc., Ser. No. 763721314,2005 WL 1822537, *1, *3 (T.T.A.B. July 21, 2005) (VIRTUAL 

MODEL portion of MY VIRTUAL MODEL & Design mark highly descriptive for computer 

software that "permits the end user to create and store a customized three dimensional on-screen 

model, highly descriptive; "[T]he term 'virtual' means that someone at a computer is able to 

encounter things in a 'virtual' manner ... Users of applicant's website will readily understand 

that use of this application permits them to build a 'virtual model' to represent themselves."). 

Applying the teachings of previous cases here, in the event the Board continues to find 

that Royal Crown's proffered evidence is not sufficient to prove ZERO generic, the Board should 

find on the basis of that same evidence that the term is highly descriptive. 

The Board's decision in The Topps Company, Inc. v. Panini America, Inc., 113 

U.S.P.Q.2d 1808 (T.T.A.B. 2015) (not precedential) is particularly instructive here. In that case, 
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the Board considered whether LIMITED was descriptive for "sports trading cards."19 The 

evidence showed that the sports trading card business caters to collectors and hobbyists, that the 

value of a particular card is largely driven by its scarcity, and that manufacturers therefore 

frequently limit the number of cards released. !d. at 1814. The record also contained numerous 

press articles using "limited edition" in connection with sports trading cards, id. at 1815, and that 

third parties used LIMITED-inclusive terms as part ofthe name of sports card trading sets or as 

packaging call-out. !d. at 1819. Based on this evidence, the Board concluded that LIMITED was 

"at the very least, highly descriptive of sports trading cards," reasoning that 

!d. at 1818. 

The rarity of cards drives the sports trading card business. In the 
context of the sport trading card industry, the word "limited" 
immediately describes that certain cards are produced in "limited" 
quantities or in a "limited edition." ... No thought or imagination 
is required to immediately understand that sport trading cards sold 
under the designation LIMITED are just that, namely, sports 
trading cards produced or available in limited quantities. 

Virtually the same could be said in this case based on the evidence of record. A calorie 

count of zero (or close thereto) is at the core of the subcategory of no- or low-calorie beverages. 

The zero or low calorie count is what defines and drives the category. In the context of 

beverages, the word ZERO is used for its commonly understood meaning to convey immediately 

that the beverage has zero calories. No thought or imagination is required to immediately 

understand that beverages sold under the designation ZERO have zero calories. Therefore, if the 

Board does not find that ZERO is generic on its re-review of the record with the benefit of the 

Federal Circuit's opinion, the Board should find that the evidence supports the conclusion that 

ZERO is highly descriptive for the goods at issue. 

19 The opposer had not contended that LIMITED was generic for such goods. Topps, 113 U.S.P.Q.2d at 1810-11. 
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2. TCCC Has Not Met Its Precise Burden to Establish Acquired Distinctiveness 

To establish acquired distinctiveness, a trademark proponent "must show that, in the 

minds of the public, the primary significance of a product feature or term is to identify the source 

of the product rather than the product itself." Inwood Labs., Inc. v. Ives Labs., Inc., 456 U.S. 

844, 851 n.11 (1982). Thus, TCCC must prove that, in the minds of the relevant consumers, the 

primary significance of the term ZERO, as used in the Challenged Marks and applied to zero­

calorie beverages, is to identify a single source of the product, namely TCCC, rather than to 

identify the type of product, namely a zero-calorie soft drink. 

As noted above, the "amount and character" of evidence required to establish acquired 

distinctiveness depends "particularly on the nature of the alleged mark." Roux Labs., Inc. v. 

Clairol Inc., 166 U.S.P.Q. 34, 39 (C.C.P.A. 1970). "[A] more descriptive term requires more 

evidence of secondary meaning," so that an "applicant's burden of showing acquired 

distinctiveness increases with the level of descriptiveness." Steelbuilding.com, 75 U.S.P .Q.2d at 

1424; see also Yamaha Int'l Corp. v. Hoshino Gakki Co., 6 U.S.P.Q.2d 1001, 1008 (Fed. Cir. 

1988) ("The greater the degree of descriptiveness the term has, the heavier the burden to prove it 

has attained secondary meaning."). 

Since ZERO, if not generic, is highly descriptive, TCCC bears a very heavy burden to 

prove that the primary significance of the term in the minds of the relevant public is to identify 

TCCC as the source of the product and not to identify the zero-calorie nature of the products to 

which the term is applied. See Real Foods Pty, 906 F.3d at 979 (Board did not err in placing 

heavy burden of showing acquired distinctiveness on trademark proponent where proposed 

marks were highly descriptive); In re A2D Techs., Inc., Ser. No. 77806767, 2011 WL 5014017, 
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at *4 (T.T.A.B. Oct. 7, 2011) (where mark is highly descriptive, applicant bears heavy burden of 

showing acquired distinctiveness). TCCC cannot meet this heavy burden. 

i. ZERO Is So Highly Descriptive That No Amount of Acquired 
Distinctiveness Could Turn It Into a Trademark 

In at least one case, the Federal Circuit has held that a mark was so highly descriptive of 

the goods to which it was applied that it was incapable of acquiring the distinctiveness required 

for monopolization as a mark. In In re Boston Beer Co., 53 U.S.P.Q.2d 1056, 1058 (Fed. Cir. 

1999), the Federal Circuit affirmed a decision of the Board refusing to register the mark THE 

BEST BEER IN AMERICA for "beverages, namely ale and beer." The Federal Circuit 

concluded that 

[The proposed mark "The Best Beer In America"] is so highly 
laudatory and descriptive of the qualities of [the] product that the 
slogan does not and could not function as a trademark to 
distinguish Boston Beer's goods and serve as an indication of 
origin. The record shows that "The Best Beer In America" is a 
common phrase used descriptively by others before and 
concurrently with Boston Beer's use, and is nothing more than a 
claim of superiority. 

Id. at 1058-59; see also In rePaint Prods. Co., 8 U.S.P.Q.2d 1863, 1864, 1866 (T.T.A.B. 1988) 

(PAINT PRODUCTS CO. for "interior and exterior paints and coatings ... " so highly descriptive 

as to be incapable ofbecoming distinctive); In re Mortg. Bankers Ass 'n of Am., 226 U.S.P.Q. 

954,956 (T.T.A.B. 1985) (CERTIFIED MORTGAGE BANKER (with "MORTGAGE 

BANKER" disclaimed) for "educational services, namely providing qualifYing examinations, 

testing and grading in the field of real estate finance" so highly descriptive as to be incapable of 

becoming distinctive). 

While ZERO does not share the same laudatory meaning as the mark at issue in Boston 

Beer, the reasoning of that case should lead to the same conclusion here: that ZERO is so highly 
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descriptive of and so commonly used for zero-calorie beverages as to be incapable of 

distinguishing TCCC's products :from competitors' products and therefore incapable as serving 

as an indication of origin. 

ii. TCCC Cannot Show Acquired Distinctiveness Because 
Its Use of ZERO Is Not Exclusive 

Even if TCCC did not bear a heavy burden to show acquired distinctiveness in light of the 

highly descriptive nature of ZERO (but particularly because it does), TCCC is not able to show 

acquired distinctiveness because so many other companies also append ZERO to beverage names 

to indicate zero-calorie beverages. A key part of establishing acquired distinctiveness is showing 

"substantially exclusive and continuous use" of a mark in commerce. Levi Strauss & Co. v. 

Genesco, Inc., 222 U.S.P.Q. 939, 942 (Fed. Cir. 1984) (emphasis added). Thus, "[w]hen the 

record shows that purchasers are confronted with more than one (let alone numerous) 

independent users of a term ... an application for registration under Section 2(f) cannot be 

successful, for distinctiveness on which purchasers may rely is lacking under such 

circumstances." Id. at 940-41 (emphasis added); see also Apollo Med. Extrusion Techs., Inc. v. 

Med. Extrusion Techs., Inc., 123 U.S.P.Q.2d 1844, 1851-52 (T.T.A.B. 2017) (collecting cases). 

Royal Crown has introduced uncontroverted evidence of32 beverages with ZERO 

appended to their names from sources other than TCCC-including Royal Crown's own DIET 

RITE PURE ZERO product which has been sold nationwide for almost exactly the same amount 

oftime as COCA-COLA ZERO. There is no question, then, that TCCC's use of ZERO-

appended beverage marks has not been exclusive. In fact, TCCC was not even the first to market 

a zero-calorie beverage under a ZERO-appended beverage name-SGE pre-dates TCCC's use 

with its IMPULSE ZERO mark. (Section N.C.3, supra.) 
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In its previous opinion, the Board deemed evidence of third-party uses "inconsequential" 

and, while acknowledging that Royal Crown's own use of DIET RITE PURE was not 

inconsequential, nonetheless dismissed it because "there is no record evidence of the public's 

understanding of the significance ofthe mark DIET RITE PURE ZERO, or that ZERO in that 

mark primarily identifies the source of the product." 171 TTABVUE 30. 

Royal Crown respectfully submits that the Board's prior decision was contrary to the 

record, contrary to the law and inconsistent with the Federal Circuit Court's opinion which called 

the evidence "substantial." Royal Crown, 127 U.S.P.Q.2d at 1044. Whether any other product 

can match the sales success ofTCCC's products is not the standard. The Federal Circuit's 

decision in Juice Generation is instructive. In that case, in an effort to show that the opposer's 

mark was weak, the applicant introduced a number ofthird-party uses of marks containing the 

same operative terms claimed in opposer's mark. See Juice Generation, 115 U.S.P.Q.2d at 1673 

& n.1. The Board disregarded the third-party evidence "because there were no 'specifics 

regarding the extent of sales or promotional efforts surrounding the third-party marks and, thus, 

what impact, if any these uses have made in the minds of the purchasing public."' !d. at 167 4 

(citation omitted). The Federal Circuit reversed, finding that the Board had not "adequately 

account[ ed] for the apparent force" of the third-party use evidence. !d. The Federal Circuit 

concluded that although the '"specifics' as to the extent and impact of use of the third parties' 

marks may not have been proven," the circumstances of the case made the evidence "powerful on 

its face. The fact that a considerable number of third parties use similar marks was shown in 

uncontradicted testimony." !d. 

The same is true here. The fact that consumers have seen 32 beverages with ZERO­

appended marks that do not come from TCCC on its face weighs strongly against any claim that 
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ZERO designates TCCC exclusively. In fact, here the Federal Circuit has already ruled that this 

evidence is substantial, and the predecessor to the Federal Circuit previously has warned against 

discounting evidence of third parties simply because they do not sell as much product as the 

trademark proponent. See Roselux Chem. Co. v. Parsons Ammonia Co., 132 U.S.P.Q. 627,633-

34 (C.C.P.A. 1962). Thus, regardless ofwhether other companies' ZERO-appended beverages 

matched or even approached the sales success ofTCCC's products, consumers presented with so 

many ZERO-appended beverage names in the market would never be able to rely on the ZERO 

portion of the mark alone to differentiate source. See Topps, 113 U.S.P.Q.2d at 1820 (citing R.J. 

Reynolds Tobacco Co. v. Philip Morris, Inc., 210 U.S.P.Q. 34, 42 (T.T.A.B. 1981)). The 

evidence of 32 non-TCCC uses of ZERO-appended beverage marks is accordingly fatal to 

TCCC's claim of acquired distinctiveness. 

iii. The Federal Circuit Already Explained Why TCCC's 
"Association" Survey Is Not Probative of Acquired Distinctiveness 

Turning to TCCC's evidence, TCCC's only direct consumer perception evidence on 

acquired distinctiveness was the Simonson survey. Putting aside the multiple issues with the 

Simonson survey previously raised by Opposer (146, 155 TTABVUE), the Federal Circuit found 

the Board's reliance on the Simonson survey "troubling" for several reasons. 

The first was the survey's timing, as it was conducted more than five years before the 

close of discovery. Royal Crown, 127 U.S.P.Q.2d at 1049. While the Circuit acknowledged that 

the Board had given the survey '"somewhat diminish[ed]' weight for this reason," it questioned 

whether the survey should have been given any weight: "as it cannot disclose contemporary 

public perception, the probativeness of this survey, even merely to support other evidence is 

questionable." !d. (citation omitted). The reviewing Court noted that "[t]his is particularly true 
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in the face of Royal Crown's evidence of substantial and increased use of ZERO by third parties 

in connection with beverages in the intervening years." !d. 

The second concern raised by the Federal Circuit concerned the framing of the survey 

questions. The Court opined that 

ask[ing] consumers whether they 'associated' the term ZERO with 
the products of one or more companies . . . is not sufficient to 
demonstrate the public's perception of the term ZERO; association 
does not imply that a consumer would be confused by seeing a 
ZERO-branded product under a different label, nor does it address 
what meaning consumers attach to the term ZERO. 

!d. In light of this, the Court concluded that "[t]he Board's reliance on the survey evidence here 

at least seems inconsistent with any heightened level of inquiry." !d. The Federal Circuit also 

questioned the relevance of the survey results "for marks which consumers failed to mention in 

the survey" -that is, any mark other than COCA-COLA ZERO, COKE ZERO or SPRITE 

ZERO. !d. The Court reasoned that unless TCCC is relying on a "ZERO-bearing family of 

marks to establish distinctiveness" -which TCCC has conceded it is not - and unless the Board 

made a finding that TCCC demonstrated ownership of a family of marks - which the Board did 

not - "it is hard to see how the survey has probative value for marks which consumers failed to 

mention in the survey." !d. 

In light of the Federal Circuit's criticisms of the Simonson survey, it seems that no further 

discussion of the survey is necessary at this point. In light of the Federal Circuit's criticisms, the 

survey cannot be considered in determining whether TCCC has met its heavy burden of showing 

acquired distinctiveness. 
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iv. Because ZERO is Highly Descriptive, TCCC's Indirect 
Evidence of Acquired Distinctiveness Is Not Sufficient 

Other than the survey evidence, TCCC's evidence consisted solely of indirect evidence of 

acquired distinctiveness: sales and advertising figures, and a smattering of press articles. The 

Board has suggested that when a mark is highly descriptive, indirect evidence of acquired 

distinctiveness is not sufficient, and that only direct evidence showing that consumers actually 

recognize the mark as an indication of origin will suffice. See, e.g., Apollo Med. Extrusion 

Techs., 123 U.S.P.Q.2d at 1856; Manville, 2018 WL 4085616, at *8 ("high sales do not 

necessarily translate into recognition of highly descriptive wording ... as a mark"); see also In re 

Magnesita Refractories Co., 716 F. App'x 978, 984 (Fed. Cir. 2017) (since mark was highly 

descriptive, applicant "had an elevated burden to show acquired distinctiveness by more than 

sales data and five years of use"; affirming Board's decision that applicant had not shown 

sufficient evidence of acquired distinctiveness without evidence "showing how the public 

perceives the term, or how the term is otherwise source-identifying"). 

Even ifTCCC's sales and marketing figures and the media articles are considered 

probative of acquired distinctiveness, such evidence falls short of proving distinctiveness for a 

mark as highly descriptive as ZERO. Notwithstanding that TCCC's sales and advertising figures 

are impressive (at least for COCA-COLA ZERO), the figures relate to TCCC's marks as a 

whole, not to the term ZERO specifically. The Federal Circuit has warned against approving 

claims of partial acquired distinctiveness when the evidence pertains to use of a composite mark 

and not to the specific portion in which acquired distinctiveness is claimed. See In re La. Fish 

Fry Prods., Ltd., 116 U.S.P.Q.2d 1262, 1268 (Fed. Cir. 2015); see also In re Mogen David Wine 

Corp., 152 U.S.P.Q. 593, 594-95 (C.C.P.A. 1967) (since advertising depicting bottle design 
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proposed for registration always featured word mark MOGEN DAVID, advertising failed to 

prove acquired distinctiveness in design itself); Apollo Med. Extrusion Techs., 123 U.S.P.Q.2d at 

1852; In re Franklin Cnty. Historical Soc'y, 104 U.S.P.Q.2d 1085, 1093 (T.T.A.B. 2012). 

Critically, there is no evidence that TCCC used or advertised ZERO in such a way that 

consumers would recognize it as an independent, source-identifying feature and no evidence that 

the sales and advertising figures would support acquired distinctiveness in the term ZERO apart 

from the marks as a whole. In fact, TCCC's packaging and marketing consistently emphasized 

the descriptive if not generic nature of the term. Therefore, none ofTCCC's sales and marketing 

evidence is probative of secondary meaning in the term. See La. Fish Fry Prods., 116 

U.S.P.Q.2d at 1268; Manville, 2018 WL 4085616, at *8 (advertising efforts not probative of 

acquired distinctiveness where advertising was not "directed to the promotion of [the term], in 

particular, as a mark"); see also E. R. Squibb & Sons, Inc. v. Cooper Labs., Inc., 214 U.S.P.Q. 

441,447 (S.D.N.Y. 1982) ("Given ... Squibb's consistently descriptive use of'angle' in its 

advertising copy, there would be no apparent reason for a consumer to assume that every brush 

bearing the word 'angle' is marketed by, sponsored by, or associated with Squibb." (internal 

quotation marks and citation omitted)); In re Michael A. Boggess, MD, PLLC, Ser. No. 

86902982, 2018 WL 1756605, at *6 (T.T.A.B. Mar. 28, 2018) (addition ofhighly descriptive 

term "as suffix to Applicant's mark ... would not be viewed as a source indicator"). 

VI. CONCLUSION 

When considered in the light ofthe Federal Circuit's opinion in this case, the evidence of 

record in this case leads to the inescapable conclusion that ZERO is generic. The evidence 

shows that Royal Crown, TCCC, their competitors, a beverage industry trade group, consumers 

and the press all use ZERO to refer to a key aspect - zero calories - of at least a subgroup of the 
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relevant genus of goods, and that ZERO is understood among relevant consumers as referring to 

this key aspect of the goods. Therefore, for all the reasons stated herein, Royal Crown 

respectfully requests that the Board hold ZERO, as part of the Challenged Marks, to be generic, 

and refuse registration of the Challenged Marks to TCCC without disclaimer of the term. If the 

Board determines that ZERO is not generic, then Royal Crown respectfully requests the Board 

alternatively to hold ZERO highly descriptive without sufficient acquired distinctiveness, and 

likewise refuse registration of the Challenged Marks to TCCC without disclaimer of the term. 

Dated: New York, New York 
December 17,2018 
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