UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

Mailed: February 10, 2011
Opposition No. 91185360
Repellex USA Inc.

V.
Amarjeet S. Grewal

M. Catherine Faint,
Interlocutory Attorney:

On November 8, 2010 applicant appears to have filed a
copy of a confidential settlement agreement with the Board.’
Also attached was a copy of a consent judgment in the United
States District Court for the Western District of Michigan.
On November 26, 2010 applicant filed a “motion to dismiss
opposition claims in accordance to the settlement agreement.”?

Opposer has contested the motion and cross-moves for judgment

' The Board has marked this as confidential. Applicant's

communication does not indicate proper proof of service of a copy
of same on counsel for opposer as required by Trademark Rule
2.119. 1In order to expedite this matter, a copy of said
communication is forwarded herewith to opposer.

’ The motion was also captioned as a “Motion to Dismiss
Opposition in Accordance with FRCP 56.” Although the motion
references the copy of the settlement agreement previously filed
by applicant, and opposer has attached a copy of the District
Court judgment to its response, the Board will not treat the
motion as one for summary judgment. Cf. Institut National Des
Appellations d'Origine v. Brown-Forman Corp., 47 USPQ2d 1875,
1876 n.1 (TTAB 1998) (motion to dismiss treated as one for
summary judgment) .
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in its favor and also filed a copy of the district court
consent judgment.

A review of these documents shows that on April 6, 2010,
the civil action which was the basis for suspension of this
proceeding was dismissed following entry of a consent
judgment .

The consent judgment, which the parties have filed with
the Board, provides for assignment of the REPELLEX.COM mark
(the subject of opposed application Serial No. 77364657) to
opposer, and withdrawal by opposer of the opposition against
applicant's NATURA mark (the subject of opposed application
Serial No. 77348544).

Accordingly, proceedings herein are suspended for THIRTY
DAYS from the mailing date of this order pending assignment of
the REPELLEX.COM mark from applicant to opposer. The Board
strongly recommends recordation of the assignment with the
USPTO Assignment Branch, which will ensure that the
registration issues in the correct name. However, recordation
is not required, and the parties may file an executed copy of
the assignment, with opposer's withdrawal of the opposition to
the NATURA mark, at which time the Board will issue an order
dismissing this opposition and allowing the two applications
to go forward.

If applicant fails to assign the REPELLEX.COM

application, the Board will issue an order to show cause why,
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since the consent judgment provides that applicant is forever
barred from using the REPELLEX.COM mark, judgment should not
be entered for opposer and the application abandoned.

The Board may then resume proceedings with respect to the
NATURA mark.>

Proceedings herein are suspended pending the parties'
response to this order.

If opposer files an action with the district court
seeking enforcement of the consent judgment, the Board should

be informed promptly.

* % %

® Opposer has stipulated to dismissal of this opposition only
with respect to the NATURA application Serial No. 77348544. The
Board stays the dismissal of the opposition with respect to the
NATURA application pending the parties’ response to this order.



