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Staying abreast of labor laws keeps business owners in the

boardroom and out of the courtroom.
By Jonathan Yarnold

October 2003
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7 ou own a business. You are doing everything you

can to comply with Wage and Hour laws and all
that labor law entails. Yet, somehow in the back of
your head the incessant pounding never ceases to
go away. The great majority of business owners,
upon their introduction to the not-so-fun world of employment
law, commonly share this familiar pain.

“It’s an absolute headache for companies,” says Michelle
Miller of the Miller Law Group in Larkspur. “For the most part,
businesses and their owners are honest and want to do the right
thing by their employees. However, when someone loses a job,
emotions tend to fly, and the former employee begins to feel that
he or she has been treated unfairly. They go to an attomey or a
state agency thinking that they’ll get something back.”

This, in tumn, largely amplifies the headache. “Attorneys who
specialize in wrongful termination will sit down with a person
after they've been fired and ask them a series of questions which
begin to build a case,” explains Miller, who has been through the
process many times over. “The lawyer will ask, ‘Did you regularly
get lunch?” and ‘Did you always get your breaks?’ and from this,
they can file against the employer based upon these very basic
answers.”

At this point, is it worth fighting over in court?

Miller tells it like it is regarding wrongful termination
litigation. “The inherent outlay to battles such as these is
astronomical. It’s oftentimes easier for a company to simply
settle, pay and move on than to rack up an ample
amount of billable hours to their law firm in the
interest of what is right,” she states. In spite of this,
what should a company do to combat or at least
minimize these types of problems?

Barbara de Oddone of the Santa Rosa law firm
Dillingham and Murphy offers practicality.
“Companies must take the time necessary to prepare
themselves in order to prevent the problems.
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Unfortunately, there is generally a lack of resources within the
company structure to stay on top of these specific issues. There
is a great deal of fraud, especially involving Workers’
Compensation, and for business owners to stay on top of
matters, they need to be proactive and intelligent about their
dealings.”

The cost of Workers” Compensation has soared in recent
years. There are fewer carriers now due to the economy, and
costs have risen significantly. De Oddone suggests that in order
to deal with the laws as best as possible, companies need to pay
attention to risk management.

“Workers” Compensation is dreadfully expensive to
employers,” de Oddone states. “Fraud is prevalent, and many
businesses don’t have the resources to prosecute. All companies
are required to have Workers’ Compensation, but there is
absolutely no way for them to control the costs of it.”

What then can business owners do?

“I would suggest that someone within the company manage
Wage and Hour and Workers’ Compensation issues. Whether it is
someone from Human Resources or someone who is hired
specifically to deal with the laws of employment, this is
something that must be dealt with or it could really damage a
business fiscally,” says de Oddone. “By monitoring how well or
poorly an employee performs can help employers and their cases.
It’s extremely difficult to find good employees, and it’s hard to
keep them. This is one issue. However, to hire someone and
discover that they are not working out and lawfully discharge
them is a tricky situation. Preparation can ease the stickiness.”

Toni Griffin, an attorney with O’Brien, Watters & Davis in
Santa Rosa, along with firm partner John O’Brien, echoes many of
these same words.

“I know you've probably heard the same things over and over,
but issues such as Wage and Hour compliance are incredibly
important for employers to be aware of,” says Griffin. She has
spent many years before joining O'Brien, Watters & Davis dealing
with the recurring problems inherent to businesses as an in-
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house counsel for the
wine industry.

“Meal periods, breaks
and the correct
application of the
' overtime rule can truly
hurt a business if not followed clearly and concisely,” she says.
“It all comes down to keeping impeccable records of when an
employee takes a proper break. It sounds simple, yet many
businesses are not as diligent as perhaps they should be on a
daily basis. Oftentimes, in the case of employee retaliation, it is
too late when a former disgruntled employee retains an attorney
and files a suit against the company. In order to combat this,
employers need to be proactive.”

Proactive translates to a vastly increased knowledge base with
regard to some fundamental areas of state and federal
employment law, such as the reinstitution of California’s eight-
hour versus 40-hour overtime law. Currently, overtime must be
paid after an eight-hour work day has been completed, which is
much more expensive for businesses than paying overtime after a
40-hour work week was completed.

The old law allowed businesses to schedule employees around

incremental costs, with staggered shifts that
granted the same or greater productivity for
a lesser cost of wages.

“Not only is the overtime law here in
California employee-benefiting, but it has
also become very expensive for existing and
new businesses, so much so that it has
caused businesses to move out of the state.
In addition, new businesses seeking to
move operations into the state view this as a major downside in
relocating, and they quickly realize that they simply cannot afford
to pay out what the law requires of them. This fact alone scares
them away from putting down stakes within the state lines.
Economically, it is just not viable nor worth it to them,” states
Griffin.

Employers should assign a supervisor to be in charge of all
breaks, even if it means shutting down a specific area of
operation for the required amount of time necessary to legally
comply. Griffin maps it out in the following manner:

“The law states that if a business fails to give a break, they are
still required to pay that amount to the employee. Therefore,
someone in a management or supervisory role must have a
system in place to monitor all breaks,” she says. “For example,
time clocks are very effective because they allow the employer to
monitor in and out times precisely. However, they are most
effective when an employee punches out, brings the card to a
supervisor and the supervisor initials the card. The same
procedure happens when the employee returns from a break.
This way, everything is straightforward,” relays Gritfin.

“This is much more reliable than asking the employee to keep
his or her own personal time records,” states John O’Brien. “This
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your business when your
bank’s minding it too?

“We need a banker who's available when we need them, not
when it's convenient for the bank. Bank of Petaluma has been
just that kind of bank for us; available, courteous and has the

knowledge to help our business grow. What more can we askfor?”

Teejay Lowe, his father Robert Gong-Lowe, and the entire

Gong family have built G&G Supermarkets by being in touch
" with their customers’ needs, just as Bank of Petaluma has

helped them by meeting their needs quickly and efficiently.

4
Petaluma
BANKQF PETALUMA Point Reyes Station
MEMBER OF THE GREATER BAY BANCORP FAMILY Valley Ford

Isn’t it casier to mind

Teejay Lowe
Director of Community Relations,
G&G Supermarkets

Call us today to find out what
we can do for you!

707.765.2227.

www.BankofPetaluma.com
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