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GROSSMAN & COTTER

          IN THE UNITED STATES PATENT AND TRADEMARK

     OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

  MITCHELL MILLER, A
  PROFESSIONAL CORPORATION, a
  California Professional
  Corporation dba MILLER LAW
  GROUP, P.C.,

                 Opposer,

                -vs-               Opposition No. 91184841

  MILCHELE BALLARD MILLER, an
  individual, dba MILLER LAW
  GROUP,

                 Applicant.
  _______________________________/

            DEPOSITION OF MICHELE BALLARD MILLER

                  Monday, November 22, 2010

                  Volume I, Pages 1 to 152

  (Pages 47 to 152 marked "Highly Confidential, Attorneys'

              Eyes Only" and bound separately.)

  Reported by:  DENISE L. MURATA, CSR #6097
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 1                     A P P E A R A N C E S

 2

 3   FOR THE APPLICANT:

 4            HIARING + SMITH, LLP

 5            BY:  VIJAY K. TOKE, ESQ.

 6            101 Lucas Valley Road, Suite 300

 7            San Rafael, California 94903

 8            (415)457-2040     (415)457-2822 Fax

 9            vijay@hiaringsmith.com

10

11

12

13   FOR THE OPPOSER:

14            MILLER LAW GROUP, P.C.

15            BY:  MARGARITA CALPOTURA, ESQ.

16            260 Sheridan Avenue, Suite 208

17            Palo Alto, California 94306-2009

18            (650)566-2154     (650)566-2298 Fax

19            mcalpotura@millerlg.com

20

21

22   ALSO PRESENT:

23            MITCHELL MILLER

24

25
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 1            MR. TOKE:  The document speaks for itself.

 2            THE WITNESS:  Looks like the original Articles

 3   of Incorporation that was filed in August of 1998.

 4   BY MS. CALPOTURA

 5        Q.  For Miller Law Group, is that correct?

 6        A.  For Miller Law Group, correct.

 7        Q.  And why did you pick the name Miller Law Group?

 8        A.  Well, because at the time there were two of us,

 9   and I knew we were going to grow.  We checked not only

10   locally but in the State Bar for names, and there was no

11   Miller Law Group, and that was it.

12        Q.  Okay.  Did you pick Miller because it was your

13   last name?

14        A.  Yes.

15        Q.  And would you say law group refers to the one

16   other attorney and the possibility for other attorneys

17   joining your firm?

18            MR. TOKE:  Objection, calls for speculation.

19   She just --

20            THE WITNESS:  I mean, it was my vision of what

21   the firm would be, that it would be a large group of

22   attorneys practicing together.

23   BY MS. CALPOTURA

24        Q.  Okay.  And law group, was that chosen because

25   you provide legal services?
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 1        A.  Well, that's why I added "law" in it, so I

 2   wouldn't -- yes, that's why it has "law" in it, yes.

 3        Q.  So you would say it describes what services

 4   your firm was providing?

 5        A.  No, it describes a law firm of more than, I

 6   guess, one person, but I don't think it describes what

 7   exactly we are.  Like the types of services, is that

 8   what you're asking?

 9        Q.  Yes.

10        A.  Okay.

11        Q.  So you said that your vision was to expand the

12   firm.  Have you expanded since?

13        A.  Oh, yes.

14        Q.  And how many attorneys are there currently?

15        A.  I want to say 22.

16        Q.  And was this a steady growth or -- throughout

17   the years, or is this more of a -- within the last few

18   years it's grown to 22?

19        A.  It's been a steady growth.

20        Q.  And what goods and services does Miller Law

21   Group provide?

22        A.  We're a law firm.  We provide legal services.

23        Q.  What type of legal services?

24        A.  We represent companies in employment law

25   presently.
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 1   use the phrase "law group"?

 2            MR. TOKE:  Again, objection.  Calls for

 3   speculation, calls for an expert opinion.  You can ask a

 4   question about what she thought about this, fine, but --

 5            MS. CALPOTURA:  I'm asking what she thinks.

 6            MR. TOKE:  About other people's rights.

 7            MS. CALPOTURA:  The phrase "law group."  I

 8   mean, she did file this application.

 9            MR. TOKE:  That's true.

10            THE WITNESS:  I think it's pretty self

11   explanatory.  "No claim is made to the exclusive right

12   to use LAW GROUP apart from the mark as shown."  And

13   that would have been Miller Law Group, which is what we

14   were.

15            The application was filed on behalf of not

16   trying to stop other people from adding, I guess, the

17   tag line "law group" to something else.  That's my

18   understanding.

19   BY MS. CALPOTURA

20        Q.  Do you think other people should be able to use

21   "law group"?

22            MR. TOKE:  Again, calls for speculation.

23   BY MS. CALPOTURA

24        Q.  You can answer.

25            MR. TOKE:  You can ask fact questions, but, I
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 1   mean, what -- that has nothing do with this proceeding.

 2            MS. CALPOTURA:  It's relevant to this

 3   application.

 4            THE WITNESS:  If you wanted to set up Calpotura

 5   Law Group, I probably would not object to that.

 6   BY MS. CALPOTURA

 7        Q.  Thank you.

 8        A.  I hope I pronounced your last name correctly.

 9        Q.  Very few people do.

10            Would you say that this mark, the Miller Law

11   Group name, does it identify a law practice?

12        A.  To the extent it says law group, I think most

13   people would understand it being a law practice.

14        Q.  Okay.  And would you say that it does describe

15   or -- that it does describe the services that you offer?

16            MR. TOKE:  Again, I'm going to object that it

17   requires an expert opinion on trademark law.

18            But to the extent that you can answer the

19   question in a general sense.

20            THE WITNESS:  It does state that Miller Law

21   Group provides legal services.

22   BY MS. CALPOTURA

23        Q.  Okay.  And would you say -- if just the average

24   consumer were to hear "Miller Law Group," do you think

25   that it would notify them as to the type of services you
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 1   that they own the name?  I don't think that they're one

 2   and the same.  But, I -- like I said, I could be wrong.

 3   BY MS. CALPOTURA

 4        Q.  I'm just asking who the registrant is.

 5        A.  According to this document, the registrant

 6   is -- we're registering for Miller Law Group, the domain

 7   name www@millerlawgroup.com.

 8        Q.  Okay.  Ms. Miller, have you ever filed a

 9   fictitious name statement or a dba?

10        A.  Not that I'm aware of.

11        Q.  Okay.  So would you say that you personally are

12   the owner of the name Miller Law Group, or do you think

13   it belongs to the entity Miller Law Group?

14        A.  I own the name Miller Law Group.  It is

15   licensed to my firm to use.

16        Q.  So, Ms. Miller, why did you file this trademark

17   application?

18        A.  Actually I didn't really particularly want to

19   at the time if we could have worked something out.  But

20   since we represent -- when we set up Miller Law Group,

21   we looked throughout California to see if anyone else

22   was using Miller Law Group.  Nobody was.  If somebody

23   had been, we would not have been Miller Law Group.

24            We -- since we represent companies throughout

25   California, we intended to expand our offices or our
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 1        Q.  So would you be concerned about confusion with

 2   a firm in Maine that provides maritime law services

 3   using the name Miller Law Group?

 4        A.  Not really.

 5        Q.  Again, this application, if it goes through,

 6   would give you a presumption of ownership nationwide.

 7        A.  I'm sure if there were a firm in Maine that

 8   contacted me and said, "Do you have a problem," I would

 9   say no.

10        Q.  It's not your intention then to preclude

11   anybody in the United States from using Miller Law

12   Group?

13            MR. TOKE:  Again, this has nothing -- this is

14   totally irrelevant for this proceeding.  How exactly

15   does Ms. Miller's state of mind with regard to other

16   people in the United States with a similar name matter

17   for this proceeding?

18            What we've got here is we've got someone who is

19   a senior user of the Miller Law Group name, and the

20   registration provides certain rights.  And whether or

21   not she was concerned about someone using the mark in

22   Maine or Texas or anywhere else is irrelevant for our

23   proceeding, in which the opposer is a party that's in

24   the same geographical area using the identical name.

25            MS. CALPOTURA:  It's not limited to just



GROSSMAN & COTTER

MICHELE BALLARD MILLER

45

 1   Mr. Miller being precluded from using the name.  It's a

 2   nationwide registration.  I think it's completely

 3   relevant.

 4            MR. TOKE:  I understand it's a nationwide

 5   registration, that is true.  But whether -- Ms. Miller

 6   has already testified that her concern is -- was

 7   confusion with anyone in this area.  Yes, she would

 8   have --

 9            MS. CALPOTURA:  I don't think she said in this

10   area.  I think she said people can -- she was concerned

11   about confusion.

12            MR. TOKE:  Sure.  But she said that she

13   practiced in the Silicon Valley since 1998.  Actually

14   before that probably, but under Miller Law Group since

15   1998, so -- and she was concerned about confusion.

16            Now whether she was -- her state of mind with

17   regard to other people practicing under Miller Law Group

18   in other states is not relevant to this particular

19   proceeding.  The rights conferred by registration are

20   what they are, and if Ms. Miller -- and that's all

21   that's relevant to this proceeding.

22            MS. CALPOTURA:  What was the -- what was the

23   last question that was asked?

24            (Record read.)

25            THE WITNESS:  It would depend on the
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 1   circumstances.

 2   BY MS. CALPOTURA

 3        Q.  I think we've been going for about an hour.  Do

 4   you guys want to take a break?

 5        A.  Nope.

 6        Q.  All right.  Now --

 7            THE WITNESS:  Are you tracking time on the

 8   record?

 9            (Discussion off the record.)

10            (Whereupon, pages 47 to 151 were marked "Highly

11   Confidential" and bound separately.)
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 1                    CERTIFICATE OF REPORTER

 2             I, Denise L. Murata, duly authorized to

 3   administer oaths pursuant to Section 2093(b) of the

 4   California Code of Civil Procedure, do hereby certify:

 5   That the witness in the foregoing deposition was

 6   administered an oath to testify to the whole truth in

 7   the within-entitled cause; that said deposition was

 8   taken at the time and place therein cited; that the

 9   testimony of the said witness was reported by me and was

10   thereafter transcribed under my direction into

11   typewriting; that the foregoing is a complete and

12   accurate record of said testimony; and that the witness

13   was given an opportunity to read and correct said

14   deposition and to subscribe the same.

15            Should the signature of the witness not be

16   affixed to the deposition, the witness shall not have

17   availed himself/herself of the opportunity to sign or

18   the signature has been waived.

19            I further certify that I am not of counsel nor

20   attorney for any of the parties in the foregoing

21   deposition and caption named nor in any way interested

22   in the outcome of the cause named in said caption.

23   DATED: December 7, 2010

24

25                              ____________________________




