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In re Application Serial No. 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published Official Gazette on: May 6, 2008

Nick Heimlich (CA State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone:  (650) 566-2290
Facsimile: (650) 566-2298

Email: pheimlich@millerlg.com

Attorney for Opposer,
MITCHELL MILLER, A PROFESSIONAL CORPORATION,
a California Corporation, dba MILLER LAW GROUP, P.C.

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MITCHELL MILLER, A OPPOSITION NO. 91184341
PROFESSIONAL CORPORATION, a
California Professional Corporation, dba

MILLER LAW GROUP, P.C,, POINTS AND AUTHORITIES IN
OPPOSITION TO APPLICANT’S
Opposer, MOTION TO STRIKE, FOR A MORE
DEFINITE STATEMENT, AND FOR
v. JUDGMENT ON THE PLEADINGS

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,

Applicant.

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

Opposer, Mitchell Miller, a Professional Corporation, (“Miller”) respectfully

submits this Points and Authorities in Opposition to Applicant’s Motion to Strike, Motion

for More Definite Statement, and Motion for Judgment on the Pleadings (“Motion to

Strike”). All Paragraph references in this brief are to Opposer’s Opposition pleading.
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L Summary of Argument

Applicant bears the burden on its motion to strike, dismiss, and for judgment on the
pleadings. Applicant has failed to meet that burden. Applicant’s motion selectively quotes
the law and mischaracterizes the Opposition in an attempt to influence the Board.
Opposer’s claims are recognized causes of action to challenge the registration of a mark,
fall within the jurisdiction of the Board and are well supported by legal authority. (See
heading 2D). Applicant should not be allowed to strike evidence of its fraud because this
evidence puts Applicant on notice of Opposer’s claims and does not prejudice Applicant.
(See heading 1E). Applicant also misstates the opposition by claiming certain paragraphs
are merely legal arguments and should be stricken. However, Applicant’s position is not
supported by the law, and these paragraphs are factual in nature and put Applicant on
notice of Opposer’s claims. (See heading 3).

Opposer adequately pleads Count IV (trade name) to allege that the mark is merely a
trade name and therefore not a registrable service mark. Further, Opposer has the burden
to disprove that its corporate name functions as a service mark rather than a trade name.
(See heading 4). Applicant’s motion for judgment on the pleadings is procedurally
premature as they have not filed an answer and it is too early to seek judgment on the
pleadings. Moreover, Applicant’s motion for judgment on the pleadings should be denied
because there are disputed material facts. Specifically, Opposer contests the service mark
Application upon which Applicant relies for its motion for judgment on the pleadings.
(See heading 5) Applicant failed to meet the standard for a motion for a more definite
statement and Opposer pleads proper grounds for its Opposition. (See heading 2D, p. 7,

and heading 6). Thus, all of Applicant’s motion should be denied.
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I1. Argument
1. Applicant misstates the Opposition and fails to meet its burden on a
motion to strike based on an alleged lack of TTAB jurisdiction.

Opposer’s claims fall within the jurisdiction of the Board, as Opposer seeks to restrict
the right of Applicant to register its mark. Opposer’s claims are valid reasons to oppose
registration of the mark and are cleaﬂy supported by legal authority. The legal authority
for the Opposition causes of action are as follows: Count [ is provided for by /5 US.C. §
1051, 1052 of the Lanham Act, and TBMP § 309.03(c)(2; Count Il is provided for by 15
U.S.C. § 1052; Count III is provided for by 15 U.S.C. § 1052(¢) and TBMP $309.03(c)(2);
Count IV is provided for by 15 USC § 1052(d), 15 USC § 1053, and TMEP § 1202.01;
Count V is provided for by 15 U.8.C. § 1051; Count VI is provided for by 15 US.C. §
1051(a)(3)(D), and Hana Fin., Inc. v. Hana Bank, 500 F. Supp. 2d 1228, 1234 (C.D. Cal.
2007); Count VII is provided for by 15 U.S.C. § 1051, Count VIII is provided for by 15

US.C. § 1052(d), and TBMP § 309.03(c)(1).

Applicant attempts to claim that the TTAB cannot determine causes of action for right
to use, unfair competition, ot restriction on competition. (Mot. p. 3, item II) (Applicant
provides no line numbers in their motion). However, Applicant’s point of law is irrelevant
as the Opposition does not seek to assert these causes of action.

A. Opposer’s claims fall within the jurisdiction of the Board, and Opposer
does not claim a right to use cause of action.

Whether the TTAB has jurisdiction to determine right to use is moot. The Opposer
does not claim a “right to use” as a cause of action. Opposer’s references to right to use are
merely offered to show Opposer’s standing to contest registration of Applicant’s mark.
Opposer, by asserting a real interest in the application shows its standing to challenge the
application. Therefore, these “right to use” paragraphs are only allegations of standing

under 75 USC § 1063. Opposer shows its real interest in the application by the use of a

3
BRIEF IN OPPOSITION TO APPLICANT’S MOTION TO STRIKE, et al.




V=T - R B« . N - VS S S

MO RO OR RNORNR R e e e e e e e e e
OO\IO\W-QWNHO\DW\]O\M#WN'—‘O

similar mark/Name and claiming rights in a similar mark/Name. Applicant’s comments
regarding right to use should be disregarded as irrelevant as they misconstrue the
Opposition.

B. Opposer does not claim unfair competition and thus Opposer’s claims
fall within the jurisdiction of the Board.

Opposer does not claim unfair competition, as Applicant states in its Motion. Nor
do the words “unfair competition” even appear anywhere in the Opposition. Applicant’s
comments regarding unfair competition are unfounded.

C. Opposer does not claim a cause of action for restriction on competition,
and thus Opposer’s claims fall within the jurisdiction of the Board.

Opposer does not seek a cause of action based on restrictions on competition. The
words “restriction on competition” do not even appear anywhere in the Opposition.
Applicant’s comments regarding restrictions on competition are unfounded.

D. Opposer has the right to use incorporation paragraphs, and Applicant’s
Motion to Strike incorporation paragraphs should be denied.

Applicant seeks to strike paragraphs that incorporate by reference prior paragraphs,
“incorporation paragraphs.” Opposer has the right to use incorporation paragraphs per
FRCP 8(a)(2) and Proyecto San Pablo v INS (1999, CA9 Ariz) 189 F3d 1130, 1142, 99
CDOS 7299, 99. Further, even if the board granted Applicant’s motion as to specific
paragraphs, the incorporation paragraphs would not reincorporate any stricken paragraphs.
Accordingly, the board should disregard Applicant’s attempts to strike paragraphs that
incorporate prior paragraphs. Applicant’s argument to strike incorporation paragraphs is
repeated multiple times in Applicant’s Motion to Strike, and Opposer’s response is the
same. Opposer will call its response the (“Incorporation Paragraph Argument”) and will

simply refer to this Argument rather than repeating the argument in its entirety.
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E. Opposer provides evidence of third party users to show fraud in the
application by Applicant not to assert third party rights.

Applicant claims that Opposer asserts third party rights or claims, and that paragraphs
regarding third party usage of similar marks should be stricken. Applicant is mistaken.
Opposer does not assert third party rights. Instead, Opposer, states usage of similar marks
to show that Applicant committed fraud in the application process, see Counts V-VIL The
Applicant represented that they had exclusive use by signing the Application. However,
Applicant’s exclusive use is put into question by examples of third party prior use of
similar marks. Applicant signed a declaration, under oath that it had exclusive use of the
mark, and thus, these other uses of similar marks are indicia and/or evidence that Applicant

may have been untruthful in its Service Mark Application,

Opposer further offers the third party usage to show that the mark is merely a surname
(Oppo Count I) because the surname “Miller” is extremely common. How common a
surname is helps to support that the mark functions more as a surname than as a service
mark. The surname significance supports Opposer’s claim that Applicant’s service mark is

not a registrable mark.

Opposer also offers the third party usage in support of its claim that the mark is generic
(Count IT) and merely descriptive (Count III). Examples of how common the words “law
group” and similar marks to “Miller Law Group™ goes to show that the mark is generic or
merely descriptive and thus is not a registrable service mark.

With respect to the incorporation paragraphs that Applicant seeks to strike, Opposer

reiterates its Incorporation Paragraph Argument (see this brief, p. 4).
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2. Applicant fails to meet its burden to strike Opposer’s evidence of Fraud
in the Application and other claims based on evidence of prior users of similar marks.

A, Legal Standard

Applicant, as the moving party, bears the burden under FRCP 12(f) motion to strike.
Berke v Presstek, Inc. (1998, DC NH) 188 FRD 179. (See Applicant’s Motion to Strike p.
4, item IIT). Motions to strike allegedly redundant, immaterial, impertinent, or scandalous

matter are not favored. Morgan v Duro Paper Bag Mfg. Co. (1957, DC Ind) 22 FRD 508.
B. Opposer’s injury.

Applicant states that Opposer should state why “it would be damaged by the
registration of the opposed mark.” (Mot. p. 4). Opposer clearly states in its Opposition
that Opposer is damaged because Opposer would not be allowed to use the surname of its
partner, which damages its ability to market its law firm and services, see Opposition

10-12. Thus, Opposer has stated why registration of the mark would damage Opposer.

C. Opposer’s lists of Users of Similar Marks should not be stricken
because Applicant has shown no prejudice by the presence of these lists.

Applicant seeks to strike “evidentiary matetials” as not proper for pleading and as
immaterial, or impertinent. Mot. p. 4-5. Applicant is mistaken because evidentiary
material need not be stricken, and these lists or facts are relevant to the Opposition.
Exhibits do not need to be stricken, see TBMP § 506.03. Further, the exhibits support that
the mark is not registrable because it is merely a surname (Oppo Count I), is generic (Oppo
Count II), merely descriptive (Count IIT). Ona FRCP 12(f) motion to strike, movant must
demonstrate that no evidence in support of allegations would be admissible, that allegations
have no bearing on issues in case, and that to permit allegations to stand would result in

prejudice to movant. Berke v Presstek, Inc. (1998, DC NH) 188 FRD 179. (underline
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added) Applicant has not stated what, in any way it would be prejudiced by these
allegations. Applicant has not shown that it would suffer any prejudice based on these

allegedly “evidentiary materials.”
D. Opposer’s grounds for opposition are well supported by legal authority.

Applicant repeatedly incorrectly states that Opposer does not use “proper grounds to
oppose registration.” (Mot. p. 5, middle of page). This is incorrect. Opposer’s grounds for

Opposition are well supported by law, as follows.

Count I is provided for by 15 U.S.C. § 1051, 1052 of the Lanham Act, and

TBMP § 309.03(c)(2).
e Count II is provided for by 15 U.S.C. § 1052.
e Count III is provided for by 15 U.S.C. § 1052(¢) and TBMP § 309.03(c)}2).

e Count IV is provided for by 15 USC § 1052(d), 15 USC § 1053, and TMEP $

1202.01.
¢ Count V is provided for by 15 U.S.C. § 1051.

e Count VI is provided for by 15 US.C. § 1051(a)(3)(D), and Hana Fin., Inc. v.

Hana Bank, 500 F. Supp. 2d 1228, 1234 (C.D. Cal. 2007).
e Count VII is provided for by 15 US.C. § 1051.
e Count VIII is provided for by 15 U.S.C. § 1052(d), and TBMP § 309.03(c)(1).

Opposer’s response to this argument will be referred to as the “Proper Grounds

Argument.”
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E. Opposer’s lists of users of Similar Marks or the “Miller” surname goes
to fraud in the application, the surname significance of mark, generic nature of the
mark, and the merely descriptive nature of the mark.

i. Fraud in the Application (Count VI)

Applicant seeks to strike Paragraphs 6-7, 44-46 of “evidentiary materials” as
immaterial. However, Applicant is mistaken because these Paragraphs are relevant to
Opposer’s fraud cause of action (Count VI). To prove fraud in the application, Opposer
must show four elements 1) usage of similar marks, 2) other users had superior rights, 3)
applicant knew about other users and thought there was a likelihood of confusion between
the marks, or applicant had no reason basis for believing otherwise, and 4) applicant
intended to procure a registration by failing to disclose the facts above. See Hana Fin., Inc.
v. Hana Bank, 500 F. Supp. 2d 1228, 1234 (C.D. Cal. 2007). (“Hana™)

The Paragraphs (6, 7, 44) show similar marks to Applicant’s mark, which is the first
element for fraud per Hana, Id, at 1234. Paragraph 45 alleges that other users of the marks
had superior rights, which goes to fraud in the application and specifically meets the
second element for fraud per Hana, Id. at 1234. Paragraph 46 alleges the third element of
fraud per Hana, Id. at 1234, that applicant knew of the other users and believed there was a
likelihood of confusion or had no reasonable basis for believing otherwise. Therefore,

these Paragraphs are relevant and should not be stricken.

ii. Fraud in the Application (Count V)
With respect to Paragraph 8, this supports Opposer’s claim that Applicant, an
individual, was not the owner of the mark on the Application filing date. This shows fraud
in the application (Oppo Count V), per 15 US.C. § 1051. The evidence also indicates that

the owner of the mark is Miller Law Group, P.C. (a corporation) and not Applicant, an

8
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individual. Accordingly, since Applicant was not the owner of the mark on the application
filing date, then the application is void ab initio per 15 U.S.C. § 105].
iii. Opposer’s Standing

Certain paragraphs that Applicant posits are immaterial help show Opposer’s
standing, such as Paragraph 10.

iv. Surname Significance of Mark (Oppe Count I)

Applicant recites as immaterial Paragraph 16, which is not immaterial and is
relevant to support Opposet’s claims of surname significance of the mark, see Opposition
Count I Paragraph 16 shows how common the surname “Miller” is in the United States,
which goes to the surname significance. “Miller” is part of the mark and is also the
surname of the Applicant and thus surname significance is a relevant issue to determining
whether the mark should register.

Applicant seeks to strike Paragraphs 17-19 because they are immaterial. Applicant
is mistaken. These Paragraphs serve to further support Opposer’s claim that the mark
should be denied registration because the mark is primarily merely a surname (Count D.
The mark, “Miller Law Group” consists of the words “law group” in addition to the
surname “Miller.” To determine whether a mark is primarily merely a surname, the entire
mark must be analyzed to see if the non-surname portions detract from the surname
significance of the mark. In general, generic matter does not detract from the surname
significance of a mark. Thus, Opposer submits information in Paragraphs 17-19 showing
that “law group” is generic or merely descriptive and does not detract from the surname

significance of the mark.

9
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Paragraphs 6, and 7 are also relevant to support Opposer’s cause of action in Count
(surname significance of mark) because these Paragraphs show how common the surname

“Miller” is in the United States.
v. Generic and Merely Descriptive (Oppo Counts II, III)

Applicant seeks to strike Paragraphs 6 and 7 as immaterial. However, Applicant is
wrong as Paragraphs 6 and 7 show how common corporate names such as “Miller Law
Group” are and thus show the generic (Oppo Count II) and/or merely descriptive (Oppo
Count III) nature of Applicant’s mark.

Applicant seeks to strike Paragraph 26 because it is immaterial. Paragraph 26 is
material and relevant because it shows that the mark should be denied registration because
it is generic, per Count II of the Opposition. The Paragraph provides factual allegations
that Applicant cannot show that its mark functions to uniquely identify the source of

Applicant’s services, rather than simply stating the services offered.

Applicant moves to strike Paragraph 30 because it is immaterial. Applicant is
mistaken because Paragraph 30 supports Opposer’s cause of action that the mark should be
denied registration because it is merely descriptive. Opposer challenges that the mark
should register, because the mark is merely descriptive (Count 1II), which is grounds for
denial of registration. Opposition Paragraph 30 contains allegations of the descriptive

nature of the mark and is therefore relevant to Opposer’s third cause of action.
vi. Motion to Strike Not Proper as used by Applicant

Further, Applicant is trying to use a motion to strike improperly. If the board grants
Applicant’s motion to strike then significant portions of the Opposition would be dismissed,

which is contrary to the law. A motion to strike is designed to be used in a surgical fashion

10
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to remove only irrelevant and prejudicial material. A motion to strike is neither authorized
nor a proper way to procure dismissal of all or part of complaint. Egan v Pan American
World Airways, Inc. (1974, DC Fla) 62 FRD 710. Thus, Applicant’s motion to strike

should be denied.

vii.  Incorporation Paragraphs.
With respect to the incorporation paragraphs that Applicant seeks to strike, Opposer
reiterates its Incorporation Paragraph Argument (see this brief, p. 4).

3. Applicant misstates factual allegations as legal statements and
Applicant fails to meet its burden on its motion to strike.

Applicant seeks to strike Paragraphs 24-25, 32-34 as improper because they are
“statements of the law” according to Applicant. As previously discussed, Applicant, as the
moving party, bears the burden on a FRCP 12(f) motion to strike. Berke v Presstek, Inc.
(1998, DC NH) 188 FRD 179. (Applicant’s motion to strike is under item III, and starts on
p. 5, last paragraph). The paragraphs cited by Applicant are factual statements, not
statements of law. The paragraphs put Applicant on notice of Opposer’s claims and factual
contentions. Paragraphs 25, 32, and 33 have the words, “Applicant” which shows they are
statements of fact with respect to Applicant, not statements of law. Paragraph 25 specifies
the services for which Applicant seeks registration of the mark, which is a relevant
allegation that shows Applicant and Opposer have similar services and supports Opposer’s
standing. Paragraph 32 puts Applicant on notice that Opposer claims that Applicant’s mark
is merely a trade name and on that basis is not entitled to be registered as a mark.
Paragraph 33 makes a factual allegation of how Applicant uses the Alleged Mark, which is
relevant to show trade name usage of the mark. Further, Paragraph 33 has allegations of

fact which meet the legal definition of a trade name under /5 USC § 1127. Paragraph 24
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states that generic marks are not registrable, which puts Applicant on notice of Opposer’s
claim. Paragraph 34 states facts regarding Opposer’s name of its business, which is not a
statement of law.

With respect to the incorporation paragraphs that Applicant seeks to strike, Opposer
reiterates its Incorporation Paragraph Argument (see this brief, p. 4).

4. Applicant misstates the law, by claiming that Opposer must prove its
case in its Opposition.

A. Opposer adequately pled its trade name cause of action adequate under
federal notice pleading requirements.

Applicant claims that Count IV is wholly conclusory and should be dismissed.
However, under the federal notice pleading requirements the ancient distinction between
pleading "facts" and "conclusions" is no longer significant; the question is simply whether
there is short and plain statement of the claim. Oil, Chemical & Atomic Workers
International Union v Delta Refining Co. (1960, CA6 Tenn) 277 F2d 694, 45 BNA LRRM
2999, 39 CCH LC P 66346, 3 FR Serv 2d 71.

Accordingly, Applicant’s claim that Count IV is whoily conclusory is irrelevant
because Applicant is not required to plead facts, but merely to put Applicant on notice of
Opposer’s claims. In Count IV, Paragraph 32 and 34 put Applicant on notice that Opposer
claims that Applicant’s mark is merely a trade name and is not a registrable service mark.
Paragraph 33 alleges facts meeting the definition of a trade name under 15 USC § 1127.
Opposer’s factual allegations go the very heart of the issue of whether Applicant’s
corporate name functions more as a trade name or if Applicant’s Alleged Mark can
function as a service mark. Thus, Opposer pleads all elements to assert that Applicant’s

Alleged Mark is merely a trade name and cannot be a Service Mark entitled to registration.
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Thus, Applicant’s request to strike Count I'V should be denied as a mischaracterization of
the Opposition and because it is contrary to federal notice pleading requirements.

B. Alleged marks that are merely trade names are not registrable.
Applicant misstates the law.

Applicant misstates the law by saying that “it is well established that trade names
are registrable.” TMEP § 1202.01, In re Walker Process Equipment, Inc., 43 C.C.P.A. 913,
917 (C.C.P.A. 1956). (Applicant’s motion to dismiss per FRCP 12(b)(6) is on p. 6, item
IV). However, Applicant’s statement of the law is contrary to /5 USC 1052(d), 15 USC
1053, and TMEP § 1202.01, which state that names that are merely trade names are not
registrable as marks.

C. Applicant, not Opposer, has the burden to overcome the presumption

that Applicant’s corporate name is merely a trade name.

Applicant incorrectly states that Opposer must prove its case in its pleading and
“state, if it can, in what respect Applicant’s mark is not used as s service mark.” Applicant
has no basis to claim that Opposer must prove its Opposition with facts at the pleading
stage. Further, even in the case that Applicant cites, it states that “The initial presumption
is that a corporate name is a trade name rather than a trademark.” In re Walker Process
Equipment, Inc., 43 C.CP.A. 913, 917 (C.C.P.A. 1956). In this case, Miller Law Group, is
a corporate name, and thus there is a presumption that it is a trade name, rather than a

trademark. Thus, Applicant, not Opposer, must show that her mark is not a trade name.

It would also be unjust, and contrary to the law, to impose a factual burden or proof
on Opposer at the pleading stage. Clearly, Opposer is not privy to all of Applicant’s uses
of the mark, as that would lie wholly within Applicant’s knowledge. Additionally, the law

states that no order for more definite statement should be entered when facts sought lie
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wholly within knowledge of moving parties. Taylor v Orton (1954, CA7 1ll) 216 F2d 62.
Thus, the board should deny the motion to dismiss.
5. Applicant’s Motion for Judgment on the Pleadings is procedurally

premature as Applicant has not filed an answer, and factually premature because
there are disputed material facts.

Applicant’s motion for judgment on the pleadings as to likelihood of confusion is
procedurally premature because Applicant hasn’t even filed a pleading or answer. (See
Applicant’s Motion for Judgment on the Pleadings, is on p. 7, item V). Where no answer
had been filed to a complaint, motion for judgment on pleadings was improper as such.
Season-All Industries, Inc. v Turkiye Sise Ve Cam Fabrikalari, A. S. (1970, CA3 Pa) 425
F2d 34, 14 FR Serv 2d 153. Accordingly, Applicant’s motion is procedurally premature

and must be denied.

Further, Applicant attempts to seek motion for judgment on the pleadings, but the
Party moving for judgment on pleadings under Fed. R. Civ. P. 12(c) must demonstrate that
there are no disputed material facts and that judgment should be entered as matter of law;
judgment may only be entered where no set of facts could be adduced to support plaintiff's
claim for relief. United States Fid. & Guar. Co. v Tierney Assocs. (2002, MD Pa) 21 3F
Supp 2d 468. “ For purposes of the motion, all well-pleaded factual allegations of the
nonmoving party are assumed to be true and the inferences drawn therefrom are to be
viewed in a light most favorable to the nonmoving party.” Barold Drilling Fluids, Inc. v.
Sun Drilling Products, 24 USPQ2d 1048 (TTAB 1992). Applicant should not be granted
judgment on the pleadings as to the likelihood of confusion because there are disputed

material facts.
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Applicant, in its motion for judgment on the pleadings relies upon its Service Mark
Application. However, Opposer contests the Application. Opposer contests the
Application based on Fraud in the Application (Opposition Count VI, VII), and that the
Application is void (Opposition Count V). Therefore, there are disputed material facts.

For further detail, please see the table below.

Applicant’s “undisputed” Opposition Allegations disputing Applicant’s facts
material facts

1. Inits application to 1. Opposer alleges Applicant did not use its mark on the
register, Applicant states claimed dates of use in the Application, see § 38.

under penalty of perjury 2. Opposer alleged two counts of fraud in the

that she first used her Application (Count VI, VII), see 1Y 41-53.
mark in commerce in 3. Opposer alleged Service Mark Application is void
August 31, 1998. because Applicant was not the owner of the mark on

the filing date, Count V, see { 35-40.

2. Applicant’s service mark | 1. Opposer challenged the Application because it alleged
application record. two counts of fraud in the Service Mark Application
(Count V, VI, and VII), see ] 41-53.
2. Opposer alleged Service Mark Application is void
because Applicant was not the owner of the mark on

the filing date, Count V, see  35-40.

Thus, Applicant’s motion for judgment on the pleadings should be denied as failing to
meet the procedural requirement of being after the pleadings are closed and denied because

there are disputed material facts.
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6. Applicant failed to meet the standard to request dismissal of the
Opposition by FRCP 12(E), and TBMP § 505.

Applicant is essentially making a motion for a more definite statement by stating
that if Applicant will not clarify its pleadings the Opposition should be dismissed. Motions
for more definite statement are viewed with disfavor, and are rarely granted. Cellars v
Pacific Coast Packaging, Inc. (1999, ND Cal) 189 FRD 575. Per TBMP ¢ 505, Applicant
must “specify the details which the movant desires to have pleaded.” Applicant fails to
specify the detail.s that must be pled. Applicant merely states conclusively that the
Opposition is circular, and repetitive. Applicant states that Opposer must state clearly the
grounds for opposition, which does not detail the information that is lacking. Applicant has
not detailed which paragraphs or causes of action are vague or need more information. The
opposition is detailed and provides specific counts and causes of actions. Opposer
reiterates its Proper Grounds Argument (See heading 2D of this brief, p. 7) that each Count
in its Opposition is well supported by statute and/or case law. The opposition is divided
into Counts and has numbered paragraphs. The opposition contains clear statements of fact
and law to put Applicant on notice of Opposer’s claims. Applicant has all the information
necessary to respond to the Opposition. Further, Applicant does not state any specific,
concrete examples of why it cannot respond to the Opposition. Thus, Applicant’s request

for dismissal or for a more definite statement should be denied.

L. CONCLUSION

Applicant’s Motion is not well founded in fact or law and should be denied for all
the reasons stated above. However, if the board is inclined to grant Applicant’s Motion,

Opposer requests leave to amend the Opposition to cure any defects or other issues.
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Applicant’s motions ignore the Opposition, and selectively quote the law. For all of the

above reasons, each and every of Applicant’s motions should be denied.

Respectfully submitted,

Dated: Avgm_‘ 5 2008 MILLER LAW GROUP, P.C.

Attorney for Opposer

By: /2.% W

Nick Heimlich
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MITCHELL MILLER, A PROF. CORP.
V. MICHELE BALLARD MILLER

PROOF OF SERVICE BY EXPRESS MAIL, FAX, EMAIL
Fed. R. Civ. P. 5(b)

I declare under penalty of perjury under the laws of the State of California, and the United
States that [ am over the age of eighteen (18) years, and am not a party to the above-referenced
action. My business address is 260 Sheridan Ave. Suite 208, Palo Alto, CA 94306, and my telephone
number is (650) 566-2290.

On this date, I served the following document:

1. POINTS AND AUTHORITIES IN OPPOSITION TO APPLICANT’S MOTION
TO STRIKE, FOR A MORE DEFINITE STATEMENT, AND FOR
JUDGMENT ON THE PLEADINGS.

on the parties or person(s) in this matter by placing a true and correct copy thereof in a sealed
envelope, by service as specified below, originating in Palo Alto, CA, addressed as follows:

Anne Hiaring

Law Office of Anne Hiaring
711 Grand Ave Ste 260

San Rafael, CA 94901-3511
Email: info@hiaringlaw.com
Tel: 415-457-2040

Fax: 415-457-2822

SENT VIA:

[X] U.S. Mail First Class

[ ] Facsimile

[ ] Express Mail (US POSTAL SERVICE) POST OFFICE TO ADDRESSEE
[ ] Email.

Executed in Palo Alto, California on A ‘Ljﬁl u‘}’fL 5’ , 2008

7o 7 P g T

Nick Heimlich
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