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In re Application Serial No. : 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published on : May 6, 2008

Nick Heimlich (CA State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone:  (650) 566-2290
Facsimile: (650) 566-2298

Email: nheimlich@millerlg.com

Attorney for Opposer

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MITCHELL MILLER, A OPPOSITION NUMBER 91184841

PROFESSIONAL CORPORATION, a
California Professional Corporation, dba | MOTION TO COMPEL INCLUDING

MILLER LAW GROUP, P.C., POINTS AND AUTHORITIES IN SUPPORT
OF MOTION TO COMPEL PRODUCTION
Opposer, OF DOCUMENTS AND
INTERROGATORIES AND MOTION TO
V. EXTEND DISCOVERY PERIOD

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,

Applicant.

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451
MOTION TO COMPEL PRODUCTION & MOTION TQ EXTEND THE
DISCOVERY PERIOD

1. Motion to Compel Production and Motion to Extend the Discovery Period:

Pursuant to Federal Rule of Civil Procedure 37, and Trademark Rule 2.120(e)(1),
Opposer hereby moves for an order compelling a response to Opposer’s first set of
interrogatories and the first set of requests for production. Opposer bases this request on

Applicant’s failure to supply any documents to Opposer in discovery. Opposer also
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requests a motion to extend the Discovery Period in this case and all other deadlines in this

proceeding to seventy days after service of the Board’s Action on this motion because of

Applicant’s total lack of supplying any documents.

II. Duty to Meet and Confer:

Opposer has met its duty to meet and confer under Trademark Rule 2.120(e).
Opposer drafted and sent to opposing counsel a 9 page letter on November 25, 2009
(Exhibit D to Opposer’s Counsel Declaration), and a clarifying letter on November 30,
2009 (Exhibit E to Opposer’s Counsel Declaration), detailing in great depth Opposer’s
issues with Applicant’s discovery non-response. Opposer notes that this letter was sent less
than two weeks after the initial discovery response. Opposer also followed up this written
communication with a telephonic discussion in an attempt to resolve these issues on
December 1, 2009. Opposer stated in the telephone conversation its problems with the
response were stated in the letter. Applicant’s response was that a protective order was
needed, to which Opposer said there was already a protective order in place and it was
Applicant’s duty to seek any different protective order it may desire, not Opposer’s
responsibility to mind read and perform Applicant’s duties. Applicant did not respond to
Opposer’s issues and merely stated that in general Opposer’s requests were irrelevant and

that Applicant felt she had adequately responded in the discovery response. Opposer noted

that it disagreed with Applicant and noted that Applicant did not produce any documents.

I11. Discovery Requests:

Opposer sent its first set of written discovery on October 9, 2009, which consisted
of Opposer’s first set of interrogatories, requests for admission (addressed in a separate

motion), and requests for production. Opposer’s Discovery is Exhibit A to Opposer’s
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Counsel Declaration. On November 13, 2009, Applicant sent a written response to the
discovery. Applicant’s written response to discovery is Exhibit B to Opposer’s Counsel

Declaration.

IV. Legal Standard for Discovery:

Opposer makes a motion to compel, under Trademark Rule 2.120(e)(1), to compel a
modified written response and production of documents to Opposer’s first set of written
discovery. Under the Federal Rules of Civil Procedure Rule 26(b)(1), Parties “may obtain
discovery regarding any nonprivileged matter that is relevant to any party's claim or
defense — including the existence, description, nature, custody, condition, and location of
any documents or other tangible things and the identity and location of persons who know

of any discoverable matter.”

V. Facts and Discovery Sought:

Opposer’s written discovery of interrogatories and requests for production is set
forth in Exhibit A. Applicant’s response to the interrogatories and requests for production
is set forth in Exhibit B. Opposer’s discovery consists of items that are clearly
discoverable and Applicant’s objections are general in nature, not well founded and
Applicant produced no documents. Applicant’s response was deficient to nearly every
request and in the interest of efficiency, not every request is set forth in the text of this
motion (the whole requests and responses are included as Exhibits A and B for the Board’s
review). Opposer sets forth select examples, but the deficiencies extend to virtually the
entire set of interrogatories and requests for production as is apparent from Opposer’s letter

to meet and confer consisting of nine pages.
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a. Evidence showing First Use of Trademark Sought

First use of a mark in commerce is critical to any trademark application.
Accordingly, Opposer has requests for production of documents that clearly sought
evidence or documents regarding Applicant’s first use in commerce of the mark.

Opposer’s discovery requests are set forth below.

Request for Production No. 3:

“All Documents and things Concerning Applicant's alleged first use of the name
"MILLER LAW GROUP" for each service of Applicant.”

Applicant’s Response was:

“Applicant objects to this Request to the extent that it is overly broad and unduly
burdensome. Applicant objects to this Request to the extent that it is not limited in time.
Applicant objects to this Request to the extent that it calls for information protected from
discovery by reason of the attorney-client privilege or attorney work product immunity
doctrines or other applicable privileges, any information prepared in anticipation of
litigation, or any information containing the mental impressions, conclusions, opinions or
legal theories of any attorney representing Applicant. Applicant objects to the Request for
the above cited reasons and will produce only relevant, non-privileged or exempt
documents to the extent they exist.”

Analysis of Applicant’s Response:

Applicant’s objections are not well-founded as the request is not overly broad, it
asked for the first use of the mark in the trademark application which is a very limited
timeframe, specifically it is the exact date that the Applicant alleges they first used the
mark in their trademark application. Applicant also objects that the request is not limited in
time, which is simply not true, it is the Applicant’s first use, which is limited by
Applicant’s trademark application which is dated from 8/31/1998 or earlier. Asto
attorney-client privilege and work product, no privilege log was provided when requested
by Opposer. Applicant produced no documents, nor did she provide any list of documents

that she withheld based on privilege. Further, the information sought goes to if Applicant

a
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had a first use in commerce, which is critical to any trademark application and her
truthfulness in her trademark application and is relevant under TBMP § 414(5).

Interrogatory No. 3:

“Describe in detail the circumstances of Applicant’s alleged first use of the
name “MILLER LAW GROUP”.

Applicant’s Response was:

“Applicant first offered its legal services to the general public on the date stated in
its Trademark Application, Serial No. 77343411”

Analysis of Applicant’s Response:;

Here, Applicant did not describe its first use of the mark, but rather said that it used

the mark on the date stated in the trademark application. This is a vague response as the
trademark application simply recites first use as “at least as early as 8/31/1998.” Clearly,
Applicant must have an actual first use in commerce to have a registrable trademark.
Applicant’s trademark specimen is also not helpful as it is a website that is copyrighted

2002, and was printed in 2007, which makes it impossible to be the actual first use in 1998.

Opposer was reasonable in asking for the actual first use of the mark since use in
commerce is a critical requirement prior to registration and is relevant as set forth

previously in this motion.

b. Acquired Distinctiveness as a Defense to the Surname
significance of the Mark.

Opposer alleges in its first cause of action that Applicant’s claimed mark is not
registrable under 15 U.S.C. § 1052 (e)(4) because it is primarily a surname. Normally,
surnames are not registrable unless they have acquired distinctiveness or secondary
meaning under 15 USC § 1052 (f). Opposer therefore sought evidence of any acquired
distinctiveness or secondary meaning claimed by Applicant and any documents supporting

such a claim. The relevant discovery requests are below:

5
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Request for Production No. 18:

“All Documents upon which Applicant relies to support its contention that
Applicant’s name “MILLER LAW GROUP” has acquired distinctiveness.”

Applicant’s Response was:

“Applicant objects to this Request to the extent that seeks proprietary or
confidential business information, subject to the entry of a mutually agreeable protective
order, protected documents will be produced. Applicant objects to this Request to the
extent that it calls for information protected from discovery by reason of the attorney-client
privilege or attorney work product immunity doctrines or other applicable privileges, any
information prepared in anticipation of litigation, or any information containing the mental
impressions, conclusions, opinions or legal theories of any attorney representing Applicant.
Applicant’s reservation of right to produce such additional documents in the future and
failure to produce such information at this time shall not waive Applicant’s right to offer
such information into evidence at trial or in other proceedings.”

Analysis of Applicant’s Response:

There is already a protective order in place for this case, so Applicant’s objection
with respect to a protective order is not well-founded and is simply a delaying tactic. It is
Applicant’s duty to resolve any issues before the date of the response, which is over two
months ago. As to attorney-client privilege and work product, no privilege log was
provided by Applicant when requested by Opposer. Finally, Applicant did not produce any

documents regarding acquired distinctiveness.

c. Seeking Basis of Applicant’s Denial that the Mark is merely
descriptive.

In the third cause of action Opposer alleges that the mark is merely descriptive.
Applicant has denied that the mark is descriptive. Opposer therefore sought Applicant’s
evidence or documents that support Applicant’s denial. Similarly, Opposer states in
request for admission number 13 (incorporated into request for production No. 44) that the
Mark is descriptive. Applicant denied the request for admission. Opposer’s request for

production is stated below.

6
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Request for Admission No. 13:

“Please admit or deny that the words, “Miller Law Group” are descriptive.”

Applicant’s Response was:

“Denied..”

Request for Production No. 44:

“If your response to Request for Admission number 13 is not an unqualified
admission then produce all Documents and things that support your response”

Applicant’s Response was:

“Applicant refers Opposer to its Response to Admission No. 13.”

Analysis of Applicant’s Response:

Applicant simply did not respond to the request for documents in any way,
therefore Opposer requests this Board compel Applicant’s production. Clearly, Opposer
has made a claim that the mark is merely descriptive and Applicant has denied that
allegation, and therefore Opposer is entitled to the evidence to support Applicant’s denial

under FRCP Rule 26.

d. Opposer’s Requests for production of documents seeking
evidence supporting Applicant’s denial of the Opposition.
(Requests for production 30-34, 37-44)

Opposer’s discovery seeking the basis for Applicant’s denial of multiple paragraphs

in the opposition or evidence of the key allegations in the Opposition (includes at least
requests 30-34, 37-44). Clearly, under the Federal Rules of Civil Procedure Rule 26(b)(1),
Opposer is entitled the basis of Applicant’s defense of those paragraphs. However,
Applicant has produced no documents under these requests nor stated that none exist.

Applicant’s response and production to these requests should be compelled.

e. Opposer’s Requests for production of documents seeking
evidence regarding Applicant’s alleged use of the mark in

commerce. (Requests for production 1-27)

7
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Opposer’s requests for production seeking information about use of the mark,
including first use and information about Applicant’s knowledge of other users of similar
marks (includes at least requests 4-8, 12, 16-19). Usage of the mark is clearly relevant
under TBMP 414 (3-5) and goes to Counts I-VI, as the usage may show that the mark is 2
surname, descriptive, or a trade name. Information about Applicant’s knowledge of other
users of the mark goes to Opposer’s Count for fraud in the trademark application based on
Applicant’s knowledge and is clearly relevant pursuant to TBMP 414 (10). Despite the
clear relevance and importance of these requests, Applicant has produced no documents
under these requests, and Applicant’s objections are not specific to the requests and no
privilege log was produced by Applicant. Applicant has produced no documents under
these requests or stated that none exist. Applicant’s response and production to these
requests should be compelled.

f. Opposer’s Interrogatories:

Opposer’s interrogatories seeking information about classes of customers for
services offered and use of the Applicant’s Mark in question, both of which are specifically
identified as discoverable under TBMP 414(3) and TBMP 414(4) & 414(5) (Interrogatories
1-3, 16). Usage of the mark, including marketing would clearly relate to whether
Applicant’s Mark is descriptive or is used in a descriptive manner (Count II of the
Opposition), and also relates to whether the mark is merely a trade name {Count IV of the
Opposition). Opposer’s interrogatories are also seeking information as to Applicant’s
agreements regarding usage of the mark, which is identified as discoverable under TBMP
414(10), and relates to Opposer’s Count V- (Void Application) and Count VI (Fraud in
Application based on Applicant’s knowledge of other users of the mark) (Interrogatories 6-

7, 11, 12). Applicant’s written response to these interrogatories should be compeiled.

8
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Applicant’s Response to Interrogatories:

Applicant’s response to the interrogatories can be grouped into two categories, first,
those interrogatories where Applicant made general objections that were not well-founded
(claiming a protective order must be in place when one was in place), and second those
interrogatories where Applicant did not actually answer the questions asked and Applicant
provided some non-responsive answer. As to the objections regarding a protective order,
Opposer’s position on this issue for interrogatories is the same as it is above for the
requests for production — there has been a protective order in place and claiming there isn’t
is nonsense and not a diligent response (Interrogatory 6, 7, 16). Applicant’s written
response to these interrogatories should be compelled.

g. Applicant’s non-responsive answers to Interrogatories:
(Interrogatory 1-3, 11, 12)

Opposer’s Interrogatory No. 1 asked for Applicant to describe with

particularity the level of sophistication of her clients. Applicant’s response did not answer
the question asked (similar to Interrogatory No. 2, 3, 11) but instead said that her client’s
were businesses and the general public, however this does not describe their level of
sophistication. Sophistication has to do with education/knowledge on a subject matter not
whether someone is a business or a member of the general public, there are sophisticated
businesses and non-sophisticated businesses. Applicant’s response is not responsive.

Applicant’s written response to these interrogatories should be compelled.

VI. Motion to Extend Discovery Period:
Opposer based on its diligence in this case has shown that there is good cause to
extend the discovery period because of Applicant’s failure to adequately respond to

discovery. Opposer has diligently pursued its discovery in this case, sending out its first set

9
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of written discovery out last year in October 2009, more than four months before the end of
the discovery period. Opposer also met and conferred by correspondence (a detailed nine
page letter addressing Applicant’s objections) and by telephone within two weeks of
Applicant’s response to attempt to resolve these outstanding discovery issues. Opposer
now needs additional time to conduct discovery in this case based upon Applicant’s failure

to provide ANY DOCUMENTS in response to Opposer’s first set of discovery requests

and Applicant’s failure to provide an adequate written response to interrogatories. Opposer
requests an extension of the discovery period (and other deadlines in this proceeding} of
seventy days after service of the Board’s Action on this motion.

a. Detailed Grounds for Relief:

Opposer’s discovery is seeking the basis for Applicant’s denial of multiple
paragraphs in the opposition (includes at least requests 30-31, 38-44). Clearly, Opposer is
entitled the basis of Applicant’s defense of those paragraphs. However, Applicant has
produced no documents under these requests nor stated that none exist.

Opposer’s requests for production seeking information about use of the mark,
including first use and information about Applicant’s knowledge of other users of similar
marks (includes at least requests 4-8, 12, 16-19). Usage of the mark is clearly relevant
under TBMP 414 (3-5) and goes to Counts I-V1, as the usage may show that the mark is a
surname, descriptive, or a trade name. Information about Applicant’s knowledge of other
users of the mark also goes to Opposer’s Count for fraud in the trademark application based
on Applicant’s knowledge and is clearly relevant pursuant to TBMP 414 (10). Despite the
clear relevance and importance of these requests, Applicant has produced no documents

under these requests nor stated that none exist.

10
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As discussed throughout this motion, the Applicant’s objections are general and not
specific to the requests asked. Further, Applicant’s objections are not made in good faith
such as the assertions of attorney client privilege without providing a privilege log when
requested by Opposer. It is impossible for Opposer to resolve whether the documents
withheld on the basis of some objection are discoverable or relevant if Applicant does not
even list in any fashion the documents withheld. Because of Applicant’s failure to provide
discovery as outlined by Opposer coupled with Opposer’s early discovery requests and
multiple attempts to resolve discovery disputes demonstrating good faith efforts, Opposer
respectfully requests an extension of the discovery period and other deadlines for seventy
days after service of the Board’s Action on this motion.

VII. CONCLUSION

Opposer requests that the Board order Applicant to provide a modified written
response and production of documents to Opposer’s first set of requests for production No.
1-27, 30-34, 37-44. Opposer also requests that the Board order Applicant to produce a
modified written response to Opposer’s first set of Interrogatories No. 1-3, 6-7, 11, 12.
Applicant has failed to cooperate in discovery and Opposer has attempted multiple times to
resolve the numerous deficiencies to no avail. Opposer requests that the Board intervene

and order Applicant to respond to the discovery requests propounded by Opposer.

Respectfully submitted,

Dated: Juw [, 2010 MILLER LAW GROUP, P.C.
Attorney for Opposer

Nick Heimlich
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In re Application Serial No. : 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published in the Trademark

Official Gazette on : May 6, 2008

Nick Heimlich (CA State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone:  (650) 566-2290
Facsimile: (650) 566-2298

Email: nheimlich@millerlg.com

Attorney for
MITCHELL MILLER, A PROFESSIONAL CORPORATION,
a California Professional Corporation, dba MILLER LAW GROUP, P.C.

Opposer

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MITCHELL MILLER, A OPPOSITION NUMBER 91184841
PROFESSIONAL CORPORATION, a
California Professional Corporation, dba | DECLARATION AND AFFIDAVIT IN
MILLER LAW GROUP, P.C,, SUPPORT OF MOTION TO COMPEL
AND MOTION FOR EXTENSION OF
Opposer, DISCOVERY PERIOD AND DEADLINES
IN CASE

Vv,

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,

Applicant.

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

DECLARATION AND AFFIDAVIT IN SUPPORT OF MOTION TO COMPEL
AND MOTION FOR EXTENSION OF DISCOVERY PERIOD AND DEADLINES
IN CASE
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I, Nick Heimlich, declare:

1. The facts stated herein are of my own personal knowledge, and if called upon to
testify thereto, I could and would competently do so.

2. On October 9, 2009, I served by first class mail Opposer’s first set of written
discovery, including interrogatories, requests for production of documents, and requests for
admission. These requests are filed with this declaration as Exhibit A, and Exhibit A is a
true and correct copy of the discovery requests propounded on Applicant.

3. On or about November 16, 2009, Opposer received Applicant’s responses to
Opposer’s first set of interrogatories, requests for production, and requests for admission.
Applicant’s response to the discovery requests are filed with this declaration as Exhibit B,
and Exhibit B is a true and correct copy of the response to discovery by Applicant.

4. Applicant produced no documents, nor any list of documents withheld. Filed
with this declaration is the Documents withheld from production which is Exhibit C, which
is not known by Opposer as Applicant did not specify the documents withheld from
production by Applicant. Exhibit C is a true and correct copy of the documents specified
by Applicant.

5. On November 25, 2009, Opposer sent (by U.S. Mail) a nine page letter detailing
Opposer’s issues with Applicant’s written response, including that Applicant did not supply
a single page of paper or document in its response to the requests for production of
documents. This letter is filed with this declaration as Exhibit D, and Exhibit D is a true
and correct copy of the letter sent to Applicant.

6. On November 30, 2009, Opposer sent (by U.S. Mail), a short letter to

Applicant’s counsel to clarify a typographical error with respect to Opposer’s request for

2
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production number 17. This letter is filed with this declaration as Exhibit E, and Exhibit E
is a true and correct copy of the letter sent to Applicant.

7. On December 1, 2009, Opposer had a telephone conference with Applicant’s
Counsel, Carol Smith regarding its correspondence to meet and confer on Applicant’s

discovery response. Opposer expressed its concerns with no document production and

inadequate responses, and Applicant only gave general objections and failed to provide any
detailed explanation or written explanation of why the individual discovery requests sought

were not relevant or should not merit any document production.

I declare under penalty of petjury that the foregoing is true and correct. Executed

this ‘5;1/\ vary 2 / , 2010, at Palo Alto, California.

Nick Heimlich
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In re Application Serial No. : 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published on : May 6, 2008

Nick Heimlich (CA State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone: (650) 566-2290
Facsimile: (650) 566-2298

Email: nheimlich@millerlg.com
Attorney for Opposer

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MITCHELL MILLER, A PROFESSIONAL | OPPOSITION NUMBER 91184841
CORPORATION, a California Professional
Corporation, dba MILLER LAW GROUP, OPPOSER’S FIRST SET OF

P.C., INTERROGATORIES TO APPLICANT

Opposet,
V.

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,
Applicant,

PROPOUNDING PARTY: OPPOSER, MITCHELL MILLER, A

PROFESSIONAL CORPORATION.
RESPONDING PARTY: APPLICANT, MICHELE BALLARD MILLER

SET NUMBER: ONE
QOpposer, Mitchell Miller, a Professional Corporation, requests that
Applicant Michele Ballard Miller, answer all of the following interrogatories, in writing
and under oath, as required by the Federal Rules of Civil Procedure, Rule 33. Under Rule
33, a copy of your written response to these interrogatories must be served on Nick
Heimlich, at the Miller Law Group, P.C. within 3¢ days after service, at the address listed

in this document.

INSTRUCTIONS

1
OPPOSER’S FIRST SET OF INTERROGATORIES

EXHIBIT A
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In answering these interrogatories, furnish all information that is available to you. If
you cannot answer an intetrrogatory completely, answer it to the extent possible. If you do
not have personal knowledge sufficient to respond fully to an interrogatory, so state, but
make a reasonable and good-faith effort to obtain the information by inquiry to other
natural persons or organizations.

In answering each interrogatory:

(a) Identify by date, sender, recipient, location, and custodian each document relied
on that forms a basis for the answer given or the substance of what is given in the answer to
these interrogatories.

(b) State the name of each person to whom the information is a matter of personal
knowledge.

(c) Identify each person who assisted or participated in preparing or supplying any
of the information given in an answer to or relied on in preparing answers to these
interrogatories.

(d) If you maintain that any document or record that refers to or relates to anything
about which these interrogatories ask has been destroyed, set forth the content of that
document, the location of any copies of the document, the date of destruction, and the name

of the person who ordered or authorized the destruction

DEFINITIONS
The following definitions apply for purposes of responding to these interrogatories:

(a) "Communication" means the transmittal of information (in the form of facts,

ideas, inquiries, or otherwise).

(b) "Document"” is defined according to Federal Rules of Civil Procedure, Rule

2
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34(a).

() ."To identify a person" means to give, to the extent known, the person’s full name,
present or last known address, phone number, fax number, email address, and when
referring to a natural person, additionally, the present or last known place of employment.
Once a person has been so identified, only the name of that person need be listed in
response to subsequent discovery requesting the identification of that person.

(d) "To identify documents" means to give to the extent known, the (i) type of
document; (ii) general subject matter; (iii) date of the document; and (iv) author(s),
addressee(s), and recipients.

(e) "Person” or “Persons” means any natural person or any business, legal, or
governmental entity or association, including corporations, limited liability companies,
partnerships, or other entity.

(f) "Concerning"” means relating to, referring to, describing, evidencing, or
constituting.

() As used herein, the term “and” shall also mean “or”; the term “or” shall also
mean “and”.

(h) “Mark” means “MILLER LAW GROUP” that is the mark that Applicant
applied for with the US Trademark Office on 12/04/2007.

(i) “Miller Law Group, P.C.” means the law firm in the specimen of the Trademark
Application, filed on December 4, 2007, Serial Number 77343411.

INTERROGATORIES
1. For each type of services offered by Applicant under the name “MILLER LAW
GROUP” describe with particularity the level of sophistication of Applicant’s

clients.

3
OPPOSER’S FIRST SET OF INTERROGATORIES




=T - " N ~ R T P\

[ TR % TR 5 TR G TR % TR O S 5 SRR o TR 0 R S Sy i e e e e
00 ~J O th R W R e SN S0 1 N W R WY e O

10.

11.

12.

13.

Please describe the legal services provided by Applicant under the name “MILLER
LAW GROUP.”

Describe in detail the circumstances of Applicant’s alleged first use of the name
“MILLER LAW GROUP.”

Identify each third Person of which Applicant is aware who has used the terms
“MILLER” or “LAW GROUP” alone or in combination.

For each Person identified in response to the immediately preceding intetrogatory,
state the date when Applicant first obtained knowledge about any such use.
Identify all Persons with whom Applicant has entered into any agreements
concerning authorization to use the name “MILLER LAW GROUP.”

Identify all Persons with whom Applicant has entered into any agreements
concerning authorization to use any portion of the Mark.

Identify the Persons who are officers of Miller Law Group, P.C.

Identify the Persons who are shareholders of Miller Law Group, P.C.

Identify the locations where Miller Law Group, P.C. conducts or has conducted its
involved services under “MILLER LAW GROUP” from date of first use to the
present.

Describe in detail the grounds upon which Applicant claims that the name
“MILLER LAW GROUP” has acquired distinctiveness.

Identify all instances of actual confusion involving Applicant’s name, “MILLER
LAW GROUP” and any other name.

Identify the Persons most knowledgeable about Applicant’s use of the name

“MILLER LAW GROUP.”

i
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14. Tdentify the Persons most knowledgeable about Applicant’s promotional activities
using the name “MILLER LAW GROUP.”

15. Identify the Persons most knowledgeable about Applicant’s sales under the name,
“MILLER LAW GROUP.”

16. With respect to each advertising firm used by Applicant to promote Applicant using
“MILLER LAW GROUP”, identify the person at such firm most knowledgeable

about the substance of services provided to Applicant.

Dated: OC ‘h)bff GL, 2009 MILLER LAW GROUP, P.C.
Attorney for Opposer

~

By: M W

Nick Heimlich

3
OPPOSER’S FIRST SET OF INTERROGATORIES




ST~ SV, SR U FCR )

9]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

In re Application Serial No. :77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published on : May 6, 2008

Nick Heimlich (CA State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone:  (650) 566-2290
Facsimile: (650) 566-2298

Email: pheimlich@millerlg.com

Attorney for Opposer

IN THE UNITED STATES PATENT AND TRADEMARK

OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MITCHELL MILLER, A OPPOSITION NUMBER 91184841
PROFESSIONAL CORPORATION, a
California Professional Corporation, dba | OPPOSER’S FIRST SET OF REQUESTS
MILLER LAW GROUP, P.C., FOR PRODUCTION TO APPLICANT

Opposer,
V.

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,
Applicant.

PROPOUNDING PARTY: OPPOSER, MITCHELL MILLER, A

PROFESSIONAL CORPORATION.
RESPONDING PARTY: APPLICANT, MICHELE BALLARD MILLER

SET NUMBER: ONE
Opposer, MITCHELL MILLER, A PROFESSIONAL CORPORATION,

makes the following requests pursuant to Federal Rule of Civil Procedure 34. Rule 34(b)

states that you must serve a written response to this request, indicating whether you will

comply with each request listed in this request below, no later than 30 days after the date

1
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this request is served on you. Please supply all documents 30 days after service of this
request at the address for Opposer’s counsel listed above.
DEFINITIONS
(a) "Communication" means the transmittal of information (in the form of facts,
ideas, inquiries, or otherwise).

(b) "Documents" is defined according to Federal Rules of Civil Procedure, Rule

34(a), including, without limitation, electronic or computerized data compilations.
Electronic documents will be produced in their native form, if any electronic documents are
going to be produced, Applicant shall contact Opposer’s counsel to notify of the existence
and format of electronic documents and to coordinate electronic discovery production. A
draft or nonidentical copy is a separate document within the meaning of this term.

(c) "Person" or “Persons” means any natural person or any business, legal, or
governmental entity or association, including corporations, limited liability companies,
partnerships, or other entity.

(d) “Concerning” or “Concern” mean relating to, referring to, describing,
evidencing, or constituting.

(e) As used herein, the term “and” shall also mean “or”; the term “or” shall also
mean “and”.

(f) “Mark” means “MILLER LAW GROUP” that is the mark which Applicant
applied for with the US Trademark Office on 12/04/2007, Serial Number 77343411.

(g) “Miller Law Group, P.C.” means the law firm in the specimen of the Trademark
Application, filed on December 4, 2007, Serial Number 77343411.

(h) “Request for Admission” refers to the first set of requests for admission that are

served with these requests for production of documents.

2
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REQUESTS FOR PRODUCTION

1. All Documents and things that Concern the creation, implementation, or
usage by or for Applicant that incorporate the terms "MILLER" and LAW GROUP" in
combination.

2. All Documents and things Concerning any application to register the name

"MILLER LAW GROUP" of Applicant anywhere in the world.

3. All Documents and things Concerning any agreements actual or contemplated,
involving Applicant and another Person and use of the name "MILLER LAW GROUP" or
any portion of the Mark.

4, All Documents Concerning any legal proceeding (actual, contemplated, or
threatened) involving Applicant and any other Person concerning the alleged unauthorized

use of "MILLER LAW GROUP."

5. All Documents and things Concerning Applicant's alleged first use of the
name "MILLER LAW GROUP" for each service of Applicant.

6. All Documents and things Concerning any survey, poll, or other
investigation undertaken by or on behalf of Applicant in connection with the name
"MILLER LAW GRQUP," whether for the purpose of ascertaining likelihood of confusion,
secondary meaning, or otherwise.

7. Representative Documents and things that describe each type of service ever
advertised, offered in the United States by Applicant under the name "MILLER LAW
GROUP."

8. All Documents and things Concerning trademark searches, trademark

clearance, approval, or evaluation of the name "MILLER LAW GROUP" or variations of

3
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the Mark.

9. All Documents and things Concerning a summary of the total annual
revenue, and location(s) of all services for Applicant’s services identified by the name
"MILLER LAW GROUP" from 1998 through 2008.

10.  All Documents and things Concerning a summary of the total annual
advertising expenditures to promote the services offered by Applicant in connection with
the name "MILLER LAW GROUP" from 1998 through 2008.

11.  All Documents and things Concerning any allegation of infringement or

dilution between the name "MILLER LAW GROUP" and any mark of another Person.

12.  Representative samples of all promotional (e.g., advertising or marketing)
materials in which Applicant’s uses the name "MILLER LAW GROUP."

13. All Documents received from customers, including but not limited to, claims
or complaints and letters Concerning services sold under the name "MILLER LAW
GROUP."

14.  All Documents and things that Concern the selection of the name
"MILLER LAW GROUP" by Applicant.

15.  Produce all Documents Concerning any analysis comparing Applicant's
services offered under the name "MILLER LAW GROUP" with the services of any other
Person.

16.  All Documents and things Concerning any advertising agency or marketing
firm used by Applicant in connection with the use of the name "MILLER LAW GROUP."

17.  All Documents and things relied upon by Applicant to support that its name

"MILLER LAW GROUP" has not been abandoned.

18. All Documents upon which Applicant relies to support its contention that

)
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Applicant's name "MILLER LAW GROUP" has acquired distinctiveness.

19.  All Documents and things evidencing Communications between
Applicant and any promotional firm (e.g., advertising or marketing agency)
concerning the manner of using the name "MILLER LAW GROUP."

20.  All Documents and things Concerning any agreements between Applicant
and any other Person about the use of the terms "MILLER" or "LAW GROUP."

21.  For each media type in which the name "MILLER LAW GROUP" is used,
representative samples of Documents and things that depict or use the name "MILLER
LAW GROUP," including, but not limited to, advertisements, promotional materials,
publications, displays, tags, stickers, stamps, signs, brochures, procedures, manuals, and
the like.

22.  All Documents and things evidencing any instances of actual confusion
between Applicant's name "MILLER LAW GROUP" and any other name.

23.  To the extent not covered elsewhere in the requests, all opinions or studies
concerning the use of the terms "MILLER" or "LAW GROUP" together or separately.

24.  All Documents and things Concerning any Communication between
Applicant and any other Person about Opposer or the subject matter of this proceeding.

25.  Documents and things sufficient to summarize the annual sales and
profitability information about services offered by Applicant under "MILLER LAW
GROUP" from the date of first use to the present.

26. To the extent not covered elsewhere in these requests, all
Documents and things Concerning Opposer or its use of "MILLER LAW GROUP."

27.  All Documents and things Concerning Applicant's policies for the making

and retention of records.
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28.  All Documents and things Concerning Persons other than Applicant of
which Applicant is aware have used the terms “MILLER” or “LAW GROUP” alone or in
combination.

29.  All Documents and things Concerning information concerning the technical
expertise of the purchasers of Applicant’s services.

30.  All Documents and things supporting Applicant’s denial of paragraph 11 of
the Amended Opposition.

31.  All Documents and things supporting Applicant’s denial of paragraph 26 of
the Amended Opposition.

32.  If your response to Request for Admission number 1 is that the document is
not genuine then produce all Documents and things that support your response.

33.  If your response to Request for Admission number 2 is that the document is
not genuine then produce all Documents and things that support your response.

34.  If your response to Request for Admission number 3 is that the document is
not genuine then produce all Documents and things that support your response.

35.  If your response to Request for Admission number 4 is not an unqualified
admission then produce all Documents and things that support your response.

36.  If your response to Request for Admission number 5 is not-an unqualified
admission then produce all Documents and things that support your response.

37.  If your response to Request for Admission number 6 is not an unqualified
admission then produce all Documents and things that support your response.

38.  If your response to Request for Admission number 7 is not an unqualified

admission then produce all Documents and things that support your response.

39.  If your response to Request for Admission number 8 is not an unqualified

6
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admission then produce all Documents and things that support your response.

40.  If your response to Request for Admission number 9 is not an unqualified
admission then produce all Documents and things that support your response.

41.  If your response to Request for Admission number 10 is not an unqualified
admission then produce all Documents and things that support your response.

42.  If your response to Request for Admission number 11 is not an unqualified
admission then produce all Documents and things that support your response.

43.  If your response to Request for Admission number 12 is not an unqualified
admission then produce all Documents and things that support your response.

44.  Tf your response to Request for Admission number 13 is not an unqualified

admission then produce all Documents and things that support your response.

Dated: Oc Aolge ., 2009 MILLER LAW GROUP, P.C.
' Attorney for Opposer

A
~

By: W

Nick Heimlich
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In re Application Serial No. : 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published on : May 6, 2008

Nick Heimlich (CA State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone: (650) 566-2290
Facsimile: (650) 566-2298

Email: nheimlich@millerig.com
Attorney for Opposer

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MITCHELL MILLER, A PROFESSIONAL
CORPORATION, a California Professional
Corporation, dba MILLER LAW GROUP,
P.C,

Opposer,
V.

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,
Applicant.

OPPOSITION NUMBER 91184841

OPPOSER’S FIRST SET OF REQUESTS FOR
ADMISSION TO APPLICANT

PROPOUNDING PARTY: OPPOSER, MITCHELL MILLER, A

PROFESSIONAL CORPORATION.

RESPONDING PARTY: APPLICANT, MICHELE BALLARD MILLER

SET NUMBER: ONE

These requests for admission are propounded under the Federal Rules of Civil

Procedure, Rule 36. The Opposer, Mitchell Miller, a Professional Corporation asks the

Applicant, Michele Ballard Miller to respond within 30 days to these requests by admitting

the genuineness of documents offered, or the veracity of the statements as applicable:

1. The genuineness of the following document, a copy of which is attached.

Exhibit A is a true and correct (black and white) copy of the webpage of the law

firm in the specimen of Applicant’s Trademark Application, filed on December 4, 2007,

1

OPPOSER’S FIRST SET OF REQUESTS FOR ADMISSION




S T O UT R N

L= - e~

10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Serial Number 77343411, located at the web address of
http://www.millerlawgroup.com/about as that webpage appeared on or about
September 17, 2009 at 4:17pm, pacific standard time.
2. The genuineness of the following document, a copy of which is attached.
Exhibit B is a true and correct (black and white)} copy of the webpage of the law
firm in the specimen of Applicant’s Trademark Application, filed on December 4, 2007,
Serial Number 77343411, located at the web address of
http://www.millerlawgroup.com/clients as that webpage appeared on or about September
17, 2009 at 4:19pm, pacific standard time.
3. The genuineness of the following document, a copy of which is attached.
Exhibit C is a true and correct (black and white) copy of the webpage of the law
firm in the specimen of Applicant’s Trademark Application, filed on December 4, 2007,
Serial Number 77343411, located at the web address of
http://www.millerlawgroup.com/attorneys/detail/45 as that webpage appeared on or about
September 17, 2009 at 4:44pm, pacific standard time.

The truth of each of the following statements below:

4. Please admit or deny that “Miller Law Group” refers to services provided by Miller
Law Group, a Professional Corporation, a California corporation formed on
8/24/1998.

5. Please admit or deny that Miller Law Group, a Professional Corporation has a
group of lawyers.

6. Please admit or deny that “Miller Law Group™ as used by Applicant refers to Miller
Law Group, a Professional Corporation having a group of lawyers.

7. Please admit or deny that “Miller” is a common surname in the United States.

2
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10.

11.

12.

13.

Please admit or deny that the words “Law Group” as used by Applicant refers to a
group of lawyers.

Please admit or deny that the words, “Law Group” are generic.

Please admit or deny that the words, “Miller Law Group” as used by Applicant
refers to a group of lawyers with a shareholder named “Miller”.

Please admit or deny that the words, “Miller Law Group™ are generic.

Please admit or deny that the words, “Law Group” are descriptive.

Please admit or deny that the words, “Miller Law Group™ are descriptive.

Dated: OCJ[DW 4 2009

MILLER LAW GROUP, P.C.
Attorney for Opposer

' n

By: /M W

Nick Heimlich

3
OPPOSER’S FIRST SET OF REQUESTS FOR ADMISSION




About Miller Law Group | employment attorneys San Francisco | labor law http.//www.millerlawgroup.com/about

“8( LGW GYOU ) Solutions Empiwy@r\ Tmsf 5 f o

EE"JWF\ bONEWS B BEVEMTE | CONTACT US

i ATTORMEYS | CLIENTS | CALES | O 'F"{'_

ABOUT US

Miller Law Group Is the leading San Franclsco Bay Area women-owned law
firm specializing in employment law and related litigation, Founded In
1998, our AV rated firm Is comprised of experienced attorneys who
previously practiced with major firms.

Experlence

Miller Law Group provides a level of sophistication and pedigree with a
degree of efficiency not always found in large law firms. We are famlliar
with the workforce Issues of national companies and the complexities of
dealing with muitiple divisions of large national employers. We also
provide efficient and effective workplace solutions for middle- market
companies and small businesses.

Cost Effective

Miller Law Group Is a perfect alternative for companies that have
traditionally turned to large firms for employment matters. We offer
high-quality legal representation at competitive rates - without the
inefficiencies that can be found in the structure of a large firm, :

Our rates are competitive and more Importantly, we have a philosophy
that early case evaluation with a view to speedy disposition is the best way
to control costs. We do not shy away from litigation when necessary, nor
the courtroom when unavoidable, and we have an enviable record of
success in those arenas.

Service Oriented

We make It our business to understand your business - we educate
ourselves about your company, lts Industry, competitors and strateglc
direction. We act in partnership with you to formulate strategies that help
you avoid costly labor and employment disputes.

We also understand that a management team familiar with workplace laws
can be a company’s first and best defense. Our attorneys offer strategic
advice to management on employment law issues and keep cllents
informed with monthly webinars and emall alerts that contaln up-to-date
information on developlng issues and preventlve strategies.
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http://www .millerlawgroup.convclients

Headquartered In the Bay Area, Miller Law Group represents cllents responstve
ranging from start-up companies t¢ Fortune 500 companies. We have
experience in a variety of industries, including retail, restaurants, finance, and :
manufacturing, health care, telecommunications, oil, agriculture and .
construction. flaxible |
Our clients include: o

» Alplne Meadows Ski Area ™

« American Conservatory Theatre Lyan Holluy

« ATET Humen ﬁ'ezuumfa Cg:mwi

e« Chevron Fugni Batling Crov

e COPIA: The American Center for Wine, Food & the Arts

s Culinary Institute of America

« Delta Dental of California

« First Republic Bank

» Kelly-Moore Paint Company, Inc.

+ LeapFrog Enterprises, Inc.

+ Longs Drugs

« Mammoth Mountalin Skt Area

+ Moana Restaurant and Hotel Group

s Pepsi Bottling Group, Inc.

« Ryder System, Inc.

= San Francisco 49ers

+« Sonoma Bank

= \VF Corporation

s V. Sattui Winery

» Wells Fargo Bank
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Michele Ballard Miller
Shareholder Attorney List I
Homa

Location:
San Franclsco

Contact Info:

Email: mbm@millerlawgroup.com
Tel: 415.464.4300

Fax: 415.464.4336

Education:

Sand Ermall ] . . . .
Add to Address Book ] ¢ 1D, 1682 - Umve:"slty of California, Hastings
Printable View] Callege of the Law; San Francisco, CA

e B.A,, 1978 - University of Michigan; Ann Arbor,
MI

With more than 25 years' experience practicing
exclusively In the area of labor and employment law,
Ms. Miller represents management in the full range -
of litigation, from wrongful termination and
discrimination to sexual harassment and disability
discrimination. She also provides strategic advice
on empioyment risk management.

Named a "Super Lawyer" by Super Lawyers -
Narthern California magazine in 2004, 2005 and
2007, Ms. Miller is a frequent lecturer on
employment issues both for firm clients and outside
groups, Including the National Retail Federation. Ms.
Miller also has been an adjunct professor at the
University of San Francisco School of Law, where she
taught a seminar on Advanced Employment
Litigation. Her articles on employment Issues
affecting employers and HR professionals have
appeared in numerous publications, on websites and
in tralning materials.

Ms. Miller Is on the board of directors of the National
Association of Minerity and Women Owned Law
Firms {(NAMWOLF) and a member of the Federation
of Defense and Corporate Counsel (FDCC). She is
also a member of the Labor and Employment Law
sections of the American Bar Association, the State
Bar of California, the Bar Association of San
Franclsco, and the Defense Research Institute, Ms.
Miller is active in the Bay Area community, serving
as a trustee for a variety of institutions, including
the American Conservatory Theatre.

Ms. Miller received her 1.D. from the University of
California, Hastings College of the Law, in 1982 and
her Bachelor of Arts degree from the University of
Michigan In 1978,
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In re Application Serial No. : 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published in the Trademark

Official Gazette on : May 6, 2008

Nick Heimlich (State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone:  (650) 566-2290
Facsimile: (650) 566-2298

Email: nheimlich@millerlg.com

MITCHELL MILLER, A PROFESSIONAL CORPORATION,
a California Professional Corporation, dba MILLER LAW GROUP, P.C.

Opposer

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
MITCHELL MILLER, A OPPOSITION NUMBER 91184841
PROFESSIONAL CORPORATION, a

California Professional Corporation, dba

MILLER LAW GROUP, P.C,,
PROOF OF SERVICE:

Opposer, | OPPOSER’S FIRST SET OF WRITTEN

DISCOVERY, INTERROGATORIES,
REQUESTS FOR ADMISSION, AND
REQUESTS FOR PRODUCTION OF
DOCUMENTS.

V.

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,

Applicant.
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MITCHELL MILLER, A PROF. CORP. OPPOSITION NUMBER 91184841
V. MICHELE BALLARD MILLER

PROOF OF SERVICE BY U.S. MAIL
Fed. R. Civ. P. 5(b)

I declare under penalty of perjury under the laws of the State of California, and the United
States that [ am over the age of eighteen (18) years, and am not a party to the above-referenced
action. My business address is 260 Sheridan Ave. Suite 208, Palo Alto, CA 94306, and my telephone
number is (650) 566-2290.

On this date, I served the following documents:

1. OPPOSER’S FIRST SET OF WRITTEN DISCOVERY, INTERROGATORIES,
2. REQUESTS FOR ADMISSION, AND
3. REQUESTS FOR PRODUCTION OF DOCUMENTS.

on the parties or person(s) in this matter by placing a true and correct copy thereof in a sealed
envelope, by service as specified below, originating in Palo Alto, CA, addressed as follows:

Anne Hiaring

Law Office of Anne Hiaring

711 Grand Ave Ste 260

San Rafael, CA 94901-3511

Email: info@hiaringlaw.com, kristin@hiaringlaw.com
Tel: 415-457-2040

Fax: 415-457-2822

SENT VIA:
[X] U.S. Mail First Class

[ 1Facsimile
[ ] Express Mail (US POSTAL SERVICE) POST OFFICE TO ADDRESSEE

[ ]Email.
Executed in Palo Alto, California on OC“/—()jﬂcf\ q , 2009
Y ~

Nick Heimlich

Proof of Service




"IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Mitchell Miller, a Professional Corporation }  Opposition No. 91184841
dba MILLER LAW GROUP P.C. )

} APPLICANT’S RESPONSES TO

Opposer, )} OPPOSER’S FIRST SET OF

} REQUESTS FOR PRODUCTION
V8. g OF DOCUMENTS
Michele Ballard Miller, an individual dba )
MILLER LAW GROUP, )

)

Applicant.

Mark: MILLER LAW GROUP
Serial No.: 77/343,411
Filing Date: December 4, 2007

Publicdtion Date: May 6, 2008

APPLICANT'S RESPONSES TO OPPOSER’S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS
Pursuant to Rule 34 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice, Applicant Michele Ballard Miller, an individual dba MILLER
LAW GROUP (“Applicant”), through its attorney of record, Anne Hiaring, Esq., responds to
Opposer Mitchell Miller, a Professional Corporation dba MILLER LAW GROUP’s
(“Opposer™) First Set of Requests for Production of Documents (“Requests”).
GENERAL OBJECTIONS
L Applicant objects to Opposer’s Requests to the extent they seek the
identification and production of “all” documents, and all “originals, drafts, copies and
photocopies of the documents” as overly broad and unduly burdensome to the extent the

request is open-ended as to time, and because producing originals and multiple copies is

Responses to Opposer’s 1" Set of RPD 1 .
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burdensome. If the authenticity of any document is in issue, originals will be produced.
Originals of marketing materials and the like where multiple copies exist will be
produced. Multiple copies will be produced if the existence of a document in the files for
a particular individual is relevant to the issues in this cancellation.

.2' Applicant objects to Opposer’s Requests to the extent that they purport to
impose obligations beyond those set forth in the Federal Rules of Civil Procedure.
Specifically, Applicant objects to any request for production of documents and things
which seek the production of “each”, “every” and “all” documents and things or the like
as unduly burdensome.

3. Applicant objects to Opposer’s Requests that seek documents subject to
the attorney-client privilege, work-product doctrine or both, which are excludable
documents. Where appropriate, relevant non-privileged documents will be produced.
Applicant also objects to those Requests that seek proprietary or confidenttal business
information, subject to the entry of a mutually agreeable protective order. Upon entry of
such an order, protected documents will be produced.

4, Applicant objects to Opposer’s Requests to the extent that they call for
information or documents not in Applicant’s possession, custody, or control.

5. Applicant objects to these Requests insofar as they request information
relating to historical time period for which Applicant may no longer have documents and
things which would permit it to provide a complete answer. No documents and things
have been destroyed other than as may have occurred in the ordinary course of business,

in which case attempts to recreate the information contained in such documents and

things would be unreasonably, if not impossibly, burdensome to Applicant.
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6. Applicant objects to those Requests that seek information irrelevant to the
subject matter of this litigation and which are not reasonably calculated to lead to the
discovery of relevant or admissible evidence.

9. Many of the following requests for production of documents are
overlapping or duplicative. Applicant will produce relevant documents only once, even
though the same documents are requested more than once.

Subject to and without waiving the foregoing, Applicant responds to Opposer’s

First Set Document Requests follows:

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 1

All Documents and things that concern the creation, implementation, or usage by or for

Applicant that incorporate the terms “MILLER” and “LAW GROUP” in combination.

RESPONSE TO REQUEST NO. 1

Applicant objects to this Request to the extent it seeks the identification and production of “all”
documents, and all “things” as overly broad and unduly burdensome. Applicant objects to
Opposer’s Request o the extent the request is open-ended as to time. Applicant also objects to
this Request to the extent it seeks proprietary or confidential business information, subject to
the entry of a mutually agreeable protective order. Where appropriate, Applicant will produce
relevant, non-privileged documents to the extent any exist.

REQUEST NO. 2

All Documents and things concerning any application to register the name “MILLER

LAW GROUP” of Applicant anywhere in the world.
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Ref: MILLER 1.1



RESPONSE TO REQUEST NO. 2

Applicant objects to this Request to the extent that it seeks documents and information
concerning activities outside of the U.S. In responding to Opposer’s Requests for
Documents, Applicant has limited each response to matters within the U.S. Applicant objects
to thisMRequest to the extent it is not limited in time. Applicant objects to this Request to the
extent that it is vague, overly broad and unduly burdensome. Applicant objects to the Request
for the above cited reasons and will produce only relevant, non-privileged or exempt

documents to the extent they exist.

REQUEST NO. 3

All Documents and things Concerning any agreements actual or contemplated, involving
Applicant and another Person and use of the name “MILLER LAW GROUP” or any portion of
the Mark.

RESPONSE TO REQUEST NO. 3

Applicant objects to this Request to the extent that it is overly broad and unduly burdensome.
Applicant objects to this Request to the extent it is not limited to the United States. Applicant
objects to this Request to the extent that it is not limited in time. Applicant objects to this
Request that it seeks information that is neither relevant nor likely to result in the discovery of
admissible evidence. Applicant objects to this Request to the extent that it seeks information
not in Applicant’s control. Applicant objects to this Request to the extent that it secks
disclosure of information that is subject to confidentiality and Applicant reserves the right to
withhold production unless and until the entry of an agreed-upon protective order is in place.

Applicant objects to this Request to the extent that it calls for information protected from
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discovery by reason of the attorney-client privilege or attorney work product immunity
doctrines or other applicable privileges, any information prepared in anticipation of litigation,
or any information containing the mental impressions, conclusions, opinions or legal theories
of any attorney representing Applicant. Applicant objects to the Request for the above cited
reasons and will produce only relevant, non-privileged or exempt documents to the extent they
exist.

REQUEST NO. 4

All Documents Concerning any legal proceeding (actual, contemplated, or threatened)
involvéng Applicant and any other Person concerning the alleged unauthorized use of
“MILLER LAW GROUP”.

RESPONSE TO REQUEST NO. 4

Applicant objects to this Request to the extent that it is overly broad and unduly burdensome.
Applicant objects to this Request to the extent it is not limited to the United States. Applicant
objects to this Request to the extent that it is not limited in time. Applicant objects to this
Request that it seeks information that is neither relevant nor likely to result in the discovery of
admissible evidence. Applicant objects to this Request to the extent that it seeks information
that is a matter of public record, and therefore, equally available to Opposer. Applicant objects
to this Request to the extent that it seeks disclosure of information that is subject to
confidentiality and Applicant reserves the right to withhold production unless and until the
entry of an agreed-upon protective order is in place. Applicant objects to this Request to the
extent that it calls for information protected from discovery by reason of the attorney-client
privilege or attorney work product immunity doctrines or other applicable privileges, any
information prepared in anticipation of litigation, or any information containing the mental

impressions, conclusions, opinions or legal theories of any attorney representing Applicant.
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Applicant objects to the Request for the above cited reasons and will produce only relevant,

non-privileged or exempt documents to the extent they exist.

o

REQUEST NO. 5

All Documents and things Concerning Applicant’s alleged first use of the name
“MILLER LAW GROUP” for each service of Applicant.
RESPONSE TO REQUEST NO. 5
Applicant objects to this Request to the extent that it is overly broad and unduly burdensome.
Applicant objects to this Request to the extent that it is not limited in time. Applicant objects
to this Request to the extent that it calls for information protected from discovery by reason of
the attorney-client privilege or attorney work product immunity doctrines or other applicable
privileges, any information prepared in anticipation of litigation, or any information containing
the mental impressions, conclusions, opinions or legal theories of any attorney representing
Applicant, Applicant objects to the Request for the above cited reasons and will produce only

relevant, non-privileged or exempt documents to the extent they exist.

REQUEST NO. 6

All Documents and things Concerning any survey, poll, or other investigation undertaken

by or on behalf of Applicant in connection with the name “MILLER LAW GROUP,” whether
for the purpose of ascertaining likelihood of confusion, secondary meaning, or otherwise.

RESPONSE TO REQUEST NO. 6

Applicant objects to this Request to the extent that it is overly broad and unduly burdensome.

Applicant objects to this Request to the extent that it is not limited in time. Applicant objects
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to this Request to the extent that it seeks disclosure of information that is subject to
confidentiality and Applicant reserves the right to withhold production unless and until the
entry of an agreed-upon protective order is in place. Applicant objects to this Request to the
extent that it calls for information protected from discovery by reason of the attorney-client
privilege or attorney work product immunity doctrines or other applicable privileges, any
information prepared in anticipation of litigation, or any information containing the mental
impressions, conclusions, opinions or legal theories of any attorney representing Applicant.
Applicant objects to the Request for the above cited reasons and will produce only relevant,
non-pﬁvileged or exempt documents to the extent they exist.
REQUEST NO. 7

Representative Documents and things that describe each type of service ever advertised,
offered in the United States by Applicant under the name “MILLER LAW GROUP.”
RESPONSE TO REQUEST NO. 7
Applicant objects to Opposer’s Request as it is open-ended as to time on therefore it is overly
broad and unduly burdensome. Applicant objects to this Request to the extent that it seeks
information that is neither relevant nor likely to result in the discovery of admissible evidence.
Applicant objects to the Request for the above cited reasons and will produce only relevant,
non-duplicative, non-privileged or exempt documents to the extent they exist.
RE( ZI_;EST NO. 8

All Documents and things Concerning trademark searches, trademark clearance, approval
or evaluation of the name “MILLER LAW GROUP” or variations of the mark.

RESPONSE TO REQUEST NO. 8

Applicant objects to this Request to the extent that it is overly broad and unduly burdensome.

Applicant objects to this Request to the extent that it is not limited in time. Applicant objects
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to this Request to the extent that it seeks disclosure of information that is subject to
confidentiality and Applicant reserves the right to withhold production unless and until the
entry of an agreed-upon protective order is in place. Applicant objects to this Request to the
extent;hat it calls for information protected from discovery by reason of the attorney-client
privilege or attorney work product immunity doctrines or other applicable privileges, any
information prepared in anticipation of litigation, or any information containing the mental
impressions, conclusions, opinions or legal theories of any attorney representing Applicant.
Applicant objects to the Request for the above cited reasons and will produce only relevant, -
non-privileged or exempt documents to the extent they exist.
REQUEST NO. 9

All Documents and things Concerning a summary of the total annual revenue, and

location(s) of all services for Applicant’s services identified by the name “MILLER LAW

GROUP” from 1998 through 2008.

[

RESPONSE TO REQUEST NO. 9

Applicant objects to this Request to the extent that it seeks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
on the basis that it calls for information that is neither relevant nor reasonably calculated to lead
to the discovery of admissible evidence. Applicant objects to this Request to the extent that it
calls for information protected from discovery by reason of the attorney-client privilege or
attorney work product immunity doctrines or other applicable privileges. If and when a
protective order is in place Applicant will produce only relevant, non-privileged or exempt

documents. Applicant’s reservation of right to produce such additional documents in the future
1€
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and failure to produce such information at this time shall not waive Applicant’s right to offer
such information into evidence at trial or in other proceedings.

REQUEST NO. 10

All Documents and things Concerning a summary of the total annual advertising
expenditures to promote the services offered by Applicant in connection with the name
“MILLER LAW GROUP” from 1998 through 2008.

RESPONSE TO REQUEST NO. 10

Applicant objects to this Request to the extent that it seeks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
on the basis that it calls for information that is neither relevant nor reasonably calculated to lead
to the discovery of admissible evidence. Applicant objects to this Request to the extent that it
calls for information protected from discovery by reason of the attorey-client privilege or
attorney work product immunity doctrines or other applicable privileges. If and when a
protective order is in place, Applicant will produce only relevant, non-privileged or exempt
documents. Applicant’s reservation of right to produce such additional documents in the future
and failure to produce such information at this time shall not waive Applicant’s right to offer

such information into evidence at trial or in other proceedings.

REQUEST NO. 11

All Documents and things Concerning any allegation of infringement or dilution between
the name “MILLER LAW GROUP” and any mark of another Person.

RESPONSE TO REQUEST NO. 11

Applicant objects to this Request to the extent that it is overly broad and unduly burdensome.

Applicant objects to this Request to the extent that it is not limited in time. Applicant objects
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to this Request to the extent that it calls for information protected from discovery by reason of
the attorney-client privilege or attorney work product immunity doctrines or other applicable
privi]eées, any information prepared in anticipation of litigation, or any information containing
the mental impressions, conclusions, opinions or legal theories of any attorney representing
Applicant. Applicant’s reservation of right to produce such additional documents in the future
and failure to produce such information at this time shall not waive Applicant’s right to offer
such information into evidence at trial or in other proceedings.
REQUEST NO. 12

Representative samples of all promotional (e.g., advertising or marketing) materials in
which Applicant’s uses the name “MILLER LAW GROUP™.
RESPONSE TO REQUEST NO. 12
Applicant objects to this Request to the extent that it is overly broad and unduly burdensome.
Applieuent objects to this Request to the extent that it is not limited in time. Applicant will
produce only relevant, non-privileged documents.

REQUEST NO. 13

All Documents received from customers, including but not limited to, claims or
complaints and letters Concerning services sold under the “MILLER LAW GROUP”.

RESPONSE TO REQUEST NO. 13

Applicant objects to this Request to the extent that it seeks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
on the basis that it calls for information that is neither relevant nor reasonably calculated to lead

to the discovery of admissible evidence. Applicant objects to this Request to the extent that it

calls for information protected from discovery by reason of the attorney-client privilege or
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attorney work product immunity doctrines or other applicable privileges. If and when a
protective order is in place, Applicant will produce only relevant, non-privileged or exempt
documents.

REQUEST NO. 14

All Documents and things that Concern the selection of the name “MILLER LAW

GROUP” by Applicant.

RESPONSE TO REQUEST NO. 14

Appli(:ant objects to this Request to the extent that it is overly broad and unduly burdensome.
Applicant objects to this Request to the extent that it is not limited in time. Applicant objects
to this Request on the basis that it calls for information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Applicant objects to this Request to
the extent that it calls for information protected from discovery by reason of the attorney-client
privilege or attorney work product immunity doctrines or other applicable privileges, any
information prepared in anticipation of litigation, or any information containing the mental
impressions, conclusions, opinions or legal theories of any attorney representing Applicant.
Applicant’s reservation of right to produce such additional documents in the future and failure
to produce such information at this time shall not waive Applicant’s right to offer such

information into evidence at trial or in other proceedings.

REQUEST NO. 15

Produce all Documents Concerning any analysis comparing Applicant’s services offered

under the name “MILLER LAW GROUP” with the services of any other Person,
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RESPONSE TO REQUEST NO. 15

Applicant objects to this Request to the extent that it is overly broad and unduly burdensome.
Applicant objects to this Request to the extent that it is not limited in time. Applicant objects
to this Request on the basis that it calls for information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Applicant objects to this Request to
the extent that it calls for information protected from discovery by reason of the attorney-client
privilege or attorney work product immunity doctrines or other applicable privileges, any
information prepared in anticipation of litigation, or any information containing the mental
impressions, conclusions, opinions or legal theories of any attorney representing Applicant.
Applicant’s reservation of right to produce such additional documents in the future and failure
to produce such information at this time shall not waive Applicant’s right to offer such
information into evidence at trial or in other proceedings.

REQUEST NO. 16

All Documents and things Concerning any advertising agency or marketing firm used by

Applicant in connection with the use of the name “MILLER LAW GROUP”.

RESPONSE TO REQUEST NO. 16

Applicant objects to this Request to the extent that it is overly broad and unduly burdensome.
Applicant objects to this Request to the extent that it is not limited in time. Applicant objects
to this Request on the basis that it calls for information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Applicant objects to this Request to
the extent that it calls for information protected from discovery by reason of the attorney-client
privilege or attorney work product immunity doctrines or other applicable privileges, any
information prepared in anticipation of litigation, or any information containing the mental

impressions, conclusions, opinions or legal theories of any attorney representing Applicant.
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Applicant’s reservation of right to produce such additional documents in the future and failure
to produce such information at this time shall not waive Applicant’s right to offer such
information into evidence at trial or in other proceedings. Subject to entry of an agreed-upon
protective order will produce documents relating to marketing consultants and advertising
agencies.
REQUEST NO. 17

All Documents and things Concerning any advertising agency or marketing firm used by
Applicant in connection with the use of the name “MILLER LAW GROUP”.

RESPONSE TO REQUEST NO. 17

Applicant objects to this Request to the extent that it is overly broad and unduly burdensome.
Applicant objects to this Request to the extent that it is not limited in time. Applicant objects
to this Request on the basis that it calls for information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Applicant objects to this Request to
the extent that it calls for information protected from discovery by reason of the attorney-client
privilege or attorney work product immunity doctrines or other applicable privileges, any
information prepared in anticipation of litigation, or any information containing the mental
impres;ions, conclusions, opinions or legal theories of any attorney representing Applicant.
Applicant’s reservation of right to produce such additional documents in the future and failure
to produce such information at this time shall not waive Applicant’s right to offer such
information into evidence at trial or in other proceedings. Subject to entry of an agreed-upon
protective order will produce, to the extent any exist, any relevant documents relating to

marketing consultants and advertising agencies.

REQUEST NO. 18
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All Documents upon which Applicant relies to support its contention that Applicant’s
name ‘c‘:MILLER LAW GROUP” has acquired distinctiveness.
RESPONSE TO REQUEST NO. 18
Applicant objects to the Request to the extent that seeks proprietary or confidential business
information, subject to the entry of a mutually agreeable protective order, protected documents
will be produced. Applicant objects to this Request to the extent that it calls for information
protected from discovery by reason of the attorney-client privilege or attorney work product
immunity doctrines or other applicable privileges, any information prepared in anticipation of
litigation, or any information containing the mental impressions, conclusions, opinions or legal
theories of any attorney representing Applicant. Applicant’s reservation of right to produce
such additional documents in the future and failure to produce such information at this time

.
shall not waive Applicant’s right to offer such information into evidence at trial or in other

proceedings.
REQUEST NO. 19

All Documents and things evidencing Communications between Applicant and any
promotional firm (e.g., advertising or marketing agency) concerning the manner of using the
name “MILLER LAW GROUP”.
RESPONSE TO REQUEST NO. 19
Applicant objects to this Request to the extent that it seeks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and
until t}clf% entry of an agreed-upon protective order is in place. Applicant objects to this Request
to the extent that it is overly broad and unduly burdensome. Applicant objects to this Request
to the extent that it is not limited in time. Applicant objects to this Request on the basis that it

calls for information that is neither relevant nor reasonably calculated to lead to the discovery
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of admissible evidence. Applicant’s reservation of right to produce such additional documents
in the future and failure to produce such information at this time shall not waive Applicant’s
right to offer such information into evidence at trial or in other proceedings. Subject to entry of
an agreed-upon protective order will produce, to the extent any exist, any relevant documents
relatilng to marketing consultants and advertising agencies.
REQUEST NO. 20

All Documents and things Concerning any agreements between Applicant and any other
Person about the use of the terms “MILLER” or “LAW GROUP”.
RESPONSE TO REQUEST NO. 20 -
Applicant objects to this Request to the extent that it seeks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
to the extent that it is overly broad and unduly burdensome. Applicant objects to this Request
to the extent that it is not limited in time. Applicant objects to this Request on the basis that it
calls for information that is neither relevant nor reasonably calculated to lead to the discovery
of admissible evidence. Applicant objects to this Request to the extent that it calls for
information protected from discovery by reason of the attorney-client privilege or attorney
work 'product immunity doctrines or other applicable privileges, any information prepared in
anticipation of litigation, or any information containing the mental impressions, conclusions,
opinions or legal theories of any attorney representing Applicant. Applicant’s reservation of
right to produce such additional documents in the future and failure to produce such
information at this time shall not waive Applicant’s right to offer such information into

evidence at trial or in other proceedings.
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REQUEST NO. 21

For each media type in which the name “MILLER LAW GROUP” is used, representative
samples of Documents and things that depict or use the name “MILLER LAW GROUP,”
including, but not limited to, advertisements, promotional materials, publications, displays,
tags, stickers, stamps, signs, brochures, procedures, manuals, and the like.

RESPONSE TO REQUEST NO. 21

Applicant objects to this Request to the extent that it is ambiguous, overly broad and unduly
burdensome in seeking “each media type”. Applicant objects to this Request to the extent that
it is not limited in time. Applicant will produce photocopies of examples advertising and

promotional materials.

REQUEST NO. 22

All Documents and things evidencing any instances of actual confusion between
applicant’s name “MILLER LAW GROUP” and any other name.

RESPONSE TO REQUEST NQ.22

Applicant objects to this Request to the extent that it seeks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
to the extent that it calls for information protected from discovery by reason of the attorney-
client privilege or attorney work product immunity doctrines or other applicable privileges, any
information prepared in anticipation of litigation, or any information containing the mental
impre;sions, conclusions, opinions or legal theories of any attomey representing Applicant.
Applicant’s reservation of right to produce such additional documents in the future and failure

to produce such information at this time shall not waive Applicant’s right to offer such

information into evidence at trial or in other proceedings.
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REQUEST NO. 23

To the extent not covered elsewhere in the requests, all opinions or studies concerning the
use of terms “MILLER” or “LAW GROUP” together or separately.

RESPONSE TO REQUEST NO.23

Applicant objects to this Request to the extent that it seeks disclosure of information that is
subj ecf to confidentiality and Applicant reserves the right to withhold production unless and
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
to the extent that it calls for information protected from discovery by reason of the attorney-
client privilege or attorney work product immunity doctrines or other applicable privileges, any
information prepared in anticipation of litigation, or any information containing the mental
impressions, conclusions, opinions or legal theories of any attorney representing Applicant.
Applicant’s reservation of right to produce such additional documents in the future and failure

to produce such information at this time shall not waive Applicant’s right to offer such

information into evidence at trial or in other proceedings.

REQUEST NO. 24
=

All Documents and things Concerning any Communication between Applicant and any
other Person about Opposer or the subject matter of this proceeding.

RESPONSE TO REQUEST NO.24

Applicant objects to this Request to the extent that it secks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
to the extent that it is overly broad and unduly burdensome. Applicant objects to this Request
to the extent that it is not limited in time. Applicant objects to this Request on the basis that it

calls for information that is neither relevant nor reasonably calculated to lead to the discovery

¢
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of admissible evidence. Applicant objects to this Request to the extent that it calls for
information protected from discovery by reason of the attorney-client privilege or attorney
work product immunity doctrines or other applicable privileges, any information prepared in
anticipation of litigation, or any information containing the mental impressions, conclusions,
opinions or legal theories of any attorney representing Applicant. Applicant’s reservation of
right to produce such additional documents in the future and failure to produce such
information at this time shall not waive Applicant’s right to offer such information into
evidence at trial or in other proceedings.
REQUEST NO. 25

Documents and things sufficient to summarize the annual sales and profitability
information about services offered by Applicant under “MILLER LAW GROUP” from the date
of first use to the present.

RESPONSE TO REQUEST NO.25

Applicant objects to this Request to the extent that it seeks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
to the extent that it is overly broad and unduly burdensome. Applicant objects to this Request
to the extent that it is not limited in time. Applicant objects to this Request on the basis that it
calls for information that is neither relevant nor reasonably calculated to lead to the discovery
of adntissible evidence. Applicant’s reservation of right to produce such additional documents
in the future and failure to produce such information at this time shall not waive Applicant’s

right to offer such information into evidence at trial or in other proceedings.
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REQUEST NO. 26

To the extent not covered elsewhere in these requests, all Documents and things
Concerning Opposer or its use of “MILLER LAW GROUP”.
RESPONSE TO REQUEST NO.26
Applicant objects to this Request on the grounds that it is burdensome. The information
requested is Opposer’s documents and things and Opposer should know what it has available to
it. Applicant objects to this Request on the basis that it calls for information that is neither
relevant nor reasonably calculated to lead to the discovery of admissible evidence. Applicant’s
reservation of right to produce such additional documents in the future and failure to produce
such information at this time shall not waive Applicant’s right to offer such information into
evidence at trial or in other proceedings.

REQUEST NO. 27

All Documents and things Concerning Applicant’s policies for the making and retention

of records.

RESPONSE TO REQUEST NO.27

Applicant objects to this Request on the basis that it calls for information that is neither
relevant nor reasonably calculated to lead to the discovery of admissible evidence. Applicant
objects to this Request to the extent that it seeks disclosure of information that is subject to
confidentiality and Applicant reserves the right to withhold production unless and until the
entry of an agreed-upon protective order is in place. Applicant objects to this Request to the
extent that it is overly broad and unduly burdensome. Applicant objects to this Request to the
extent that it is not limited in time. Applicant’s reservation of right to produce such additional
documents in the future and failure to produce such information at this time shall not waive

Applicant’s right to offer such information into evidence at trial or in other proceedings.

o
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REQUEST NO. 28

All Documents and things Concerning Persons other than Applicant of which Applicant
is aware have used the terms “MILLER” or “LAW GROUP” alone or in combination.
RESPONSE TO REQUEST NO.28
Applicant objects to this Request to the extent that it seeks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
to the extent that it is overly broad and unduly burdensome. Applicant objects to this Request
to the ;xtent that it is not limited in time. Applicant’s reservation of right to produce such

additional documents in the future and failure to produce such information at this time shall not

waive Applicant’s right to offer such information into evidence at trial or in other proceedings.

REQUEST NO. 29

All documents and things Concerning information conceming the technical expertise of

the purchasers of Applicant’s services.

RESPONSE TO REQUEST NO.29

Applicant objects to this Request to the extent that it seeks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and

-
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
to the extent that it is overly broad and unduly burdensome. Applicant objects to this Request
to the extent that it is not limited in time. Applicant objects to this Request on the basis that it
calls for information that is neither relevant nor reasonably calculated to lead to the discovery

of admissible evidence. Applicant objects to this Request to the extent that it calls for
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information protected from discovery by reason of the attorney-client privilege or attorney
work product immunity doctrines or other applicable privileges, any information prepared in
anticipation of litigation, or any information containing the mental impressions, conclusions,
opiniops or legal theories of any attorney representing Applicant. Applicant’s reservation of
right to produce such additional documents in the future and failure to produce such
information at this time shall not waive Applicant’s right to offer such information into
evidence at trial or in other proceedings.
REQUEST NO. 30

All Documents and things supporfing Applicant’s denial of paragraph 11 of the Amended

Opposition.

RESPONSE TO REQUEST NO. 30

Applicant objects to this Request to the extent that it seeks disclosure of information that is
subject to confidentiality and Applicant reserves the right to withhold production unless and
until the entry of an agreed-upon protective order is in place. Applicant objects to this Request
to the extent that it is overly broad and unduly burdensome. Applicant objects to this Request
to the extent that it is not limited in time. Applicant objects to this Request to the extent that it
calls for information protected from discovery by reason of the attorney-client privilege or
attorney work product immunity doctrines or other applicable privileges, any information
prepared in anticipation of litigation, or any information containing the mental impressions,
conclusions, opinions or legal theories of any attorney representing Applicant. Applicant’s
reservation of right to produce such additional documents in the future and failure to produce
such information at this time shall not waive Applicant’s right to offer such information into

evidence at trial or in other proceedings.

IS

Responses to Opposer’s 1* Set of RPD 21
Ref: MILLER 1.1



REQUEST NO. 31

All Documents and things supporting Applicant’s denial of paragraph 26 of the Amended
Opposition. |
RESPONSE TO REQUEST NO.31
Applicant objects to this Request on the basis that it is ambiguous. Applicant objects to this
Request to the extent that it seeks disclosure of information that is subject to confidentiality
and Applicant reserves the right to withh(‘)ld production unless and until the entry of an agreed-
upon pqrotective order is in place. Applicant objects to this Request to the extent that it calls for
information protected from discovery by reason of the attorney-client privilege or attorney
work product immunity doctrines or other applicable privileges, any information prepared in
anticipation of litigation, or any information containing the mental impressions, conclusions,
opinions or legal theories of any attorney representing Applicant. Applicant’s reservation of
right to produce such additional documents in the future and failure to produce such
information at this time shall not waive Applicant’s right to offer such information into

evidence at trial or in other proceedings.

REQUEST NO. 32

If your response to Request for Admission number 1 is that the document is not genuine
.
then produce all Documents and things that support your response.

RESPONSE TO REQUEST NO.32

Applicant objects on the grounds that the genuine documents requested are as available to
Opposer. They are located in Applicant’s trademark application file. Opposer can find

Applicant’s public filings, including its evidence of use, at:

http:/tmportal.uspto. gov/extemal/porta]/tow‘?SRCH=Y&isSubmittcd=mle&details=&SELECT
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=US+Serial+No&TEXT=77343411. If this link fails then Opposer has to merely go to

TTABVue- Opposition Serial number (91184841) click on link Trademark Document
Retrieval listed next to the serial number, which will allow you to search, download, print file
.

Applicant’s file wrapper history for its trademark MILLER LAW GROUP.

REQUEST NO. 33

If your response to Request for Admission number 2 is that the document is not genuine
then produce all Documents and things that support your response.

RESPONSE TO REQUEST NO.33

See response to Request 32.

REQUEST NO. 34

If your response to Request for Admission number 3 is that the document is not genuine

then produce all Documents and things that support your response.

RESPONSE TO REQUEST NO. 34
o
See response to Request 32, 33.

REQUEST NO. 35

If your response to Request for Admission number 4 is not an unqualified admission then
produce all Documents and things that support your response.

RESPONSE TO REQUEST NO.33

Applicant refers Opposer to its Response to Admission No. 4.

REQUEST NO. 36

If your response to Request for Admission number 5 is not an unqualified admission then
produce all Documents and things that support your response.

RESPE)NSE TO REQUEST NO.36

Applicant refers Opposer to its Response to Admission No. 5.
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REQUEST NO. 37

If your response to Request for Admission number 6 is not an unqualified admission then
produce all Documents and things that support your response.

RESPONSE TO REQUEST NO.37

Applicant refers Opposer to its Response to Admission No. 6.

REQUEST NO. 38

If your response to Request for Admission number 7 is not an unqualified admission then

produce all Documents and things that support your response.

RESPONSE TQ REQUEST NO.38

Applicant refers Opposer to its Response to Admission No. 7.

REQUEST NO. 39

If your response to Request for Admission number 8 is not an unqualified admission then
produce all Documents and things that support your response.

RESPONSE TO REQUEST NO.39

Applicant refers Opposer to its Response to Admission No. 8.

REQUEST NO. 40

If your response to Request for Admission number 9 is not an unqualified admission then
produce all Documents and things that support your response.

RESPONSE TO REQUEST NO. 40

Applicant refers Opposer to its Response to Admission No. 9.
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REQUEST NO. 41

If your response to Request for Admission number 10 is not an unqualified admission
then pfoduce all Documents and things that support your response.
RESPONSE TO REQUEST NO.41
Applicant refers Opposer to its Response to Admission No. 10.

REQUEST NO. 42

If your response to Request for Admission number 11 is not an unqualified admission
then produce all Documents and things that support your response.

RESPONSE TO REQUEST NO.42

Applicant refers Opposer to its Response to Admission No. 11.

REQUEST NO. 43

If your response to Request for Admission number 12 is not an unqualified admission
then pfoduce all Documents and things that support your response.

RESPONSE TO REQUEST NO.43

Applicant refers Opposer to its Response to Admission No. 12,

REQUEST NO. 44

If your response to Request for Admission number 13 is not an unqualified admission

then produce all Documents and things that support your response.
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RESPONSE TO REQUEST NO.44

Applicant refers Opposer to its Response to Admission No. 13.

Respectfully submitted,

' LAW OFFICWI G
Dated: November 13, 2009 By:

ar6l L. Smith, Esq.

Law Office of Anne Hiaring
711 Grand Avenue, Suite 260
San Rafael, CA 94901

Tel: (415) 457-2040

Fax: (415) 457-2822

Email: info@hiaringlaw.com

Attorneys for Applicant
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CERTIFICATE OF SERVICE BY MAIL

This is:to certify that one copy of Applicant’s Response to First Set of Requests for
Production of Documents as mailed by first class mail, postage prepaid, to Opposer’s
counsel: :

Nick Heimlich, Esq.

Miller Law Group

260 Sheridan Avenue, Suite 208
Palo Alito, CA 94306

Tel: (650) 566-2290

Fax: (650) 566-2298

Email: nheimlich@millerlg.com

Opposer

s

Signed: Meghti] Auerswald
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Mitchell Miller, a Professional Corporation }  Opposition No. 91184841
dba MILLER LAW GROUP P.C. }
}  APPLICANT’S RESPONSES TO
Opposer, ) OPPOSER’S FIRST SET OF
) INTERROGATORIES
V8. )
)
Michele Ballard Miller, an individual dba )
MILLER LAW GROUP, )
)
Applicant.
Mark: MILLER LAW GROUP
Serial No.: 77/343,411
Filing Date: December 4, 2007

Publication Date: May 6, 2008

APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF INTERROGATORIES

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice, Applicant Michele Ballard Miller, an individual dba, MILLER
LAW GROUP (“Applicant”), through its attorney of record, Anne Hiaring, Esq., responds to
Opposer Mitchell Miller, a Professional Corporation dba MILLER LAW GROUP (“Opposer”)

p
First Set of Interrogatories.

GENERAL OBJECTIONS

1. Inresponse to those interrogatories seeking information which is as readily
ascertainable by Opposer as by Applicant through the inspection of responsive documents,
Applicant may, to the extent such a response is proper, produce responsive documents.

2. Applicant objects to each interrogatory and each document request to the extent that

they call for any privileged information or documents, including, without limitation, attorney-
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client communications.

3g. Applicant objects to each interrogatory and each document request to the extent that
they call for information or documents not in Applicant’s possession, custody, or control.

4.  Applicant objects to each interrogatory and each document request to the extent that
they call for information unrelated to the subject matter of this action and/or information the
search for which would be unduly burdensome and prejudicial.

5. Applicant objects to each interrogatory and each document request to the extent that
they call for disclosure of confidential business information.

Subject to and without waiving the foregoing, Applicant responds to Opposer’s
First Set of Interrogatories as follows:

I

INTERROGATORY NO. 1

For each type of services offered by Applicant under the name “MILLER LAW
GROUP” describe with particularity the level of sophistication of Applicant’s clients.
RESPONSE TO INTERROGATORY NO.1
Applicant’s clients are businesses and the general public.

INTERROGATORY NO. 2

Please describe the legal services provided by Applicant under the name

“MILLER LAW GROUP”.

RESPONSE TQ INTERROGATORY NO.2

Applicant offers its legal services to the general public including clients ranging from

start-up companies to Fortune 500 companies.
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INTERROGATORY NO. 3

Describe in detail the circumstances of Applicant’s alleged first use of the name
“MILLER LAW GROUP”.
RESPONSE TO INTERROGATORY NO.3
Applicant first offered its legal services to the general public on the date stated in its
Trademark Application, Serial No. 77343411.

INTERROGATORY NO. 4

Identify each third person of which applicant is aware who has used the terms
“MILLER” or “LAW GRQOUP” alone or in combination.

RESPONSE TO INTERROGATORY NO.4

Applicant objects to this interrogatory on the grounds it is overly broad and burdensome.
Opposer has not defined what it means by “used the terms” and as currently phrased this
interrogatory could be construed to mean identify every person who ever uttered
Applicant’s trademark MILLER LAW GROUP and/or any combinations thereof. This is
impossible.
INTERROGATORY NO. 35

For each Person identified in response to the immediately preceding interrogatory,
state the date when the Applicant first obtained knowledge about any such use.

RESPONSE TO INTERROGATORY NO.5

See the response above.

INTERROGATORY NO. 6

Identify all persons with whom Applicant has entered into any agreements

concerning authorization to use the name “MILLER LAW GROUP”.

Response to Rogs
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RESPONSE TO INTERROGATORY NO.6

Applicant objects to this Request to the extent that it seeks disclosure of information that
is subject to confidentiality and Applicant reserves the right to withhold production unless
and until the entry of an agreed-upon protective order is in place.

INTERROGATORY NO. 7

Identify all Persons with whom Applicant has entered into any agreements
concerning authorization to use any portion of the Mark.
RESPONSE TO INTERROGATORY NO.7
Applicant objects to this Request to the extent that it seeks disclosure of information that
is subject to confidentiality and Applicant reserves the right to withhold production unless
and until the entry of an agreed-upon protective order is in place.
INTERROGATORY NO. 8

Identify the Persons who are officers of Miller Law Group, P.C.

RESPONSE TO INTERROGATORY NO.8

Michele B. Miller
INTERROGATORY NO. 9
Identify the Persons who are shareholders of Miller Law Group, P.C.

RESPONSE TO INTERROGATORY NO. 9

Michele B. Miller, Janine S. Simerly, Lisa C. Hamasaki, Tracy Thompson

INTERROGATORY NO. 10

ko
Identify the locations where Miller Law Group, P.C. conducts or has conducted its

involved services under “MILLER LAW GROUP” from the date of first use to the

present.
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RESPONSE TO INTERROGATORY NO.10
60 East Sir Francis Drake Blvd., #302, Larkspur, CA 94939
111 Sutter Street, Suite 700, San Francisco, CA 94104

INTERROGATORY NO. 11

Describe in detail the grounds upon which Applicant claims that the name
“MILLER LAW GROUP” has acquired distinctiveness.
RESPONSE TO INTERROGATORY NO.11
Applicant has used its trademark continuously since 1998. Over ten years of continuous
use of the mark for the services listed in the registration is evidence the mark has acquired
distinctiveness. Applicant reserves the right to supplement this response once it has

completed its discovery.

INTERROGATORY NO. 12

Identify all instances of actual confusion involving Applicant’s name, “MILLER

LAW GROUP” and any other name.

RESPONSE TO INTERROGATORY NO.12

Reporter for the article that referenced Opposer’s firm

INTERROGATORY NO. 13

“Identify the Persons most knowledgeable about Applicant’s use of the name

“MILLER LAW GROUP”.

RESPONSE TO INTERROGATORY NO.13

Michele B. Miller

INTERROGATORY NO. 14
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Identify the Persons most knowledgeable about Applicant’s promotional activities

using the name “MILLER LAW GROUP”.

RESPONSE TO INTERROGATORY NO.14

Michele B. Miller.

INTERROGATORY NO. 15

Identify the Persons most knowledgeable about Applicant’s sales under the name,

“MILLER LAW GROUP”.

RESPONSE TO INTERROGATORY NO.15

Michele B. Miller
INTERROGATORY NO. 16

With respect to each advertising firm used by Applicant to promote Applicant
using “MILLER LAW GROUP?”, identify the person at such firm most knowledgeable
about the substance of services provided to Applicant.

RESPONSE TO INTERROGATORY NO.16

Applicant objects to this Request to the extent that it seeks disclosure of information that
is subject to confidentiality and Applicant reserves the right to withhold production unless

and until the entry of an agreed-upon protective order is in place.

Respectfully submitted,

LAW OFFICE OF ANNE
Dated: November 13, 2009 By: /ﬁ/ 3

Carol L. Smith, Esﬁ. ~

Law Office of Anne Hiaring
711 Grand Avenue, Suite 260
San Rafael, CA 94901
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Attorneys for Applicant

CERTIFICATE OF SERVICE BY MAIL

This is to certify that one copy of the foregoing Applicant’s Response to First Set of
Interrogatories as mailed by first class mail, postage prepaid, to Opposer’s counsel:

Dated: \\ ! \?)!7,@”)0’\ /

Nick Heimlich, Esq.

Milier Law Group

260 Sheridan Avenue, Suite 208
Palo Alto, CA 94306

Tel: (650) 566-2290

Fax: (650) 566-2298

Email: nheimlich@millerlg.com

Opposer

Response to Rogs
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Mitchell Miller, a Professional Corporation )  Opposition No. 91184841
dba MILLER LAW GROUP P.C. )

)  APPLICANT’S RESPONSES TO

Opposer, ) OPPOSER’S FIRST SET OF

; REQUESTS FOR ADMISSIONS
Vs.

)
Michele Ballard Miller, an individual dba )
MILLER LAW GROUP, )

)

Applicant.

Mark: MILLER LAW GROUP
Serial No.: 77/343,411
Filing Date: December 4, 2007

Publication Date: May 6, 2008

APPLICANT’S RESPONSES TO OPPOSER’S FIRST SET OF REQUESTS FOR
ADMISSIONS

Pursuant to Rule 36 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice, Applicant Michele Ballard Miller, an individual dba MILLER
LAW GROUP (“Applicant™), through its attorney of record, Anne Hiaring, Esq., responds to
Opposer Mitchell Miller, a Professional Corporation dba MILLER LAW GROUP’s

(“Opposer”) First Set of Requests for Admissions.

GENERAL OBJECTIONS
}ipplicant incorporates by reference its General Objections to Opposer’s First Set of
Interrogatories and Requests for Production of Documents to Applicant.
Subject to and without waiving the foregoing, Applicant responds to Opposer’s

First Set of Requests for Admissions as follows:
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REQUESTS FOR ADMISSIONS
1. The genuineness of the following document, a copy of which is attached.
Exhibit A is a true and correct (black and white) copy of the webpage of the law
firm in the specimen of Applicant’s Trademark Application, filed on December 4,
2007, Serial Number 77343411, located at the web address of

http://www.millerlawgroup.com/about as that webpage appeared on or about

September 17, 2009 at 4:17pm, pacific standard time.

RESPONSE TO REQUEST FOR ADMISSION NO. 1

Applicant has no idea what existed on the internet on or about September 17, 2009 at
4:17pm, Pacific Standard Time and what Opposer did or did not copy on that date.
Therefore, Applicant objects to this Request as it requires speculation as to what
documents may have once existed and on that basis denies the same.
2. The genuineness of the following document, a copy of which is attached.
<Exhibit B is a true and correct (black and white) copy of the webpage of the law
firm in the specimen of Applicant’s Trademark Application, filed on December 4,
2007, Serial number 77343411, located at the web address of
http:www.millerlawgroup.com/clients as that webpage appeared on or about
September 17, 2009 at 4:19pm, pacific standard time.

RESPONSE TO REQUEST FOR ADMISSION NO. 2

Applicant has no idea what existed on the internet on or about September 17, 2009 at
4:19pm, Pacific Standard Time and what Opposer did or did not copy on that date.
Therefore, Applicant objects to this Request as it requires speculation as to what

documents may have once existed and on that basis denies the same.

I~
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3. The genuineness of the following document, a copy of which is attached.

Exhibit C is a true and correct (black and white) copy of the webpage of the law
firm in the specimen of Applicant’s Trademark Application, filed on December 4,
2007, Serial Number 77343411, located at the web address of
http:www.millerlawgroup.com/attorneys/detail/45 as that webpage appeared on or
about September 17, 2009 at 4:44pm, pacific standard time.

RESPONSE TO REQUEST FOR ADMISSION NO. 3

Applicant has no idea what existed on the internet on or about September 17, 2009 at
4:44pm, Pacific Standard Time and what Opposer did or did not copy on that date.
Therefore, Applicant objects to this Request as it requires speculation as to what
documents may have once existed and on that basis denies the same.

The truth of each of the following statements below:
4. Please admit or deny that “Miller Law Group” refers to services provided by

Miller Law Group, a Professional Corporation, a California corporation formed on

8/24/1998.
RESPONSE TO REQUEST FOR ADMISSION NO. 4
Applicant admits Miller Law Group was formed as a California Professional
Corporation on August 24, 1998. Applicant objects to the remaining portion of this

o
Request as vague, ambiguous and unintelligible and on that basis denies the same.

Applicant’s Response to Requests for Admissions 3
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5. Please admit or deny that Miller Law Group, a Professional Corporation has a
group of lawyers.

RESPONSE TO REQUEST FOR ADMISSION NO. 5

Applicimt objects to this Request on the basis that it is vagne, ambiguous and
unintelligible in its use of the undefined term “group of lawyers™ and also objects that it is
vague and ambiguous as to time and on that basis denies the same.

6. Please admit or deny that “Miller Law Group” as used by Applicant refers to

Miller Law Group, a Professional Corporation having a group of lawyers.

RESPONSE TO REQUEST FOR ADMISSION NO. 6
Applicant admits that Miller Law Group refers to Applicant, Miller Law Group, a
Professional Corporation. However, Applicant objects to this remaining portion of this
Request on the basis that it is vague, ambiguous and unintelligible in its use of the
undefined term “group of lawyers” and also objects that it is vague and ambiguous as to
time a;d on that basis denies the same.

7. Please admit or deny that “miller” is a common surname in the United States.

RESPONSE TO REQUEST FOR ADMISSION NO. 7

Applicant objects to this Request on the basis that it calls for speculation as Applicant has

no idea as to whether miller is a common sumame in the United States and on that basis

denies the same.

8. Please admit or deny that the words “Law Group” as used by Applicant refers to a

group of lawyers.

RESPONSE TO REQUEST FOR ADMISSION NO. 8

_Denied.

g
9. Please admit or deny that the words “Law Group™ are generic.

Applicant’s Response to Requests for Admissions 4
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RESPONSE TO REQUEST FOR ADMISSION NO. 9

Denied.
10. Please admit or deny that the words, “Miller Law Group” as used by Applicant
refers to a group of lawyers with a shareholder named “Miller”.

RESPONSE TO REQUEST FOR ADMISSION NO. 10

Applicant admits that Miller Law Group refers to Applicant. Applicant admits
that one shareholder of Applicant’s professional corporation is Michele Ballard Miller.
11. Please admit or deny that the words, “Miller Law Group” are generic.

RESPONSE TO REQUEST FOR ADMISSION NO. 11

Denied.
12. Please admit or deny that the words, “Law Group” are descriptive.

RESPONSE TO REQUEST FOR ADMISSION NO. 12

Denied.

13. Please admit or deny that the words, “Miller Law Group™ are descriptive.

RESPONSE TO REQUEST FOR ADMISSION NO. 13

Denied..

Respectfully submitted,

Dated: November 13, 2009

711 Grand Avenue, Suite 260
San Rafael, CA 94901

Tel: (415) 457-2040

Fax: (415) 457-2822

Email: info@hiaringlaw.com

Attorneys for Applicant
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CERTIFICATE OF SERVICE BY MAIL

This is to certify that one copy of the foregoing Applicant’s Response to Requests for
Admissions by first class mail, postage prepaid, to Opposer’s counsel:

Nick Heimlich, Esq.

Miller Law Group

260 Sheridan Avenue, Suite 208
Palo Alto, CA 94306

Tel: (650) 566-2290

Fax: (650) 566-2298

Email: pheimlich@millerlg.com

Opposer

Dated: “I/ \%J %OQ\

Signed: Megyuerswald
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EXHIBIT C



DOCUMENTS WITHHELD BY
APPLICANT FROM PRODUCTION:

Not Known, as Applicant did not specify
any documents withheld from production
based on their objections or claims of
privilege.



MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208
Palc Alto, CA 94306-2009
Phone: 650-566-2290

Fax: 650-566-2298
www.millerlg.com

Direct Phone: 650-566-2154
E-Mail: nheimlich@millerlg.com

SENT VIA EMAIL AND U.S. MAIL
November 25, 2009

Carol Smith

Law Office of Anne Hiaring
711 Grand Avenue, Suite 260
San Rafael, CA 94901

Phone: 415-457-2040

Fax: 415-457-2822

RE: Trademark MLG, TTAB Opposition No. 91184841
Opposer’s effort to meet and confer with respect to Applicant’s
deficient discovery response.

Dear Carol:

Opposer writes this letter to address multiple deficiencies in Applicant’s response to
written discovery including Plaintiff's first set of requests for admission, interrogatories
and requests for production. Unless otherwise stated herein, all responses and document
production are due by December 8, 2009 at the counsel of Opposer’s Office as stated

above.

If an inadequate response or no response is received, then Opposer will have no choice
but to move for a motion to compel, including possible evidentiary sanctions, and
possibly a motion to extend discovery based on Applicant’s failure to respond in good
faith to discovery. Opposer will file this motion as soon after December 8, 2009 as the
motion is prepared. Should Applicant provide a good faith response that addresses
Opposer’s concerns and supplies appropriate documents, Opposer may withdraw its
motion at that time based on that response. All documents shall be produced at
Opposer’s office as set forth in the first set of discovery requests.

General Issues with multiple Responses to multiple requests for production,

interrogatories and requests for admission:
Applicant’s general objections are not adequately detailed to specify how the requests or

interrogatories trigger those objections and on that basis are not in good faith. Opposer
demands that all documents and responses withheld on that basis be supplied.

EXHIBIT 1_




Carol Smith
November 25, 2009
Page 2

Applicant’s claim regarding a Protective Order:

Applicant has objected and refused to supply many documents in response to many
requests for production and interrogatories based on the statement that there is not a
“agreed upon” protective order. Opposer notes that there is already a protective order in
place in this case as of June 26, 2008 and if Applicant is not satisfied with this protective
order, then Applicant must move to get that modified or request such changes by
stipulation. Applicant’s failure to provide documents based upon her own failure to seck
a protective order is not an appropriate response to delay Opposer’s discovery. Opposer
demands production of all such documents withheld on that basis.

Applicant’s assertions of attorney-client privilege and work product protection:
Applicant has objected and refused to supply many documents in response to many

requests for production and to respond to interrogatories based on the assertion of
attorney-client privilege and attorney work product. Federal rules of civil procedure
require that, “A party asserting a claim of privilege in lieu of a discovery response must
raise that claim expressly by stating the ground of the claim of privilege, and by
describing the withheld materials so that the validity of the claim may be judged [Fed R
Civ P 26(b)(5)(A)].” Opposer demands a privilege log of all documents withheld based
on attorney-client privilege.

Applicant’s objections that requests are broad, and burdensome:
Applicant has objected and refused to supply many documents or responses for the

discovery requests based on an objection that the request is unduly broad and
burdensome. Applicant has failed to indicate how the requests are unduly broad or
burdensome by detailing the burden placed on Applicant, the costs, or time needed to
comply. Applicant’s “burdensome” objections are not well founded, and Opposer
requests that all such documents withheld on that basis be produced and all discovery
responses be provided.

Applicant’s objections that documents or responses are “subject to confidentiality™:

Applicant has objected and refused to supply many documents or responses for the
discovery requests based on an objection that the requests seeks information that is
subject to confidentiality. Applicant has not detailed or explained how the documents or
information sought would be subject to “confidentiality” or provided any legal or factual
basis for not providing the documents or information sought. Applicant’s
“confidentiality” objections are not well founded, and Opposer requests that all such
documents withheld on that basis be produced and all discovery responses be provided.

Applicant’s objections that requests are “not limited in time” or to the “United
States”:

Applicant has objected and refused to supply many documents or responses for the
discovery requests based on an objection that the requests are not limited in time or to the
United States. Applicant has not specified or explained how legally or factually these
objections are a proper basis to limit discovery. Moreover, Opposer has no knowledge
for what time period Applicant’s responsive documents exist and therefore cannot is not
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required to }imit its discovery request on that basis. Opposer demands all documents or
responses withheld based on these objection to be provided.

Applicant’s objection that the Documents sought are “neither relevant nor
reasonably calculated to lead to the discovery.” (Requests for Production, 9, 10, 13-
17,19, 20, 24-27, 29)

Applicant objects many times in the requests for production stated above that the
documents sought are not relevant. Applicant does not specify what types of or number of
documents in its possession or the nature of the documents that makes them responsive
but not relevant. Applicant has failed to meet its burden to show that the documents
sought are not relevant. Opposer demands production of all documents requested.

Requests for Admission:

Requests for Admission Nos. 1-3:

Opposer’s request was: “
1. The genuineness of the following document, a copy of which is attached.
Exhibit A is a true and correct (black and white) copy of the webpage of the law
firm in the specimen of Applicant’s Trademark Application, filed on December 4,
2007, Serial Number 77343411, located at the web address of
http://www.millerlawgroup.com/about as that webpage appeared on or about
September 17, 2009 at 4:17pm, pacific standard time.
2. The genuineness of the following document, a copy of which is attached.
Exhibit B is a true and correct (black and white) copy of the webpage of the law
firm in the specimen of Applicant’s Trademark Application, filed on December 4, 2007,
Serial Number 77343411, located at the web address of
http://www.millerlawgroup.com/clients as that webpage appeared on or about September
17, 2009 at 4:19pm, pacific standard time.
3. The genuineness of the following document, a copy of which is attached.
Exhibit C is a true and correct (black and white) copy of the webpage of the law
firm in the specimen of Applicant’s Trademark Application, filed on December 4, 2007,
Serial Number 77343411, located at the web address of
http://www.millerlawgroup.com/attoreys/detail/45 as that webpage appeared on or about
September 17, 2009 at 4:44pm, pacific standard time.”

Applicant’s response was, “Applicant has no idea what existed on the internet on or about
September 17, 2009 at 4:17pm, Pacific_Standard Time and what Opposer did or did not
copy on that date. Therefore, Applicant objects to this Request as it requires speculation as
to what documents may have once existed and on that basis denies the same.”

Applicant’s response is not appropriate on multiple grounds. First, the request was
regarding Applicant’s very own website, as shown by the website address matching the
one in Applicant’s specimen which makes Applicant’s statement that it had no
knowledge of its own website very peculiar. Second, even if Applicant is really not
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aware of her website, under the rules of discovery, she has a duty to search her records
and for the attorney and the parties to cooperate in good faith on discovery pursuant to
TBMP 408, 409. Applicant’s refusal to search her records in a clear attempt to refuse to
cooperate in discovery is not in compliance with the rules. Opposer demands that
Applicant provide a good faith response that actually reviews her records and responds to
the requests, not simply a refusal to search records couched in the terms of not
“speculating.”

Requests for Admission Nos. 5-6:

Opposer’s request was: *
4. Please admit or deny that Miller Law Group, a Professional Corporation has a
group of lawyers.
5. Please admit or deny that “Miller Law Group” as used by Applicant refers to
Miller Law Group, a Professional Corporation having a group of lawyers.”

Applicant’s response was, “Applicant objects to this Request on the basis that it is vague,
ambiguous and unintelligible in its use of the undefined term "group of lawyers" and also
objects that it is vague and ambiguous as to time and on that basis denies the same.”

Applicant’s response that “group of lawyers” is vague is simply not in good faith as these
are very common words and do not need to be defined. Further, Applicant provides no
explanation as to why the term, “group of lawyers” is vague and ambiguous. Opposer
demands that Applicant answer this request for admission in good faith and provide a
modified response.

Request for Admission No. 10:

Opposer’s request was: “10. Please admit or deny that the words, “Miller Law Group”
as used by Applicant refers to a group of lawyers with a shareholder named “Miller”.”

Applicant’s response was, “Applicant admits that Miller Law Group refers to Applicant.
Applicant admits that one shareholder of Applicant's professional corporation is Michele
Ballard Miller.”

Applicant’s response did not address the portion of the request regarding a “group of
lawyers” and Opposer demands that Applicant respond appropriately. Opposer notes its

previous explanation that “group of lawyers” is a straightforward phrase.

Interrogatories:

Interrogatory No. 1:

Opposer’s Interrogatory was: 1. For each type of services offered by Applicant
under the name “MILLER LAW GROUP” describe with particularity the level of

sophistication of Applicant’s clients.”
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Applicant’s response was, “Applicant's clients are businesses and the general public.”

Applicant’s response is not responsive as it does not describe the level of sophistication
of Applicant’s clients, it merely states that the types of clients such as businesses and the
general public. Opposer demands a modified response.

Interrogatory No. 2:

Opposer’s Interrogatory was: ‘2. Please describe the legal services provided by
Applicant under the name “MILLER LAW GROUP.”

Applicant’s response was, “Applicant offers its legal services to the general public
including clients ranging from start-up companies to Fortune 500 companies.”

Applicant’s response is not responsive and does not describe her legal services offered, it
merely describes her clients. Opposer demands a modified response.

Interrogatory No. 3:

Opposer’s Interrogatory was: “3. Describe in detail the circumstances of Applicant’s
alleged first use of the name “MILLER LAW GROUP.”

Applicant’s response was, “Applicant first offered its legal services to the general public
on the date stated in its Trades lark Application, Serial No. 77343411.”

Applicant’s response is not responsive because it does not describe the first use, it merely
recites that it was used on the date in the Application, there is no description. Opposer

demands a modified response.

Interrogatory No. 4:

Opposer’s Interrogatory was: 4. Identify each third Person of which Applicant is
aware who has used the terms “MILLER” or “LAW GROUP” alone or in combination.”

Applicant’s response was, “Applicant objects to this interrogatory on the grounds it is
overly broad and burdensome. Opposer has not defined what it means by "used the terms”
and as currently phrased this interrogatory could be construed to mean identify every
person who ever uttered Applicant's trademark MILLER LAW GROUP and/or any

combinations thereof. This is impossible.”

Applicant’s objection to the words, “used the terms” is simply not in good faith as these
are simple words and not reasonable subject to controversy. Opposer demands a

modified response,
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Interrogatory No. 5:

Opposer’s Interrogatory was: 5. For each Person identified in response to the
immediately preceding interrogatory, state the date when Applicant first obtained
knowledge about anv such use.”

Applicant’s response was, “See the response above.”

Because Applicant’s response is based on interrogatory No. 4, and there are deficiencies in
interrogatory No. 4, this response needs to be revised.

Interrogatory No. 11:

Opposer’s Interrogatory was: “11.  Describe in detail the grounds upon which
Applicant claims that the name “MILLER LAW GROUP” has acquired distinctiveness.”

Applicant’s response was, “Applicant has used its trademark continuously since 1998.
Over ten years of continuous use of the mark for the services listed in the registration is
evidence the mark has acquired distinctiveness. Applicant reserves the right to supplement
this response once it has completed its discovery.”

Applicant’s response is legally insufficient as Applicant does not even claim substantiaily
exclusive use which among other things is required for a claim of distinctiveness.
Applicant bears the burden on this issue and as such must submit this evidence or
concede that her alleged mark has no distinctiveness. Applicant’s response must be
revised.

Interrogatory No. 12:

QOpposer’s Interrogatory was: “12. Identify all instances of actual confusion involving
Applicant’s name, “MILLER LAW GROUP” and any other name.”

Applicant’s response was, “Reporter for the article that referenced Opposer's firm”

Applicant’s response is non-responsive as it does not identify all instances, it merely states
without any explanation “Reporter for an article.” Applicant’s response must be revised.

Requests for Production:

Request for Production No. 4:

Opposer’s Request was, “4.  All Documents Concerning any legal proceeding (actual,
contemplated, or threatened) involving Applicant and any other Person conceming the
alleged unauthorized use of "MILLER LAW GROUP."

Applicant’s response was, “Applicant objects to this Request to the extent that it is overly
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broad and unduly burdensome. Applicant objects to this Request to the extent it is not
limited to the United States. Applicant objects to this Request to the extent that it is not
limited in time. Applicant objects to this Request that it seeks information that is neither
relevant nor likely to result in the discovery of admissible evidence. Applicant objects to
this Request to the extent that it seeks information that is a matter of public record, and
therefore, equally available to Opposer. Applicant objects to this Request to the extent that
it seeks disclosure of information that is subject to confidentiality and Applicant reserves
the right to withhold production unless and until the entry of an agreed-upon protective
order is in place. Applicant objects to this Request to the extent that it calls for information
protected from discovery by reason of the attorney-client privilege or attorney work
product immunity doctrines or other applicable privileges, any information prepared in
anticipation of litigation, or any information containing the mental impressions,
conclusions, opinions or legal theories of any attorney representing Applicant. Applicant
objects to the Request for the above cited reasons and will produce only relevant, non-
privileged or exempt documents to the extent they exist.”

Opposer does not have knowledge of all of Applicant’s other legal proceedings, yet
Applicant incorrect states that this information is equally available. Since Applicant is
mistaken, Opposer demands all documents be produced.

Request for Production No. 7:

Opposer’s Request was, “7. Representative Documents and things that describe each
type of service ever advertised, offered in the United States by Applicant under the name
"MILLER LAW GROUP."

Applicant’s response was, “Applicant objects to Opposer's Request as it is open-ended as
to time on therefore it is overly broad and unduly burdensome. Applicant objects to this
Request to the extent that it seeks information that is neither relevant nor likely to result in
the discovery of admissible evidence. Applicant objects to the Request for the above cited
reasons and will produce only relevant, non-duplicative, non-privileged or exempt
documents to the extent they exist.”

Applicant’s response did not specify how any of the objections raised were triggered by
the request and therefore the objections were not in good faith. Applicant’s response
must be revised and Opposer demands production of all documents at counsel’s office.

Request for Production No. 17:

Opposer’s Request was, “17. All Documents and things relied upon by Applicant to
support that its name "MILLER LAW GROUP" has not been abandoned.”

Applicant did not answer the response asked, instead she answered request for production

number 17 for the second time. Applicant’s response must be revised and Opposer
demands production of all documents at counsel’s office.
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Request for Production No. 21:

Opposer’s Request was, “21. For each media type in which the name "MILLER LAW
GROUP" is used, representative samples of Documents and things that depict or use the
name "MILLER LAW GROUP," including, but not limited to, advertisements,
promotional materials, publications, displays, tags, stickers, stamps, signs, brochures,
procedures, manuals, and the like.”

Applicant’s response was, “Applicant objects to this Request to the extent that it is
ambiguous, overly broad and unduly burdensome in seeking "each media type".
Applicant objects to this Request to the extent that it is not limited in time. Applicant will
produce photocopies of examples advertising and promotional materials.”

Applicant fails to state how seeking each media type is burdensome, Applicant must
detail how many media types there are and the number and type of documents to show
why it is unduly burdensome. Applicant’s response must be revised and Opposer
demands production of all documents at counsel’s office.

Reguest for Production No. 32-34:

Opposer requests all documents that support Applicant’s assertion that the documents in
Requests for Admission No. 1 (Request for production #32), Requests for Admission No.
2 (Request for production #33), and Requests for Admission No. 3 (Request for
production #34) are not genuine.

Applicant’s response was, “Applicant objects on the grounds that the genuine documents
requested are as available to Opposer. They are located in Applicant’s trademark
application file. Opposer can find Applicant's public filings, including its evidence of use,
at:http://tmportal.uspto.gov/external/portal/tow?SRCH=Y &isSubmitted=tnie&details=&
SELECT--US+Serial+No&TEXT=77343411. If this link fails then Opposer has to merely
go to TTABVue- Opposition Serial number (91184841) click on link Trademark
Document Retrieval listed next to the serial number, which will allow you to search,
download, print file Applicant's file wrapper history for its trademark MILLER
LAW GROUP.”

Applicant’s response was non-responsive because Opposer asked if the documents
presented by Opposer were genuine (which were recent copies of Applicant’s website),
not about Applicant’s specimen of use. Applicant’s response must be revised and
Opposer demands production of all documents at counsel’s office.

Request for Production No. 35-44:

Opposer request all documents that support Applicant’s response that is not an
unqualified admission as to request for admission numbers 5-13.

Applicant’s response was that Applicant refers Opposer to Response to Admission No. 3-
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13.
Applicant’s response is not in good faith, as Applicant is required to produce documents
in response to a request for production, not to merely refer to another answer.

Applicant’s response must be revised and Opposer demands production of all documents
at counsel’s office.

Sincerely,

Nick Heimlich
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MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208
Pala Alto, CA 94306-2009
Phone: 650-566-2290

Fax: 650-566-2298
www.millerlg.com

Direct Phone: 650-566-2154
E-Mail: nheimlich@millerlg.com

SENT VIA EMAIL AND U.S. MAIL
November 30, 2009

Carol Smith

Law Office of Anne Hiaring
711 Grand Avenue, Suite 260
San Rafael, CA 94901

Phone: 415-457-2040

Fax: 415-457-2822

RE: Trademark MLG, TTAB Opposition No. 91184841
Opposer’s effort to meet and confer-correction.

Dear Carol:

Opposer writes this letter to correct a typo in its meet and confer letter dated November
25, 2009. Opposer revises its meet and confer letter with respect to Opposer’s first set of
request for production No. 17. Please see the correction below.

Request for Production No. 17:

Opposer’s Request was, “17. All Documents and things relied upon by Applicant to
support that its name "MILLER LAW GROUP" has not been abandoned.”

Applicant did not answer the response asked, instead she answered request for production
| number 4716 for the second time. Applicant’s response must be revised and Opposer
demands production of all documents at counsel’s office.

Sincerely,
Nick Heimlich
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| In re Application Serial No. : 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published in the Trademark

Official Gazette on : May 6, 2008

Nick Heimlich (State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone:  (650) 566-2290
Facsimile: (650) 566-2298

Email: nheimlich@millerlg.com
MITCHELL MILLER, A PROFESSIONAL CORPORATION,

a California Professional Corporation, dba MILLER LAW GROUP, P.C.
Opposer

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MITCHELL MILLER, A OPPOSITION NUMBER 91184841
PROFESSIONAL CORPORATION, a
California Professional Corporation, dba

MILLER LAW GROUP, P.C.,,
PROOF OF SERVICE:

MOTION TO COMPEL AND MOTION TO

Opposer,
EXTEND DISCOVERY PERIOD

V.

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,

Applicant.
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MITCHELL MILLER, A PROF. CORP. OPPOSITION NUMBER 91184841
V. MICHELE BALLARD MILLER

PROOF OF SERVICE BY U.S. MAIL
Fed. R. Civ. P. 5(b)

I declare under penalty of perjury under the laws of the State of California, and the United
States that [ am over the age of eighteen (18) years, and am not a party to the above-referenced
action. My business address is 260 Sheridan Ave. Suite 208, Palo Alto, CA 94306, and my telephone
number is (650} 566-2290.

On this date, I served the following documents:

1. MOTION TO COMPEL AND MOTION TO EXTEND DISCOVERY PERIOD;

2. DECLARATION OF NICK HEIMLICH IN SUPPORT OF MOTION TO
COMPEL;

3. EXHIBITS.

on the parties or person(s) in this matter by placing a true and correct copy thereof in a sealed
envelope, by service as specified below, originating in Palo Alto, CA, addressed as follows:

Carol Smith

Hiaring & Smith

711 Grand Ave Ste 260

San Rafael, CA 94901-3511

Email: info@hiaringlaw.com, carol@hiaringlaw.com
Tel: 415-457-2040

Fax: 415-457-2822

SENT VIA:
[X] U.S. Mail First Class

[ ] Facsimile
[ ] Express Mail (US POSTAL SERVICE) POST OFFICE TO ADDRESSEE

[ ] Email.
Executed in Palo Alto, California on j;c nJja gf el / , 2010.
Nick Heimlich 3

Proof of Service
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