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In re Application Serial No. : 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published in the Trademark

Official Gazette on : May 6, 2008

Nick Heimlich (CA State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone:  (650) 566-2290
Facsimile: (650) 566-2298

Email: nheimlich@millerlg.com

Attorney for Opposer

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MITCHELL MILLER, A OPPOSITION NUMBER 91184841
PROFESSIONAL CORPORATION, a
California Professional Corporation, dba

MILLER LAW GROUP, P.C., NOTICE OF MOTION FOR JUDGMENT
ON THE PLEADINGS AND MOTION FOR
Opposer, PARTIAL SUMMARY JUDGMENT AND
MOTION FOR SUSPENSION

V.

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,

Applicant.

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

NOTICE OF MOTION FOR JUDGMENT ON THE PLEADINGS AND

SUMMARY JUDGMENT AND MOTION FOR SUSPENSION

Opposer hereby gives notice to Applicant that Opposer seeks a motion for judgment
on the pleadings per FRCP 12(c), and a motion for partial summary judgment pursuant to

FRCP 56. This motion will be heard on the papers by the TTAB, unless the TTAB

1
NOTICE OF MOTION FOR JUDGMENT ON THE PLEADINGS OR PARTIAL SUMMARY
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demands otherwise. Opposer also makes a motion for suspension per Trademark Rule

2.127(d) (37 CFR 2.127(d) of the above opposition proceeding pursuant to the motion for

judgment on the pleadings and the motion for partial summary judgment above. This

motion is based on the Opposition, the Answer, and Applicant’s Exhibit A, the Applicant’s

Trademark Application and the motions and records on file in this Opposition proceeding.

Dated: A'{)(;( /O , 2009

Respectfully submitted,

MILLER LAW GROUP, P.C.
Attorney for Opposer

Nick Heimlich

2

NOTICE OF MOTION FOR JUDGMENT ON THE PLEADINGS OR PARTIAL SUMMARY
JUDGMENT, MOTION FOR SUSPENSION
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In re Application Serial No. : 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published in the Trademark

Official Gazette on : May 6, 2008

Nick Heimlich (CA State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone:  (650) 566-2290
Facsimile: (650) 566-2298

Email: nheimlich@millerlg.com

Attorney for
MITCHELL MILLER, A PROFESSIONAL CORPORATION,
a California Professional Corporation, dba MILLER LAW GROUP, P.C.

Opposer

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MITCHELL MILLER, A OPPOSITION NUMBER 91184841
PROFESSIONAL CORPORATION, a
California Professional Corporation, dba | POINTS AND AUTHORITIES IN
MILLER LAW GROUP, P.C., SUPPORT OF AND

MOTION FOR SUSPENSION PENDING
Opposer, DECISION ON MOTION FOR
JUDGMENT ON THE PLEADINGS

V. AND/OR MOTION FOR PARTIAL
SUMMARY JUDGMENT

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,

Applicant.

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

MOTION FOR SUSPENSION AND POINTS AND AUTHORITIES

Filed concurrently with, or shortly before or thereafter to this Motion for
Suspension of TTAB proceedings is a Motion for Judgment on the Pleadings and Motion

for Summary Judgment on behalf of Opposer. Per Trademark Rule 2.127(d) (37 CFR

1
POINTS AND AUTHORITIES IN SUPPORT OF AND MOTION FOR SUSPENSION
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2.127(d), the TTAB will suspend the proceedings pending the decision on the motion.
Given, that the Motion for Judgment on the pleadings may resolve many of the issues in

this proceeding, it is in the interests of judicial economy and Opposer requests that all time

N e e ™ e - e h N AN

[ T N T N TN N T N TR (%5 T N SRR 1 TN (N J SO Sy S o T e T - T
00 ~) &N o B W RN = D - Nt R WL N — D

periods set forth in the TTAB scheduling Order including discovery periods, case

management requirements, and testimony periods be put on hold immediately and

thereafter reset after a decision on the motion.

Dated: Avpﬂ/ [ . 2009

Respectfully submitted,

MILLER LAW GROUP, P.C.
Attorney for Opposer

7 9 AT

Nick Heimlich

2

POINTS AND AUTHORITIES IN SUPPORT OF AND MOTION FOR SUSPENSION
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In re Application Serial No. 1 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published on : May 6, 2008

Nick Heimlich (CA State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone: (650) 566-2290
Facsimile: (650) 566-2298

Email: nheimlich@millerlg.com

Attormey for Opposer

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MITCHELL MILLER, A PROFESSIONAL | OPPOSITION NUMBER 91184841
CORPORATION, a California Professional
Corporation, dba MILLER LAW GROUP, POINTS AND AUTHORITIES IN SUPPORT
P.C., OF AND MOTION FOR JUDGMENT ON THE
PLEADINGS AND MOTION FOR PARTIAL
Opposer, SUMMARY JUDGMENT

V.

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,

Applicant.

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451
MOTION FOR JUDGMENT ON THE PLEADINGS
AND SUMMARY JUDGMENT

SUMMARY OF ARGUMENT

Opposer notes that the Board stated its last Motion for Judgment on the Pleadings and
Summary Judgment was premature among other issues. This Motion remedies those issues and isa
new motion. Opposer notes that it served its Initial Disclosures per FRCP 26 on March 2, 2009.
(Heimlich Decl. § 2). Opposer requests that the TTAB grant its motion for judgment on the
pleadings and summary judgment as to Count VI, for Fraud. Opposer alleges, in paragraph 37 of

its first amended opposition that Applicant knew of other users of her mark prior to her trademark

1
POINTS AND AUTHORITIES IN SUPPORT OF AND MOTION FOR JUDGMENT ON THE
PLEADINGS AND PARTIAL SUMMARY JUDGMENT




= W N

e =1 S

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

application, yet lied on her trademark application by failing to state her knowledge of these users of
the mark. Opposer proves Applicant’s knowledge of other users of the mark by Applicant’s answer
to paragraph 37, specifically Exhibit A, which shows a page of Google search results dated
November 20, 2007 showing users of Applicant’s mark. Exhibit A is proper evidence as an
admission against interest, See page 8. Applicant’s Exhibit A undeniably demonstrates that
Applicant had knowledge of users of her mark more than ten days prior to her Application date of
December 4, 2007, yet Applicant declared, under penalty of perjury, that she had no knowledge of
other users of her mark. Applicant unequivocally lied to the Trademark Office in her trademark
application by failing to state the other users of her mark. By Applicant’s pleadings and Exhibit A,
Opposer has proven its claims as to Count VI for fraud. The Board should grant Opposer’s motion
for judgment on the pleadings or in the alternative its motion for partial summary judgment and
refuse Applicant’s application for trademark registration.

1. PROCEDURAL HISTORY

Opposer commenced this Opposition on June 25, 2008, with the filing of the Opposition
pleading. Applicant made a motion to dismiss per FRCP 12(B) (also a motion to strike, for
judgment on the pleadings and partial summary judgment) on July 16, 2008. The TTAB, on

December 16, 2008, partially denied and partially granted Applicant’s motion to dismiss, and the

‘Board ordered Opposer to file an amended Opposition. Opposer filed its first amended Opposition

on January 14, 2009, Applicant filed an answer to the first amended Opposition on February 13,
2009. Opposer made a motion for judgment on the pleadings and/or partial summary judgment on
March 11, 2009, concurrently with a motion for suspension based on the motion for judgment on
the pleadings and summary judgment. The Board denied the motion on March 11, 2009 for three
reasons. First, the Board found that Opposer’s motion for summary judgment was premature
because there was no indication that Opposer had served its initial disclosures before making the
motion for summary judgment. Second, the Board found that Opposer could not use the Exhibit A

as evidence per Trademark Rule 2.122. Third, the Board said that Opposer does not rely on

2
POINTS AND AUTHORITIES IN SUPPORT OF AND MOTION FOR JUDGMENT ON THE
PLEADINGS AND PARTIAL SUMMARY JUDGMENT
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undisputed facts appearing in the pleadings, and therefore Opposer’s motion does not seek

judgment on the pleadings.
2. UNDISPUTED FACTS

Opposer alleges in Paragraph 2,

“2. The Alleged Mark is the subject of application Serial No.
77343411 (the “Application” or “Trademark/ Service Mark Application”), filed
December 4, 2007 by Anne Hiaring, attorney for the Applicant. The Applicant is
Michele Ballard Miller, an individual, dba Miller Law Group (“Applicant”). The
Trademark Office published the Service Mark for opposition in the Official Gazette
of May 6, 2008.”

Applicant admits paragraph 2 of the First Amended Opposition. It is an undisputed fact
that Applicant filed her trademark application on December 4, 2007, and paragraph 2 of the First
Amended Opposition is undisputed.

It is an undisputed fact that Applicant, through her attorney filed application Serial No.
77343411 (the “Application” or “Service Mark Application™), on December 4, 2007. (Applicant
Answer to second preamble, and Answer to First Amended Opposition 1 2). It is an undisputed fact
that the Mark is for “MILLER LAW GROUP.” (Applicant Answer to second preamble, and
Answer to First Amended Opposition § 2). It is an undisputed fact that the Application states (as all

Trademark Applications are required to state per 15 USC § 1051(a)(3)D) that:

“(D) to the best of the verifier's knowledge and belief, no other person has
the right to use such mark in commerce either in the identical form thereof or in
such near resemblance thereto as to be likely, when used on or in connection with
the goods of such other person, to cause confusion, or to cause mistake, or to
deceive, except that, in the case of every application claiming concurrent use, the
applicant shali--

(i) state exceptions to the claim of exclusive use; and
(ii) shall specify, to the extent of the verifier's knowledge--
(I) any concurrent use by others;
(II) the goods on or in connection with which and the areas in which each
concurrent use exists;
(11D the periods of each use; and
(IV) the goods and area for which the applicant desires registration.”
(underline added) (Applicant Answer to First Amended Opposition 9 2).

The undisputed facts reflect that Applicant’s trademark application declaration on
December 4, 2007, verified under penalty of perjury, states, as undisputed facts that Applicant is

not aware of any firm using a similar or confusing similar mark to Applicant’s and that Applicant

3
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has exclusive use of the mark and that applicant is not aware of any concurrent use. (Applicant’s
Trademark Application Declaration signed on December 4, 2007). However, it is also undisputed
that this declaration contradicts Applicant’s answer to the first amended Opposition,

Opposer, in its first amended opposition paragraph 37 alleges,

“37.  On or about December 13, 2007, Applicant’s Attorney, Ms.

Hiaring, sent a letter regarding the Alleged Mark to Opposer’s Office, claiming

Opposer could not use Opposer’s Name. This letter indicates that Applicant had

notice of Other Users similar to Opposer and thus Applicant committed fraud on

the Trademark Office by failing to disclose such conflicting uses of Applicant’s

Alteged Mark.”

Applicant’s response in its Answer to the First Amended Opposition is,

“37.  Applicant denies the allegations contained in Paragraph 37 except that Applicant
admits that she sent a letter dated December 13, 2007 to Opposer through her attorney of record,
Anne Hiaring Hocking, Esq., objecting to Opposer’s use of the identical mark. A true and correct
copy of the December 13, 2007 letter is attached as Exhibit A.”

It is clearly undisputed that Applicant claimed that she was not aware of any firm using a
similar mark, claimed exclusive use and no concurrent use of the mark, yet Applicant’s google
search (which is not disputed by the parties) clearly shows without dispute that Applicant was
aware of similar marks, did not have exclusive use and that there was concurrent use of the mark.
Therefore, the pleadings show by undisputed facts that Applicant committed fraud in the
Trademark Application.

Here, Applicant admits, which is an undisputed fact, sending the letier attached as Exhibit
A, and states that it is a true and correct copy of the letter. It is an undisputed fact that Exhibit A,
which was filed with the Board, has a two page letter, and then two pages of the results from a
Google web search dated November 20, 2007 (in the bottom right hand corner of the page) for the
term, “miller law group.” It is also an undisputed fact that the Google web search results show
multiple law firms with a similar mark to Applicant’s, including: “The Miller Law Group,” (two
times), “The Miller Law Group, L.L.C.,” “Miller Health Law Group, APLC,” “J. Bruce Miller Law
Group,” and “Miller Law Group, P.C.” It is also an undisputed fact that Applicant knew the results

of this Google search, dated November 20, 2007. Tt is an undisputed fact, that Applicant

authenticated the Google search results as true and correct and incorporated the results into her

|
POINTS AND AUTHORITIES IN SUPPORT OF AND MOTION FOR JUDGMENT ON THE
PLEADINGS AND PARTIAL SUMMARY JUDGMENT




answer. It is an undisputed fact that the Google search date of November 20, 2007 was prior to the
date of Applicant’s trademark application, which was December 4, 2007. Therefore, by undisputed

facts, the Google search results prove that Applicant knew of similar marks, knew that her

trademark usage was not exclusive, and that there was concurrent trademark usage before her
trademark application. Applicant stated under penalty of perjury in her trademark application that
she knew of no others that had the right to use the mark in commerce, that she had exclusive usage,
and that there was no concurrent usage of the mark. Clearly, Applicant committed fraud on the
Trademark Office, because her own Google search indisputably proves other users of the mark,
lack of exclusive use of the mark, and concurrent usage of the mark.

Opposer previously served Initial Disclosures:

Opposer previously served its Initial Disclosures upon Applicant. The attached declaration
of counsel for Opposer states, “On March 2, 2009, I served by first class mail and electronic mail
the Initial Disclosures of Opposer pursuant to Federal Rules of Civil Procedure Rule 26.”
Accordingly, the Opposer has addressed the Board’s ruling based on not serving the Initial

Disclosures.

3. ARGUMENT

a. MOTION FOR JUDGMENT ON THE PLEADINGS
Opposer makes a motion for judgment on the pleadings, under FRCP 12(c) which provides

that a Motion for Judgment on the Pleadings,

“will be granted only if the moving party clearly establishes that no
material issue of fact remains to be resolved and that it is entitled to judgment as a
matter of law. For purposes of the motion, all well-pleaded factual allegations of
the nonmoving party are assumed to be true and the inferences drawn therefrom are
to be viewed in a light most favorable to the nonmoving party.” Baroid Drilling
Fluids, Inc. v. Sun Drilling Products, 1992 TTAB LEXIS 6 (Trademark Trial &
App. Bd. May 18, 1992).

Opposer Relies on Undisputed Facts

Opposer notes that the Board stated in its Opinion mailed on March 25, 2009, that

Opposer does not rely on undisputed facts, so Opposer’s Motion does not seek judgment on

5
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the pleadings. Opposer modified its motion to state the undisputed facts that form the basis
of its motion for judgment on the pleadings, as detailed in the Undisputed Fact section
above and as discussed throughout this Argument section. Accordingly, Opposer has
addressed the Board’s issue with respect to the motion for judgment on the pleadings.

Motion for Judgment on the Pleadings as to Count VI-Fraud

Opposer moves for judgment on the pleadings as to its Count VI, because it is an
undisputed fact that Applicant committed fraud in her Application because she knew of other users
of the mark, did not have exclusive use of the mark and that there was concurrent usage of the mark.
To prove fraud in the trademark application, pursuant to 15 U.S.C. § 1051, Opposer must show that
Applicant submitted a false oath, namely that Applicant’s oath submitted with her trademark
application on December 4, 2007 was false. It is an undisputed fact that Applicant submitted an

oath with her December 4, 2007 trademark application that stated pursuant to 15 U.S.C. § 1051 that,

“(D) to the best of the verifier's knowledge and belief, no other person has
the right to use such mark in commerce either in the identical form thereof or in
such near resemblance thereto as to be likely, when used on or in connection with
the goods of such other person, to cause confusion, or to cause mistake, or to
deceive, except that, in the case of every application claiming concurrent use, the
applicant shall--

(i) state exceptions to the claim of gxclusive use; and
(ii) shall specify, to the extent of the verifier's knowledge--

(I) any concurrent use by others;

(II) the goods on or in connection with which and the areas in which each
concurrent use exists; ‘

(III) the periods of each use; and

(IV) the goods and area for which the applicant desires registration.”

(underline added)

Further, “The obligation which the Lanham Act imposes on an applicant is that he will not
make knowingly inaccurate or knowingly misleading statements in the verified declaration forming
a part of the application for registration.” Bart Schwartz International Textiles, Ltd. v. Federal
Trade Com., 48 C.C.P.A. 933 (C.C.P.A. 1961). This oath means that Applicant is declaring that
she knows of no other users of similar marks on the date of the application, December 4, 2007. It is
an undisputed fact that this declaration claims that Applicant has exclusive use and that there is no

concurrent use of the mark. This is simply not true. Looking at Applicant’s pleadings, in response

6
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to paragraph 37, it is an undisputed fact that Applicant submitted Exhibit A, which contained a
printout of Google search results pages that demonstrate that as of November 20, 2007, that
Applicant was aware of users of similar marks, that Applicant did not have exclusive use and that
there was concurrent use of the mark. It is undisputed fact that the Google search results show
other law firms using “Miller Law Group,” and similar marks. Opposer has proven by undisputed
facts that Applicant committed fraud because she did not have exclusive use of the mark, did not
disclose known concurrent usage of the mark and knew of other users with rights in the mark. It is
also an undisputed fact that the Google search results are prior to Applicant’s trademark application
oath signed December 4, 2007.

Applicant’s Answer and Exhibit A are Proper Evidence

It is also undisputed that Applicant also authenticated her response to paragraph 37 including
Exhibit A as true and correct. In the Board’s opinion dated March 25, 2009, the Board stated that
the Board will not consider exhibits to pleadings per Trademark Rule 2.122. Opposer respectfully
states that Trademark Rule 2.122 is not applicable to this motion. Trademark Rule 2.122 (37 CFR
2.122) states that,

“Exhibits to pleadings. Except as provided in paragraph (d)(1) of this section, an exhibit
attached to a pleading is not evidence on behalf of the party to whose pleading the exhibit is

attached unless identified and introduced in evidence as an exhibit during the period for taking
testimony.” (underline added for emphasis)

The rule only applies to a party producing exhibits attached to its own pleading. Please note
that in this case, the Opposer is not using exhibits attached to its own pleading, rather, Opposer uses
Exhibits attached to Applicant’s pleadings. Therefore, the rule should not bar the use of
Applicant’s exhibit for this motion. Further, admissions against interest in pleadings may be used
against the party that made them. TBMP § 704.06(a) Here, Applicant made admissions against
interest by admitting the Google search results in her Answer to the Opposition that she did not
have exclusive use of the mark, that there was concurrent usage and that Applicant knew of other

users of the mark when signed the Application. Accordingly, Opposer is entitled to use these

7
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admissions in its Motion for Judgment on the pleadings or in the alternative, the Motion for Partial

Summary Judgment.

Applicant has no Presumption of Validity in Opposition proceeding

In a Cancellation proceeding there is a presumption of validity for the registration. However, no
such presumption exists in an Opposition proceeding. It is important to recognize that this
proceeding is an Opposition, not a Cancellation, and that Applicant has no presumption of validity

with respect to its Application or declaration.

Applicant made a knowingly inaccurate and misleading statement with a deliberate lack
of good faith

As Opposer has established by undisputed facts, that Applicant’s own Google search showed
that fourteen (14) days before her trademark application she was aware that her use of the mark was
not exclusive, that there was concurrent usage, and that others had a right to use the mark. The
search results show other users of the mark for the same exact services. Applicant clearly misled
the Trademark Office. She did not disclose the search results and concurrent usage to the
Trademark Office. Given these undisputed facts Opposer has shown that Applicant lacked good
faith and committed fraud.

Motion for Partial Summary Judgment in the alternative to Motion for Judgment on the
Pleadings

To the extent that the TTAB finds that Exhibit A is not part of the pleadings, then Opposer
requests that the TTAB consider its motion for partial summary judgment made concurrently with
Opposer’s motion for judgment on the pleadings. Even viewing Applicant’s response to paragraph
37 in a light most favorable to Applicant, there is no way to ignore the conclusion that Applicant
submitted a false oath in her trademark application. Applicant’s own statements prove fraud upon
the Trademark Office, and TTAB should grant judgment on the pleadings for Opposer as to Count

VI for fraud in the trademark application. The Board should refuse Applicant’s Application for

registration.

8
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b. MOTION FOR PARTIAL SUMMARY JUDGMENT

Opposer, pursuant to FRCP 56, seeks a motion for partial summary judgment as to Count
VI for fraud in the trademark application. A motion for summary judgment is a proper way to
avoid the time and expense of an unnecessary trial, and “is properly regarded not as a disfavored
procedural shortcut, but rather as an integral part of the Federal Rules as a whole, which are
designed to secure the just, speedy and inexpensive determination of every action.” Celotex v.

Catrett, 477 U.S. 317, 327 (1986).
Summary judgment is properly granted when there is no genuine issue of material fact. Pure

Gold, Inc. v. Syntex (U.S.A.), Inc., 739 F.2d 624, 626 (Fed. Cir. 1984). Pursuant to Rule 56,

Opposer must submit evidence to support the allegations. The party moving for summary judgment
may or may not use affidavits as evidence. Opposer does not rely on affidavits (other than for
showing it served its Initial Disclosures per FRCP 26), but instead utilizes Applicant’s own
pleadings and Exhibit A. Here, Opposer’s allegation that Applicant knew of other users of similar
marks, did not have exclusive use of the mark and that there was concurrent usage of the mark at
the time Applicant filed her trademark application is proven by Applicant’s evidence in her Answer
and Applicant’s Exhibit A that is incorporated into Applicant’s answer. Applicant’s own Exhibit A
shows Google search results provided by Applicant’s counsel that demonstrate that on November
20, 2007, more than 14 days prior to Applicant’s trademark application on December 4, 2007, that
Applicant was aware of other users of her mark, that Applicant did not have exclusive use and that
there was concurrent usage of the mark. Because Applicant had actual knowledge of other users of
her mark, this makes Applicant’s declaration under 15 USC § 1051 fraudulent. Opposer alleges in
paragraph 37 that Applicant knew of other users of her mark on the date of her Application, which
is proven by Applicant’s own Exhibit A that shows unequivocally that Applicant knew of other
users of her mark, knew that her use of the mark was not exclusive and knew of concurrent usage of
the mark prior to her trademark application date. The parties clearly agree on these facts. Opposer

has established that Applicant committed fraud in her trademark application. Opposer requests that

9
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since there is no genuine issue of material fact that the TTAB should grant partial summary
judgment for Opposer as to Count VI for fraud in the trademark application, and that Applicant’s
Application for registration should be refused.

4. MOTION FOR SUSPENSION

Concurrently with Opposer’s motion for judgment on the pleadings, and motion for partial
summary judgment, Opposer makes a motion for suspension of the TTAB proceedings per
Trademark Rule 2.127(d) (37 CFR 2.127(d), which states the TTAB will suspend the proceedings
pending a decision on a motion for judgment on the pleadings, or summary judgment. Opposer
also requests that all time periods set forth in the TTAB scheduling Order including discovery
periods, case management requirements, and testimony periods be put on hold immediately and
thereafter reset after a decision on the motion.

CONCLUSION

Opposer has shown that Applicant committed fraud in her trademark application, as shown
by Applicant’s answer and Applicant’s self-authenticated Exhibit A to Applicant’s answer.
Opposer requests that the TTAB refuse the registration of Applicant because of Applicant’s fraud
by either granting Opposer’s motion for judgment on the pleadings, or granting Opposer’s motion

for partial summary judgment.

Respectfully submitted,

Dated: _H{/f 1 0 , 2009 MILLER LAW GROUP, P.C.
Attorney for Opposer

[

o I A

Nick Heimlich o
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Nick Heimlich (CA State Bar No. 233232)
MILLER LAW GROUP, P.C.
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Email: nheimlich@millerlg.com

Attorney for
MITCHELL MILLER, A PROFESSIONAL CORPORATION,
a California Professional Corporation, dba MILLER LAW GROUP, P.C.

Opposer
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MITCHELL MILLER, A OPPOSITION NUMBER 91184841

PROFESSIONAL CORPORATION, a
California Professional Corporation, dba | DECLARATION AND AFFIDAVIT IN

MILLER LAW GROUP, P.C, SUPPORT OF MOTION FOR JUDGMENT
ON THE PLEADINGS AND MOTION FOR
Opposer, SUMMARY JUDGMENT

V.

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,

Applicant.

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

DECLARATION AND AFFIDAVIT IN SUPPORT OF MOTION FOR JUDGMENT
ON THE PLEADINGS AND MOTION FOR SUMMARY JUDGMENT

1, Nick Heimlich, declare:

1
DECLARATION AND AFFIDAVIT IN SUPPORT OF MOTION FOR JUDGMENT ON THE
PLEADINGS AND MOTION FOR SUMMARY JUDGMENT
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1. The facts stated herein are of my own personal knowledge, and if called upon to
testify thereto, [ could and would competently do so.

2. On March 2, 2009, I served by first class mail and electronic mail the Initial
Disclosures of Opposer pursuant to Federal Rules of Civil Procedure Rule 26.

I declare under penalty of perjury that the foregoing is true and correct. Executed

this /Q‘%day of April, 2009, at Palo Alto, California.

Nick Heimlich

2
DECLARATION AND AFFIDAVIT IN SUPPORT OF MOTION FOR JUDGMENT ON THE
PLEADINGS AND MOTION FOR SUMMARY JUDGMENT
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In re Application Serial No. : 77343411

For the Mark : MILLER LAW GROUP
Filed : December 4, 2007
Published in the Trademark

Official Gazette on : May 6, 2008

Nick Heimlich (State Bar No. 233232)
MILLER LAW GROUP, P.C.

260 Sheridan Avenue, Suite 208

Palo Alto, CA 94306

Telephone:  (650) 566-2290
Facsimile: (650) 566-2298

Email: nheimlich@millerlg.com

MITCHELL MILLER, A PROFESSIONAL CORPORATION,
a California Professional Corporation, dba MILLER LAW GROUP, P.C.

Opposer

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
MITCHELL MILLER, A OPPOSITION NUMBER 91184841
PROFESSIONAL CORPORATION, a

California Professional Corporation, dba

MILLER LAW GROUP, P.C,,
PROOF OF SERVICE:

MOTION FOR SUSPENSION, MOTION
FOR JUDGMENT ON THE PLEADINGS,
MOTION FOR SUMMARY JUDGMENT

Opposer,
V.

MICHELE BALLARD MILLER, an
individual, dba MILLER LAW GROUP,

Applicant.

i

i

"

Proof of Service - MOTION FOR SUSPENSION, MOTION FOR JUDGMENT ON THE PLEADINGS, MOTION

FOR SUMMARY JUDGMENT
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MITCHELL MILLER, A PROF. CORP. OPPOSITION NUMBER 91184841

V. MICHELE BALLARD MILLER

PROOF OF SERVICE BY EXPRESS MAIL, FAX, EMAIL
Fed. R. Civ. P. 5(b)

I declare under penalty of perjury under the laws of the State of California, and the United
States that T am over the age of eighteen (18) years, and am not a party to the above-referenced
action. My business address is 260 Sheridan Ave. Suite 208, Palo Alto, CA 94306, and my telephone
number is (650) 566-2290.

On this date, I served the following documents:

1. NOTICE FOR AND MOTION FOR SUSPENSION (including Points and
Authorities); and

2. NOTICE FOR AND MOTION FOR JUDGMENT ON THE PLEADINGS,
SUMMARY JUDGMENT (including Points and Authorities); and

3. DECLARATION OF NICK HEIMLICH IN SUPPORT OF MOTION FOR
JUDGMENT ON THE PLEADINGS, SUMMARY JUDGMENT.

on the parties or person(s) in this matter by placing a true and correct copy thereof in a sealed
envelope, by service as specified below, originating in Palo Alto, CA, addressed as follows:

Anne Hiaring

Law Office of Anne Hiaring

711 Grand Ave Ste 260

San Rafael, CA 94901-3511

Email: info@hiaringlaw.com, kristin@hiaringlaw.com
Tel: 415-457-2040

Fax: 415-457-2822

SENT VIA:

[X] U.S. Mail First Class

[ ] Facsimile

[ ] Express Mail (US POSTAL SERVICE) POST OFFICE TO ADDRESSEE

[X] Email.

Executed in Palo Alto, California on A Iﬂ {/ / / O , 2009

.7 217

Nick Heimlich
2

Proof of Service —- MOTION FOR SUSPENSION, MOTION FOR JUDGMENT ON THE PLEADINGS, MOTION
FOR SUMMARY JUDGMENT




