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By the Board:

This case comes up on opposer’s motion, filed March 11,
2009, for summary judgment on the pleaded fraud claim.’

On December 16, 2008, the Board issued an order on the
sufficiency of the pleadings and reset, among other dates,
April 14, 2009 as the deadline for the exchange of initial

disclosures. Under the Board’s rules, a party may not file

! Opposer’s motion is titled “motion for judgment on the

pleadings and motion for partial summary judgment.” Because
opposer does not rely on undisputed facts appearing in the
pleadings, opposer’s motion does not seek judgment on the
pleadings.
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a motion for summary judgment until the party has made its
initial disclosures, except for a motion asserting claim or
issue preclusion or lack of jurisdiction by the Trademark
Trial and Appeal Board. Trademark Rule 2.127(e) (1) ;
Compagnie Gervais Danone v. Precision Formulations, LLC, 89
UsSpPQ2d 1251 (TTAB 2009) (“because a party's initial
disclosures are not filed with the Board, if a party moves
for summary judgment prior to the deadline for making
initial disclosures it should indicate in its motion that
the disclosures have been made, or are not required because
the motion seeks judgment on claim or issue preclusion, or
on a jurisdictional issue.”).

Here, a review of opposer’s motion reveals no reference
to the required service of opposer’s initial disclosures,
and the motion seeks judgment on opposer’s fraud claim.
Accordingly, opposer’s motion for summary judgment is
premature.

Moreover, our review of opposer’s motion also shows
that opposer has submitted no evidence in support of its
motion for summary judgment but relies exclusively on
exhibits attached to applicant’s answer to the amended
notice of opposition. As the parties were previously
informed in the Board’s December 16, 2008 order, exhibits
attached to the pleadings do not form part of the record and

the Board will not consider those exhibits on a motion for
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summary judgment or at trial merely because they were
attached to a pleading. Trademark Rule 2.122. Accordingly,
there would be no point in suspending this proceeding for
briefing of the unsubstantiated, as well as premature,
motion for summary judgment. Opposer’s motion for summary
judgment is denied.

Strict compliance with the Trademark Rules of Practice
and where applicable, the Federal Rules of Civil Procedure,
is expected of all parties before the Board. McDermott v.
San Francisco Women's Motorcycle Contingent, 81 USPQ2d 1212,
1212 fn2 (TTAB 2006) .

Because the date for the mandatory discovery conference
between the parties was scheduled to occur after the date
opposer filed its motion for summary judgment, the Board
assumes that the conference did not take place and resets
the time for conducting the conference. As noted in the
Board’s June 26, 2008 institution and trial order,
arrangements relating to disclosures are one of the required

subjects of the conference.

Deadline for Discovery Conference 04/13/09
Discovery Opens 4/13/09
Initial Disclosures Due 5/13/09
Expert Disclosures Due 9/10/09
Discovery Closes 10/10/09
Plaintiff's Pretrial Disclosures 11/24/09
Plaintiff's 30-day Trial Period Ends 1/8/10
Defendant's Pretrial Disclosures 1/23/10
Defendant's 30-day Trial Period Ends 3/9/10
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Plaintiff's Rebuttal Disclosures 3/24/10
Plaintiff's 15-day Rebuttal Period
Ends 4/23/10

For any testimony deposition, a copy of the transcript,
together with copies of documentary exhibits, must be served
on the adverse party within thirty days after completion of
the taking of testimony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark
Rules 2.128(a) and (b). An oral hearing will be set only

upon request filed as provided by Trademark Rule 2.129.

NEWS FROM THE TTAB:

The USPTO published a notice of final rulemaking in the
Federal Register on August 1, 2007, at 72 F.R. 42242. By
this notice, various rules governing Trademark Trial and
Appeal Board inter partes proceedings are amended. Certain
amendments have an effective date of August 31, 2007, while
most have an effective date of November 1, 2007. For
further information, the parties are referred to a reprint
of the final rule and a chart summarizing the affected
rules, their changes, and effective dates, both viewable on
the USPTO website via these web addresses:
http://www.uspto.gov/web/offices/com/sol/notices/72fr42242 . .pdf
http://www.uspto.gov/web/offices/com/sol/notices/72fr42242 FinalR
uleChart.pdf

By one rule change effective August 31, 2007, the Board's
standard protective order is made applicable to all TTAB
inter partes cases, whether already pending or commenced on
or after that date. However, as explained in the final rule
and chart, this change will not affect any case in which any
protective order has already been approved or imposed by the
Board. Further, as explained in the final rule, parties are
free to agree to a substitute protective order or to
supplement or amend the standard order even after August 31,
2007, subject to Board approval. The standard protective
order can be viewed using the following web address:
http://www.uspto.gov/web/offices/dcom/ttab/tbmp/stndagmnt .htm




