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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Trademark Application No. 76/651,967
J.C. Newman Cigar Company,

Opposer,

Brazil Cigars & Tobacco, LLC,

)
)
)
)
V8. ) Opposition No. 91184108
)
)
)
Applicant. )

)

MOTION TO SET ASIDE DEFAULT

Applicant, Brazil Cigars & Tobacco, LLC, (hereinafter “Applicant” or “Brazil Cigars”),
by and through undersigned counsel, hereby moves the Board to set aside the Notice of Default
(D.E. 4) entered against Applicant in this matter, and in support thereof states as follows:

On or about May 6, 2008 Opposer, J.C. Newman Cigar Company’s (hereinafter
“Opposer” or “Newman”) filed its Notice of Opposition in this matter. (D.E. 1). Included
therewith was a “certificate of service” alleging that “a true copy of the foregoing NOTICE OF
OPPOSITION was served on Applicant.” However, Applicant has no record of ever having
received such service. See Declaration of Dana Sheldon. In fact, Applicant only became aware
of the instant proceeding because another opposition was filed by a third party concerning the
disputed application." Once Applicant became aware of the other proceeding, Applicant began
to investigate the same and in so doing discovered the Notice of Opposition filed by Opposer.®
Id. Thereafter, Applicant immediately began seeking legal representation for this matter. Id.

Applicant has since retained the services of the undersigned and will file its Answer to the Notice

" Opposition No. 91184987 was filed by Menendez Amerino & Cia Ltda on or about July 2, 2008.
* The deadline to Answer was June 24, 2008. However, Applicant did not become aware of this action until after
July 2, 2008. See Declaration of Dana Sheldon.



of Opposition contemporaneously herewith. On July 25, 2008 the Board issued its Notice of
Default and gave Applicant thirty (3) days to show cause why jefault judgment should not be
entered. (D.E. 4). Thus, it appears that the Board is willing to entertain this filing on or before
August 25, 2008. As such, Applicant requests that the Notice of Default be set aside.

MEMORANDUM OF LAW

If a defendant who has failed to file a timely answer to the complaint responds to a notice
of default by filing a satisfactory showing of good cause why default judgment should not be
entered against it, the Board will set aside the notice of default. See T.M.B.P. §312.02. Good
cause why default judgment should not be entered against a defendant, for failure to file a timely
answer to the complaint, is usually found when the defendant shows that (1) the delay in filing an
answer was not the result of willful conduct or gross neglect on the part of the defendant, (2) the
plaintiff will not be substantially prejudiced by the delay, and (3) the defendant has a meritorious
defense to the action. Id. The showing of a meritorious defense does not require an evaluation
of the merits of the case. Id. All that is required is a plausible response to the allegations in the
complaint. Id.

The determination of whether default judgment should be entered against a party lies
within the sound discretion of the Board. Id. In exercising that discretion, the Board must be
mindful of the fact that it is the policy of the law to decide cases on their merits. Id.
Accordingly, the Board is very reluctant to enter a default judgment for failure to file a timely
answer, and tends to resolve any doubt on the matter in favor of the defendant. Id.

Addressing the first factor for determining whether good cause exists, any delay in filing
the Answer was not the result of willful conduct or gross negligence on the party of Applicant.

Rather, Applicant’s Managing Member did not receive notice of the Opposition until after the



deadline to Answer the Notice of Opposition had passed. See Declaration of Dana Sheldon. In
fact, had it not been for the institution of another Opposition by a third party, Applicant may still
have been unaware of the instant Opposition long after entry of default judgment. As such, the
first factor above turns in Applicant’s favor.

The second factor in determining whether good cause exists, namely, whether the
Opposer will be prejudiced by the delay also favors Applicant. Given that Applicant is
contemporaneously filing its Answer herewith, any delay will be minimal. Furthermore,
Opposer has itself delayed in asserting its alleged rights. Specifically, the Application in
question was published for opposition on March 25, 2008. However, rather than promptly filing
its Opposition, Opposer waited until the last minute to then file a request for extension of time to
oppose, and only thereafter filed its application in May of 2008. In light of the fact that Opposer
has already, through its own actions, indicated that a brief delay is not prejudicial to it, that
Applicant has not itself been the cause of delay, and that any delay will be minimal, no prejudice
will be suffered by Opposer if the Board sets aside the Notice of Default.

The third factor in determining whether good cause exists, namely, whether the defendant
has a meritorious defense to the action also favors Applicant. As set out in the Answer filed
contemporaneously herewith, for a variety of reasons no likelihood of confusion exists. As such,
Applicant has at least one meritorious defense to the action and the Notice of Default should be
set aside.

Given that all three (3) factors above favor setting aside the Notice of Default, that it is
the policy of the law to decide cases on their merits, and that the Board is very reluctant to enter
a default judgment for failure to file a timely answer, and tends to resolve any doubt on the

matter in favor of the defendant, the Notice of Default should be set aside.



WHEREFORE, Applicant respectfully requests that the Board set aside the Notice of
Default entered against it.
Dated: August 25, 2008
Respectfully submitted,
ROTHSTEIN ROSENFELDT ADLER

By: s/GUSTAVO SARDINA
Frank Herrera
Florida Bar No. 494801
Email: fherrera@rra-law.com
Gustavo Sardifia
Florida Bar No. 31162
Email: gsardina@rra-law.com
ROTHSTEIN ROSENFELDT ADLER
401 E. Las Olas Blvd., Suite 1650
Ft. Lauderdale, Florida 33301
Tel: (954) 522-3456
Fax: (954) 527-8663

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served on

Jordan S. Weinstein, Esq.

Jeffrey S. Molinoff, Esq.

OBLON, SPIVAK, MCCLELLAND,
MAIER & NEUSTADT, P.C.

1940 Duke Street

Alexandria, Virginia 22314

by United States FIRST CLASS U.S. MAIL, postage pre-paid this 25" day of August, 2008.

By: s/GUSTAVO SARDINA
Frank Herrera, Esq.
Florida Bar No. 494801
Gustavo Sardifia
Florida Bar No. 31162




CERTIFICATE OF ELECTRONIC FILING USING ETTSA

I HEREBY CERTIFY that on August 25, 2008 a true and correct copy of the foregoing was
filed electronically using the TTAB’s ETTSA filing system.

By: s/GUSTAVO SARDINA
Frank Herrera, Esq.
Florida Bar No. 494801
Gustavo Sardifia
Florida Bar No. 31162




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Trademark Application No. 76/651,967
J.C. Newman Cigar Company,

Opposer,

Brazil Cigars & Tobacco, LLC,

)
)
)
)
V8. ) Opposition No. 91184108
)
)
)
Applicant. )

)

DECLARATION OF DANA SHELDON

I, Dana Sheldon, hereby declare as follows:

1. I am over the age of 18 and submit this Declaration freely and for all purposes
permitted by law. I have personal knowledge of the facts set forth below and can and would
testify to the matters set forth in this Declaration.

2. I am the Managing Member of Applicant, Brazil Cigars & Tobacco, LLC and am
in charge of its day to day operations.

3. It has recently come to my attention that Opposer, J.C. Newman Cigar Company
has instituted the instant proceeding seeking to oppose registration of Trademark Application
No. 76/651,967, that Opposer filed the same on May 6, 2008, that Opposer claims to have served
notice of the same on my company, and that the Board has issued a Notice of Default.

4. However, I did not receive notice of this proceeding from Opposer, and am not

aware that anyone associated with Applicant was served with such notice.



5. I became aware of this proceeding because Trademark Application No.
76/651,967 has also been opposed by another party. Upon receiving notice of such opposition, I
immediately began to investigate and discovered that the instant proceeding had also been filed.

6. I did not become aware of the existence of this proceeding until after the deadline
to Answer. In fact, I did not become aware of this proceeding until after July 2, 2008.

7. Immediately upon learning of the instant proceeding I began to search for counsel
to represent Applicant in this matter. I have since retained the services of counsel and will file
an Answer to the Notice of Opposition together with this declaration.

I declare under penalty of perjury that the foregoing is true and corrected.

Executed on this ___day of , 2008

Dana Sheldon



5. I became aware of this proceeding because Trademark Application No.
76/651,967 has also been opposed by another party. Upon receiving notice of such opposition, I
immediately began to investigate and discovered that the instant proceeding had also been filed.

6. I did not become aware of the existence of this proceeding until after the deadline
to Answer. In fact, I did not become aware of this proceeding until after July 2, 2008.

7. Immediately upon learning of the instant proceeding I began to search for counsel
to represent Applicant in this matter. I have since retained the services of counsel and will file
an Answer to the Notice of Opposition together with this declaration.

I declare under penalty of perjury that the foregoing is true and corrected.

Executed on this ;_l_,;day of &u g 723 Z’Z 008

ana Sheldon



