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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
~ BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Applicant: )
John Henderson )
Serial No. : 78/886857 )
Filed : May 18, 2006 )
Mark: : NextMLS )
Published in the Official Gazette dated )
September 4, 2007 )
Next Realty, I..L.C., )
Opposer, )
)

V. ) Opp. No. 91181640
)
John Henderson, )
Applicant. )

OBJECTIONS AND RESPONSES TO
OPPOSER’S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS

COMES NOW JOHN HENDERSON, Applicant in the above-styled action and
files these, i”liS Objections and Responses to Opposer’s First Request for Production of
Documents.

Applicant objects to the definitions of the terms “Applicant™ and “document”’ to
the extent those definitions seek information protected from discovery by the attorney-
client privilege or as attorney’s work producf. Applicant further objects to those
definitions to the extent they seek to impose a duty or burden different than that

contained in the Federal Rules of Civil Procedure and the Rules of the Trademark Trial



and Appeal Board. Subject to and without waiving the stated objections, Applicant
objects and responds to the individually numbered Requests as follows:

1 A sample or copy of every product, label, wrapper, package, box, brochure,

sign, catalog, stationery, purchase order, invoice, advertisement, promotional material
and other printed matter, website, application to register a domain name, or other
document, previously used, currently used, and/or intended to be used in connection with
marketing, advertising, promoting, distributing and selling Applicant’s actual and
intended products and/or services, which bear, relate or refer to the mark NextMLS
(collectively, “Applicant’s NextMLS goods and services ™).
RESPONSE: |  Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the .stated objections, Applicant
shows he has previously produced documents which are or may be responsi\}e to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

2. Documents sufficient to identify all of the products and services advertised,
sold or intended to be sold by Applicant in connection with the mark NextMLS.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as

attorney’s work product. Subject to and without waiving the stated objections, Applicant
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shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

3. All documents which refer or relate to Applicant’s first use and/or intended

Jirst use of the mark NextMLS in connection with each of Applicant’s NextMLS goods and
services.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

4. All documents which refer or relate to all state and federal trademark
registrations or applications filed by Applicant for the mark NextMLS, alone or in
combination with other words, terms and/or designs.

RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant

shows he has previously produced documents which are or may be responsive to this



Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

5. All documents which relate or refer to Applicant’s selection, adoption and

Jirst use of the mark NextMLS in connection with each of Applicant’s NextMLS goods and
services.
RESPONSE: Applicant objects to “this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

6. All documents which refer, constituie or relate to any trademark search or
investigation,. conducted by or on behélf of Applicant, regarding the mark NextMLS.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-

privileged, responsive documents in his possession.



7. All documents which refer or relate to any market research or surveys,

conducted by or orn behalf of Applicant, regarding the mark NextMLS.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

8. All documents which refer or relate to any marketing plans or reports,
advertising reports, surveys, studies and correspondence related thereto, prepared by or
on behalf of Applicant, regarding each of Applicant’s NextMLS goods and services.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which arc or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

9. Documents sufficient to identify all channels of trade in which Applicant
advertises and sells, or intends fo advertise and sell, its products and services in

connection with the mark NextMLS.




RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

10. Documents sufficient to identify or refer to the nature of Applicant’s

customers (e.g. consumers, distributors, wholesalers, retailers, etc) of Applicant’s
NextMLS goods and services.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and amBiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

11. Documents sufficient to show Applicant’s annual sales for each year from
the date of first use to date, for each of Applicant’s NextMLS goods and services.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the

oxtent it seeks information protected from discovery by the attorney-client privilege or as
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attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

12. Documents which show Applicant’s actual and anticipated annual

advertising and promotional expenses for each of Applicant’s NextMLS goods and
services, for each year from the date of first use to the present and including projected
expenses.
RESPONSE: Applicant objects to this Request as overly broad, unduly
bufdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks iﬁformation protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be requnsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

13. All documents which refer or relate to any instances of confusion,
likelihood of confusion, mistake or deception between Opposer and Applicant, their
respective marks, or their respective products and/or services.

RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the

extent it seeks information protected from discovery by the attorney-client privilege or as



attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: Applicant has no documents responsive to this Request.

14. All documents which refer or relate to all instances where Applicant has

licensed or otherwise authorized others to use the marklNextMLS.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

13.  All documents which refer or relate to any third party uses or users of the
mark NextMLS, as a trademark, service mark, trade name, corporate name or company
name either alone or in combination with other words, terms and/or designs.
RESPONSE: Applicant objects to' this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: Applicant has no documents responsive to this Request.

10, All documents pertaining to any litigation, cancellation, opposition or

adversary proceeding beiween Applicant and any other party, which include an



allegation of infringement, unfair competition, likelihood of confusion or dilution
involving the mark NextMLS.

RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: Applicant has no documents responsive to this Request.

17. All documents relating to all instances where anyone has ever inquired if

there is a relationship between Opposer and Applicant or their respective products
and/or services.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguouJS. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-clikent privilege or as
attorney’s work product. Subject t§ and without waiving the stated objections, Applicant
responds as follows: Applicant has no documents responsive to this Request.

18. All documents received by or in the custody or control of Applicant which
refer or relate to Opposer, the products and/or services of Opposer or the trademarks or
trade names of Opposer.

RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks mformation protected from discovery by the attorney-client privilege or as

attorney’s work product. Subject to and without waiving the stated objections, Applicant
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shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

19 All documents identified in or used to prepare the responses to Opposer’s
First Set of Interrogatories To Applicant which was served concurrently herewith.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

20 All documents, which refer or relate to all agreements, contracts, licenses,
and assignments between Applicant and third parties which refer or relate to the mark
NextMLS either alone or in combination wi}h other words, terms and/or designs.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-

privileged, responsive documents in his possession.
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21. All documents, purchase orders, invoices, labels and other writings which

Applicant will rely upon to establish the dates of use (including the dates of first use, the
dates of first use in commerce, any periods of non-use, the reasons for such non-use, and
the date of last use if use has ceased) of Applicant’s NextMLS mark for each of
Applicant’s NextMLS goods and services.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

22, All documents which refer or relate to Opposer and/or Opposer’s mark
NextMLS.

RESPONSE: Applicant objects to this Request as overly broad, unduly
.burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-

privileged, responsive documents in his possession.
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23. Documents which show media coverage of or publicity regarding
Applicant’s NextMLS goods and services.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated olbjections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

24.  Documents sufficient to show the meaning or significance of the letters
MLS in Applicant’s mark NextMLS.
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the
extent it seeks information pfotected from discovery by the attorney-client prix.rilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

25 All documents supporting or refuting Applicant’s Affirmative Defenses. |
RESPONSE: Applicant objects to this Request as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Request to the

extent it seeks information protected from discovery by the attorney-client privilege or as
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attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows he has previously produced documents which are or may be responsive to this
Request. At a mutually convenient time, Applicant will produce any additional non-
privileged, responsive documents in his possession.

Respectfully submitted thi#®~ day of June, 2008.

SLOTKIN LAW FIRM, P.C.

f /e
Fred Robert Slotkin —>
Georgia Bar No. 653001
Attorney for Applicant, John Henderson

Slotkin Law Firm, P.C.

111 N. McDonough Street
Decatur, GA 30030
404-370-1041 phone
404-370-1161 fax
bobby@slotkinlawfirm.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Applicant: )
John Henderson )
Serial No. : 78/886857 )
Filed : May 18, 2006 )
Mark: : NextMLS )
Published in the Official Gazette dated )
September 4, 2007 )}
Next Realty, L.L.C., )
Opposer, )
)

V. ) Opp. No. 91181640
)
John Henderson, )
Applicant. )

CERTIFICATE OF SERVICE

This is to certify that I have this day served a true and correct copy of the
foregoing Objections and Responses to Opposer’s First Requést for Production of
Documents upon counsel for the Opposer by depositing a copy of same in the United
States malil, in a properly addressed envelope, with adequate postage thereon to ensure
delivery as follows:

| Larry L. Saret, Esq.
Luke W. DeMarte, Esq.
Michael Best & Friedrich LLP
Two Prudential Plaza

180 N. Stetson Avenue, Suite 2000
Chicago, Illinois 60601
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ThisD’_O day of June, 2008.

SLLOTKIN LAW FIRM, P.C.

Fred Robert Slotkin
Georgia Bar No. 653001
Attorney for Applicant, John Henderson

111 N. McDonough Street
Decatur, Georgia 30030
404-370-1041 phone -
404-370-1161 facsimile
bobby@slotkinlawfirm.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Applicant: )
John Henderson )
Serial No. : 78/886857 )
Filed ; May 18, 2006 )
Mark: : NextMLS }
Published in the Official Gazette dated }
September 4, 2007 )
Next Realty, L.L.C., )
Opposer, )
)

V. ) Opp. No. 91181640
)
John Henderson, )
Applicant. )

OBJECTIONS AND RESPONSES TO
OPPOSER'’S FIRST SET OF INTERROGATORIES

COMES NOW JOHN HENDERSON, Applicant in the above-styled action and
files these, his Objections and Responses to Opposer’s First Interrogatories.

Applicant objects to the definitions of the terms “Applicant” and “document” to
the extent those definitions seek information protected from discovery by the attorney-
client privilege or as attorney’s work product. Applicant further objects to those
definitions to the extent they seek to impose a duty or burden different than that
contained in the Federal Rules of Civil Procedure and the Rules of the Trademark Trial
and Appeal Board. Subject to and without waiving the stated objections, Applicant

objects and responds to the individuaily numbered Interrogatories as follows:



1. Identify each good or service currently, formerly, or planned to be manufactured,
marketed, distributed, sold, offered or proposed by Applicant under Applicant’s Mark or
a substantially similar mark, and for each good or service specified, state:

a. How the mark is, has been, or is to be used in association with such
good or service and the date of first use (if any);

b. How, when and why Applicant’s Mark was selected for such good or
service, including any meaning or definition understood by Applicant of
such mark;

c. Any other mark currently or formerly used by Applicant in association
or connection with such good or service, and

d. Any other mark which was considered for the good or service, whether
or not ultimately chosen for said good or service.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
bﬁrdensome, vague, and ambilguous. .Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows that, pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, Applicant has
previously produced to Opposer, and will be producing, documents from which the‘
response to this Interrogatory may be ascertained.

2. Identify all individuals who participated in the selection and adoption of

Applicant’s Mark and any similar marks, and for each person identified:



a. describe fully the acts or services each person performed in

connection with the selection, adoption, or use of Applicant’s Mark;

b. identify the dates on which such person(s) performed such services,
and

c. identify all documents related to the information requested in this
interrogatory.
RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly

burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: John Henderson and Gil Henderson.

3. Describe the manner in which Applicant’s Mark is now and has been used by
Applicant.
RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows that, pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, Applicant has
previously produced to Opposer, and will be producing, documents from which the

response to this Interrogatory may be ascertained.



4. Describe fully any and all versions or iterations of Applicant’s Mark, other than
as set forth in Serial No. 78/886857, that have ever been used or are currently being used
by Applicant in connection with Applicant’s Goods and Services.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without Waiving the stated objections, Applicant
shows that, pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, Applicant has
previously produced to Opposer, and will be producing, documents from which the
response to this Interrogatory may be ascertained.

5. State by year and by individual state and territory of the United States, the total
volume of sales since the alleged date of first use, if any, for each of Applicant’s Goods
and Services.

RESPQNSE: | Apﬁlicént objects to fhfs Int.erroga.tory as éverly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows that, pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, Applicant has
previously produced to Opposer, and will be producing, documents from which the

response to this Interrogatory may be ascertained.



6. For each of Applicant’s Goods and Services sold, offered for sale, advertised or
promoted by Applicant in connection with Applicant’s Mark, identify and describe with
particularity the manner of sale, the geographic areas of distribution, the intended
customer markets and the price range for Applicant’s Goods and Services, and with
respect to each of Applicant’s Goods and Services for which Applicant has a bona Jide
intent to use Applicant’s Mark, identify and describe the intended manner of sale,
intended geographic areas of distribution and the intended customer markets qnd
intended price range for Applicant’s Goods and Services.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows that, pursuant to Rule 33(d) of the Federal Rules of Civil Proqedure, Applicant has
previously produced to Opposer, and will be producing, documents from which the
response to this Interrogatory may be ascertained.

7. For each of Applicant’s Goods and Services that are not in use in commerce,

identify all steps and activities taken to commercialize and bring such goods and
services into commerce.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the

extent it seeks information protected from discovery by the attorney-client privilege or as



attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: None.

8. Identifyv each agent, sales representative, distributor, wholesale outlet and/or
retail outlet in the United States through which Opposer sells or has sold or intends to
sell Applicant’s Goods and Services and the years, if any, in which such parties made
such sales.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: Applicant has used Google and PR Web. Applicant has no
information about Opposer attempting to sell Applicant’s goods and services.

9. Describe fully the manner in which Applicant’s Goods and Services are and have
been and are intended to be advertised or otherwise promoted to customers and
prospective customers, including without limitation the medium of such advertising
and/or promotion.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly

burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
shows that, pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, Applicant has

previously produced to Opposer, and will be producing, documents from which the
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response to this Interrogatory may be ascertained. Additionally, Applicant shows that
the majority of Applicant’s advertising in connection with the referenced Mark is done
over the internet through various outlets using that medium.

10. State by year and location the total amount in dollars that Applicant has expended
in advertising and/or otherwise promoting each of the goods and services in connection
with which Applicant’s Mark have been used since the alleged first use date(s) of
Applicant’s Mark.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: In calendar year 2007, Applicant spent approximately $10,000.00 in
advertising in connection with the Mark. In years prior to 2007, yearly advertising
expenditures in connéction with the Mark were approximétely $5,000.00. |

11. Describe fully any objection of any third party to Applicant’s adoption, use and/or
registration of Applicant’s Mark, and any objection Applicant has made to any mark
because Applicant believed there to be a likelihood of confusion with Applicant’s Mark.
RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant

responds as follows: None.



12. Identify each administrative proceeding or litigation to which Opposer has been a
party which relates to Applicant’s Mark, and identify the parties thereto, the civil action
or docket number assigned thereto, the marks and goods or services involved, and the
outcome or disposition thereof.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it sceks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: None.

13. Describe fully any instances in which Applicant’s Mark was mistaken for or
confused with any of Opposer’s Marks, Applicant was mistaken for Opposer, or
Applicant received communication(s) intended for Opposer or concerning services
offered by Opposer.

RESPONSE: | Applicant objects to this Interrogatory as overly broad, unduly
‘burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: None.

14. State whether Applicant has received any communication from any third party of
any nature whatsoever which mentions or otherwise concerns Opposer or Opposer’s

Marks and, if so, describe fully those instances.



RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: None.

15. Describe fully Applicant’s knowledge of Opposer’s Marks, including when
Applicant first became aware of Opposer’s Marks and the circumstances surrounding the
acquisition of such knowledge.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it secks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
first became aware of Opposer’s Mark when Opposer filed the instant opposition
proceeding.

16. Describe fully all agreements or contracts pertaining, or in any way relating to
any license, permit, consent or other agreement between Applicant and any third party
concerning Applicant’s Mark.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly

burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant

shows he has had discussions with third parties concerning marketing and licensing of the
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referenced Mark. However, Applicant has not entered into any license agreements at this
time with respect to that Mark.

17. Describe fully any transfers of rights in or to Applicant’s Mark, to or from
Applicant or any predecessor including, but not limited lo, assignments, licenses,
pledges, security interests, assignment for the benefit of creditors, assignment of title, or
otherwise, and recordation thereof with any local, state or federal agency.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdenéome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: None.

18. Describe fully each survey, poll, market research, or similar study or investigation
that has been conducted by or on behalf of Applicant relating to Applicant’s Mark, or

| refat?ng to the likelihood of confusion between Applicant’s Mark and any other martk.
RESPONSE: Applicant objects to this Intetrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: None.

19. Identify each witness that Opposer intends to present or rely upon in this
Opposition, and, with respect to expert witnesses, provide their qualifications as experts

and the substance concerning which Applicant proposes to offer their testimony.
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RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
does not know what witnesses Opposer intends to use. Witnesses upon whom Applicant
may rely include: John Henderson, Mary Beth Zoretic, Danny Akers, Joe Ruggles, Chip
Walsh (Mr. Ruggles and Mr. Walsh are with EAR Realty of Georgia), J. P. Smith.

20.l]dentg']j/ the individual(s) responsible for, or with the most knowledge of the
marketing, promotion and sale of Applicant’s Goods and Services, or if marketing,
promotion and sale of Applicant’s Goods and Services has not yet commenced, then the
individual(s) responsible for, or with the most knowledge of any planned marketing,
promotion and sale of Applicant’s Goods and Services.
RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
bl.n.rd”ensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: John Henderson.

21. Describe fully whether Applicant has received any opinion from its legal counsel
or any other person concerning an actual or possible conflict between Applicant and
Opposer, or the absence thereof, arising out of Applicant’s adoption, use and/or

application to register Applicant’s Murk.
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RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it secks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follows: None.

22. Identify each person (other than Applicant’s counsel) who provided factual
information, documents or things responsive to these Interrogatories and Opposer’s First
Request for Production of Documents, and indicate the Interrogatories and Requests as
to which each such person provided responsive information, documents and things.
RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly
burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant
responds as follow.s:.' John Henderson.

23. Identify and describe the actual and intended customers of Applicant’s Goods and
Services.

RESPONSE: Applicant objects to this Interrogatory as overly broad, unduly

burdensome, vague, and ambiguous. Applicant further objects to this Interrogatory to the
extent it seeks information protected from discovery by the attorney-client privilege or as
attorney’s work product. Subject to and without waiving the stated objections, Applicant

shows that, pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, Applicant has
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