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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

X

BRAZILIAN TRAVEL SERVICE, LTD. :

Opposer, : OPPOSITION NO. 91180564
v.

ONLINE TRAVEL SERVICES, INC.

Applicants.

X

MOTION TO COMPEL APPLICANT’S RESPONSES TO DISCOVERY AND
APPLICANT’S INITIAL DISCLOSURES AND FOR AN ORDER DEEMING ALL
REQUESTS TO ADMIT ADMITTED BY APPLICANT

Attention: Elizabeth J. Winter, Esq.
PO Box 1451
Alexandria, VA 22313-1451

Pursuant to 37 CFR § 2.120(e) (2) and TBMP 509 and 523, Opposer, Brazilian Travel
Service, Ltd. (“BTS”), hereby moves for an Order: 1) compelling Applicant’s response to the
Request for Production of Documents and Interrogatories served upon Applicant’s counsel of record
on March 3, 2009; 2) compelling Applicant to make its Initial Disclosures; 3) deeming “admitted”
each of the Requests to Admit served upon Applicant’s counsel on March 3, 2009; 4) suspending the
discovery close date, and all subsequent trial dates, pending the Board’s decision on this motion; and
5) extending the discovery close deadline an additional month from the date the Board orders
Applicant to respond to Opposer’s discovery requests.

Facts Relevant to Motion

BTS filed a timely Notice of Opposition on November 6, 2007 and served a copy of the



Notice upon Applicant’s counsel of record, Samuel Friedman. Mr. Friedman acknowledged service
and thereafter requested to withdraw as counsel for Applicant. The Board granted Mr. Friedman’s
request to withdraw as counsel and suspended proceedings via an Order dated January 25, 2008. In
February 2008, Klindinst Vanel appeared as counsel for Applicant. Mr. Vanel filed an Answer to
the Notice of Opposition on behalf of Applicant on April 9, 2008. By Order dated September 30,
2008, the Board issued a discovery, disclosure and triai schedule pursuant to which the parties were
to have a discovery conference no later than October 30, 2008, and complete discovery by April 28,
2009.

Undersigned counsel for Opposer corresponded with Mr. Vanel between May 2008 and
November 2008, in an attempt to schedule the Initial Discovery Conference and to arrange the
exchange of initial disclosures. A copy of such email correspondence is attached hereto as Exhibit
A. Mr. Vanel failed to make himself available for conference and did not produce any Initial
Disclosures on behalf of Applicant.

On March 3, 2009, Opposer served Applicant’s counsel, Mr. Vanel, with Opposer’s Initial
Disclosures, Opposer’s First Set of Requests for Admissions to Applicant (“Requests for
Admissions™), Opposer’s First Set of Interrogatories, and Opposer’s First Request for the Production
of Documents and Things (collectively, “Opposer’s Discovery Requests™) via U.S. Express Mail
Service. A copy of Opposer’s Discovery Requests and the Express Mail Proof of Service are
attached as Exhibit B. Pursuant to 37 C.F.R. § 2.120(a), Applicant’s responses were due no later
than April 7, 2009.

To date, Applicant has served no responses to Opposer’s Discovery Requests. On April 13,
2009, undersigned counsel sent an email and letter to Mr. Vanel requesting Applicant’s Initial

Disclosures and responses to Opposer’s Discovery Requests. Copies of this correspondence are



attached hereto as Exhibit C. Undersigned counsel has received no response from Mr. Vanel.

Opposer’s Good Faith Efforts To Resolve These Issues

As set forth above, counsel for Opposer made several attempts to schedule an Initial
Discovery Conference and exchange Initial Disclosures with Applicant’s counsel of record.
Applicant’s counsel refused to confer with undersigned counsel and failed to serve Applicant’s
Initial Disclosures. Similarly, Opposer’s counsel has sent emails and letters to Applicant’s
counsel in an attempt to obtain Applicant’s response to Opposer’s Discovery Requests.
Applicant’s counsel has refused to respond to such correspondence. As such, Opposer has met
the requirements of 37 C.F.R. § 2.120(e), by making a good faith effort to resolve these issues
prior to making this motion.

Board Should Compel Applicant Te Respond to Opposer’s Discovery Requests

Opposer served Applicant’s counsel of record with Opposer’s Discovery Requests via
Express Mail on March 3, 2009. Confirmation of receipt is attached hereto with Exhibit B.
Pursuant to 37 C.F.R. § 2.120(a), Applicant’s responses were due no later than April 7, 2009.
Applicant has failed to serve any responses to Opposer’s Discovery Requests. Opposer therefore
seeks an order compelling Applicant serve proper responses to Opposer’s First Request for
Production of Documents and Things and Opposer’s First Set of Interrogatories, within ten days.

Despite Opposer’s requests, Applicant has failed to confer with Opposer regarding
discovery and has failed to provide Initial Disclosures. The discovery period has not yet closed.
Therefore, Opposer’s request to compel Applicant to serve Opposer with its Initial Disclosures
should be granted. 37 C.F.R. § 2.120(e)

Board Should Order All of the Requests For Admissions Deemed “Admitted”

Opposer properly served Applicant’s counsel of record with Requests for Admissions via



Express Mail on March 3, 2009. Confirmation of receipt is attached hereto with Exhibit B.
Pursuant to 37 C.F.R. § 2.120(a), Applicant’s responses were due no later than April 7, 2009.
Pursuant to TBMP §411.02, “if a party on which requests for admission have been served fails to
file a timely response thereto, the requests will stand admitted.” Accordingly, Opposer seeks an
order from the Board deeming each of Opposer’s Requests for Admissions “admitted” by
Applicant. Alternatively, BTS requests the Board order Applicant to serve complete responses
to Opposer’s Requests for Admissions.

Board Should Suspend Proceedings Pending Motion and Extend Discovery Period

Pursuant to Pursuant to 37 CFR § 2.120(e) (2) and TBMP 523.01 Opposer requests the Board
suspend all discovery and trial dates pending its decision on this motion. In addition, Opposer
requests an extension of the discovery deadline for a period of one month after the date by which
Applicant is ordered to serve its responses to Opposer’s Discovery Requests, pursuant to TBMP
§509. Such an extension is necessary to allow Opposer time to examine Applicant’s responses and

make additional motions to compel prior to the close of the discovery period, if necessary.

Conclusion
For all of the foregoing reasons, Opposer BTS respectfully requests an Order: 1)
compelling Applicant’s response to the Request for Production of Documents and Interrogatories
served upon Applicant’s counsel of record on March 3, 2009; 2) compelling Applicant to make
its Initial Disclosures; 3) deeming “admitted” each of the Requests to Admit served upon
Applicant’s counsel on March 3, 2009; 4) suspending the discovery close date, and all
subsequent trial dates, pending the Board’s decision on this motion; and 5} extending the

discovery close deadline an additional month from the date the Board orders Applicant to



respond to Opposer’s discovery requests.
Respectfully submitted,

DONOVAN CALVARUSO & YEE LLP
Attorneys for Opposer

Dated April 16, 2009 By: W‘

Andrea L. Calvaruso

110 Greene Street - Suite 700
New York, New York 10012
(212) 226-7700



CERTIFICATE OF SERVICE

[, Andrea L. Calvaruso, a partner of the law firm Donovan Calvaruso & Yee LLP, attorneys for
Opposer Brazilian Travel Service Ltd., hereby affirm under the penalties of perjury, that on April
17, 2009, I caused a true and correct copy of the foregoing Opposer’s Motion to Compel, via
U.S. Postal Services Express Mail, upon the following counsel of record for Applicant:

Kleindist Clyde Vanel, Esq.
The Vanel Law Firm, P.C.
260 W 35th Street, Suite 801
New York, NY 10001

~Andrea L. Calvaruso
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Andrea Calvaruso

From: Kleindinst Clyde Vanel, Esq. [clydevanel@vanellaw.com]
Sent: Monday, May 12, 2008 9:26 AM

To: Andrea Calvaruso

Andrea,

Thank you for your correspondence. I will be out of town at the end of this week.

How is Wednesday, May 21st?

> Dear Mr. Vanel:

>

> I note that it has been about 30 days since you filed your Answer to

> the Notice of Opposition. Under the TTAB's new rules, we are

> obligated to meet and confer within 30 days from the Answer "due

> date." Such Answer and meet and confer deadlines are usually

> contained in the TTAB's scheduling order, which has not yet been

> issued in this case. In the spirit of the rules, I propose we should

> schedule a time to meet and confer shortly, as you have already submitted your client's answer.
>

> Please let me know what your schedule permits. T will be in a hearing
> out of town early next week.

>

> Thank you.

> Andrea
-3

=
> Andrea L. Calvaruso, Esq.

=~

> Donovan & Yee LLP

> 110 Greene Street, Suite 700

> New York, N.Y. 10012

> Phone: 212 226 9796

>Fax: 2122261995

>

> Thts message and any attachments to it are intended only for the

> addressee(s) identified above and may contain CONFIDENTIAL information
> and/or PRIVILEGED attorney client information and/or attorney work
> product. If you are not an intended recipient or an agent responsible

> for delivering it to an intended recipient, you have received this

> ¢-mail in error and any dissemination, distribution or copying of this

> message or any attachment to it is strictly prohibited. If you have

> received this email in error, please e~mail the sender or notify us at

> daygd@yeellp.com and then delete this message from your system.

>



> From: Kleindinst Clyde Vanel, Esq. [;ailto:clydevanel@vanellaw.com]
> Sent: Wednesday, April 09, 2008 12:16 PM

> To: acalvaruso@donovanyee.com

> Subject: Reply to Opposition

>

>

>

> e

> everything begins with an idea

=

> Kleindinst Clyde Vanel, Esq.

> The Vanel Law Firm, P.C.

> 260 West 35th Street, Suite 801

> New York, NY 10001

> Tel: 212 402 5472

> Fax: 646 417-6515

> Toll Free: 888 VANELS8

> www.vanellaw.com

>

> VIEW OUR NEW VIDEOS!!!

>

> Law Firm Video

> http://www.youtube.com/watch?v=DSwck6i-NLg
>

> Wealth Building Video

> http://www.youtube.com/watch?v=Qma781w5SNk0
>

> BOOK COMING SOON!!!

> "Your Ideas Are Worth Millions"

>

everything begins with an idea

Kleindinst Clyde Vanel, Esq.
The Vane] Law Firm, P.C.

260 West 35th Street, Suite 801
New York, NY 10001

Tel: 212 402 5472

Fax: 646 417-6515

Toll Free: 888 VANELSR
www vanellaw.com

VIEW OUR VIDEOS!!!

Law Firm Video
http://www.youtube.com/watch?v=DSwck6i-NLg

Wealth Building Video
http://www.youtube.com/watch?v=0Qma78Iw35Nk0






Andrea Calvaruso

From: Kleindinst Clyde Vanel, Esq. [clydevanel@vanellaw.com]
Sent: Wednesday, May 21, 2008 12:43 PM

To: Andrea Calvaruso

Subject: RE:

Andrea,

I must reschedule our conference for a date in June. I will provide you with alternate dates soon.

Thank you.

> am in the office the 21st. We can plan to speak then.
>
> Thanks,

> Andrea
-

]

> Andrea L. Calvaruso, Esq.

=

> Donovan & Yee LLP

> 110 Greene Street, Suite 700

> New York, N.Y. 10012

> Phone: 212 226 9796

>Fax: 2122261995

>

> This message and any attachments to it are intended only for the

> addressee(s) identified above and may contain CONFIDENTIAL information
> and/or PRIVILEGED attorney client information and/or attorney work
> product. If you are not an intended recipient or an agent responsible

> for delivering it to an intended recipient, you have received this

> e¢-malil in error and any dissemination, distribution or copying of this

> message or any attachment to it is strictly prohibited. Tf you have

> received this email in error, please e-mail the sender or notify us at

> daygd@yeellp.com and then delete this message from your system.

>

> From: Kleindinst Clyde Vanel, Esq. [mailto:clydevanel@vanellaw.com]
> Sent: Monday, May 12, 2008 9:26 AM

> To: Andrea Calvaruso

> Subject:

>

> Andrea,

=

> Thank you for your correspondence. I will be out of town at the end of
> this week.

=



> How 1s Wednesday, May 21st?

>

>

>

>> Dear Mr. Vanel:

>>

>> [ note that it has been about 30 days since you filed your Answer to
>> the Notice of Opposition. Under the TTAB's new rules, we are
>> obligated to meet and confer within 30 days from the Answer "due
>> date.” Such Answer and meet and confer deadlines are usually
>> contained in the TTAB's scheduling order, which has not yet been
>> issued in this case. In the spirit of the rules, I propose we should
>> schedule a time to meet and confer shortly, as you have already

> submitted your client's answer.

>>

>> Please let me know what your schedule permits. I will be in a

>> hearing

>

>> put of town early next week.

>

>> Thank you.

>> Andrea
S

>
>> Andrea L. Calvaruso, Esq.

=

>> Donovan & Yee LLP

>> 110 Greene Street, Suite 700

>>New York, N.Y. 10012

>> Phone: 212 226 9796

>>Fax: 212226 1995

>>

>> This message and any attachments to it are intended only for the
>> addressee(s) identified above and may contain CONFIDENTIAL
>> information

>

>> and/or PRIVILEGED attorney client information and/or attorney work
>> product. If you are not an intended recipient or an agent responsible
>> for delivering it to an intended recipient, you have received this

>> g-mail in error and any dissemination, distribution or copying of
>> this

>

>> message or any attachment to it is strictly prohibited. If you have
>> received this email in error, please e-mail the sender or notify us
> at

o=

>> daygd@yeellp.com and then delete this message from your system.
>

> eeeen Original Message-----
>> From: Kleindinst Clyde Vanel, Esq. [mailto:clydevanel@vanellaw.com]
>> Sent: Wednesday, April 09, 2008 12:16 PM



>> To: acalvaruso@donovanyee.com
>> Subject: Reply to Opposition
>>

P

>>

> -

>> everything begins with an idea
>>

>> Klemndinst Clyde Vanel, Esq.
>> The Vanel Law Firm, P.C,

>> 260 West 35th Street, Suite 801
>> New York, NY 10001

>> Tel: 212 402 5472

>> Fax: 646 417-6515

>> Toll Free: 888 VANELSS

>> www.vanellaw.com

>>

>> VIEW OUR NEW VIDEGS!!!

P

>> Law Firm Video

>> http://www.youtube.com/watch?v=DSwck6i-NLg
>

>> Wealth Building Video

>> http://www.youtube.com/watch?v=0Qma78lw5Nk0
>>

=>> BOOK COMING SOON!!!

>> "Your Ideas Are Worth Millions"

>>

>

>

- J—

> everything begins with an idea

S .

> Kleindinst Clyde Vanel, Esq.

> The Vanel Law Firm, P.C.

> 260 West 35th Street, Suite 801

> New York, NY 10001

> Tel: 212 402 5472

> Fax: 646 417-6515

> Toll Free: 888 VANELS8

> www.vanellaw.com

>

> VIEW OUR VIDEOQOS!!!

>

> Law Firm Video

> http://www.youtube.com/watch?v=DSwck6i-NLg
>

> Wealth Building Video

> http://www.youtube.com/watch?v=0Qma78lw5Nk0
=

~



everything begins with an idea

Kleindinst Clyde Vanel, Esq.
The Vanel Law Firm, P.C.

260 West 35th Street, Suite 801
New York, NY 10001

Tel: 212 402 5472

Fax: 646 417-6515

Toll Free: 888 VANELZES
www.vanellaw.com

VIEW OUR VIDEOS!!!

Law Firm Video
http://www.youtube.com/watch?v=DSwck6i-NLg

Wealth Building Video
http://www.youtube.com/watch?v=Qma78lw5Nk(
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Andrea Calvaruso

From: Andrea Calvaruso

Sent: Wednesday, October 29, 2008 12:20 PM
To: 'Kleindinst Clyde Vanel, Esq.'

Subject: FW: BRAZILIANTRAVEL.COM

Importance: High
Attachments: Scheduling Order ttabvue-91180564-OPP-8.pdf

Dear Mr. Vanel

I await your response to my email below. Our deadline to confer per the TTAB Order is tomorrow,
October 30, 2008. If you no longer represent the applicant, please advise.

Thank you.
Andrea L. Calvaruse, Esq.

Donovan & Yee LLP

110 Greene Strect, Suite 700
New York, NUY. 10012
Phone: 212 226 9796

Fax: 212226 1995

This message and any attachments to it are intended only for the addressee(s) identtfied above and may contain
CONFIDENTIAL information and/or PRIVILEGED attorney client information and/or attorney work produet. If vou are not
an intended recipient or an agenl responsible {or delivering it 1o an intended recipient, you have received this e-mail in error
and any dissemination, distribution or copying of this message or any attachment to it is strictly prohibited. it you have
received this email in error, please c-mail the sender or notify us at daygd@yeellp.com and then delete this message from
YOur system.

From: Andrea Calvaruso

Sent: Monday, October 27, 2008 11:27 AM
To: Kleindinst Clyde Vanel, Esq.’

Subject: BRAZILTANTRAVEL.COM

Dear Mr. Vanel

Fer the TTAB's recent decision, which | attach for your convenience, we are instructed to have an initial discovery
conference by this Thursday, October 30th. Please let me know your availability this week.

Thank you.
Andrea

Andrea L. Calvaruso, Esq,

Donovan & Yee LLP

VIO Greene Street, Suite 700
New York, NY, 10012
Phone: 212 226 9796

Fax: 212226 1995

4/16/2009



Page 2 of 2

This message and any attachmenis to it are intended only for the addressce(s) identified above and may contain
CONFIDENTIAL wformatton and/or PRIVILEGED attorney client information and/or attorney work product. 1f you are not
an intended recipient or an agent responsible for delivering it to an intended recipient, you have reeeived this e-mail in error
and any dissemination, distribution or copving of this message or any attachiment fo it is strictly prohibited. [f you have
received this email in error, please e-mail the sender or notify us at daygd@yecllp.com and then delete this message from
your sysiem.

4/16/2009
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Andrea Calvaruso

From: Andrea Calvaruso
Sent: Friday, October 31, 2008 10:14 AM
To: 'Kleindinst Clyde Vanel, Esq.'

Subject: FW: BRAZILIANTRAVEL.COM
Importance: High
Attachments: Scheduling Order ttabvue-91180564-OPP-8.pdf

Mr, Vanel

Please respond to my correspondence. We are not overdue on the deadline to meet and confer pursuant
to the TTAB Order. If you no longer represent the applicant, please advise as soon as possible so that
we may take the appropriate steps in this matter.

Thank you.
Andrea L. Calvaruso, Lisq.

Donovan & Yee LLP

L} Greene Street, Suite 700
New York, N.Y. 10012
Phone: 212 226 9796

Fax: 212226 1995

This message and any attachments 1o it arc intended only for the addressee(s) identificd above and may contain
CONFIDENTIAL information and/or PRIVILEGED attorney client information and/or atiorney work product. If you are not
an inlended recipient or an agent responsible for delivering it to an intended recipient, you have received this e-mail in error
and any dissemination, distribution or copying of this message or any attachment to it is strictly prohibited. If you have
recetved this email in error, please e-mail the sender or notify us at daygd@:ycellp.com and then delete this message from
your system.

From: Andrea Calvaruso

Sent: Wednesday, October 29, 2008 12:20 PM
To: 'Kleindinst Clyde Vanel, Esq.'

Subject: FW: BRAZILJANTRAVEL.COM
Importance: High

Dear Mr. Vanel

I await your response to my email below. Our deadline to confer per the TTAB Order is tomorrow,
October 30, 2008. If you no longer represent the applicant, please advise.

Thank you.
Andrea L. Calvaruse, Esq.

Donovan & Yece LLP
HHO Greene Street, Suite 700
New Yorl, NJY, 10012

4/16/2009
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Phone: 212 226 9796
Fax: 212226 1995

This message and any attachmients to it are intended only for the addressee(s) identified above and may contain
CONFIDENTIAL information and/or PRIVILEGELD altorney client information and/or atlorney work product. !f you arc not
an inlended recipient or an agent responsible lor delivering it (o an intended recipient, you have received this e-mail in error
and any dissemination, distribution or copying of this message or any attachmient to it is strictly prohibited. [f you have
received this email in error, please c-mail the sender or notify us at daygd@ycetlp.com and then delete (his message from
your systent.

From: Andrea Calvaruso

Sent: Monday, October 27, 2008 11:27 AM
To: 'Kleindinst Clyde Vanel, Esq.'

Subject: BRAZILIANTRAVEL.COM

Dear Mr. Vanel

Per the TTAB's recent decision, which | attach for your convenience, we are instructed to have an initial discovery
conferance by this Thursday, October 30th. Please let me know your availability this week.

Thank you.
Andrea

Andrea L. Calvaruso, Esq.

Donovan & Yee LLP

110 Greene Street, Suite 700
New York, N.Y. 10012
Phone: 212 226 9796

FFax: 212226 1995

This message and any attachments to it are intended only for the addressce(s) identified above and may contain
CONFIDENTIAL information and/or PRIVILEGED attorney client information and/or attorney work product. If you are not
an intended recipient or an agent responsible for delivering it to an intended recipient, you have received this e-mail in error
and any dissemination, distribution or copying of this message or any attachment to it is strictly prohibtted. 11 you have
received this email in error, please e-mail the sender or notify us at daygd@@yeellp.com and then delete this message from
your system.

4/16/2009
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Andrea Calvaruso

From: Andrea Calvaruso

Sent:  Monday, November 10, 2008 5:07 PM
To: 'Kleindinst Clyde Vanel, Esq.'
Subject: BRAZILIANTRAVEL.COM

Dear Mr. Vanel

I await your confirmation as to whether you still represent the Applicant in the Oppaosition proceding.
Thank you,

Andrea L. Calvaruso, Esq.

Donovan & Yee LLP

IO Gireene Street, Suite 700
New York, N.Y. 10012
Phone: 212 226 9796

Fax: 212226 1995

This message and any attachments to it are intended only for the addressee(s) identified above and may contain
CONFIDENTIAL information and/er PRIVILEGED attorney client information and/or attorney work product, If you are not
an intended recipient or an agent responsible for delivering it to an intended recipient, you have reccived this e-mail in error
and any dissemination, distribution or copying ol this message or any attachment fo it is strictly prohibited. If you have
received this email in error, please c-mail the sender or notify us at daygd@yeellp.com and then delete this message from
your system.

4/16/2009



Andrea Calvaruso

From: Andrea Calvaruso

Sent: Friday, November 14, 2008 4:18 PM
To: 'Kleindinst Clyde Vanel, Esq.’
Subject: RE: BRAZILIANTRAVEL.COM

I appreciate that Mr. Vanel, However we have a discovery conference deadline with the TTAB which has long
past and will need to begin discovery.

Please instruct your client that she is in violation of the TTAB order and that we need to understand whether
she is represented by counsel or not in this proceeding.

Thank you.

Andrea L. Calvaruso, Esq.

Donovan & Yee LLP

110 Greene Street, Suite 700
New York, N.Y. 10012
Phone: 212 226 9796

Fax: 2122261995

This message and any attachments to it are intended only for the addressee(s) identified above and may contain
CONFIDENTIAL information and/or PRIVILEGED attorney client information and/or attorney work product.
If you are not an intended recipient or an agent responsible for delivering it to an intended recipient, you have
received this e-mail in error and any dissemination, distribution or copying of this message or any attachment to
it is strictly prohibited. If you have received this email in error, please e-mail the sender or notify us at
daygd@yeellp.com and then delete this message from your system.

From: Kleindinst Clyde Vanel, Esq. [mailto:clydevanel@vanellaw.com]
Sent: Friday, November 14, 2008 2:47 PM

To: Andrea Calvaruso

Subject: Re: BRAZILIANTRAVEL.COM

Ms. Calvaruso,

I await confirmation from my client.

Kleindinst Clyde Vanel, Esq.
The Vanel Law Firm, P.C.

260 West 35th Street, Suite 801
New York, NY 10001

Tel: 212 402 5472



Fax: 646 417-6515
Toll Free: 888 VANELRR
www.vanellaw.com

> Dear Mr. Vanel

>

> I await your confirmation as to whether you still represent the

> Applicant in the Opposition proceding.

>

> Thank you.

-

> Andrea L. Calvaruso, Esq.

>

> Donovan & Yee LLP

> 110 Greene Street, Suite 700

>New York, N.Y. 10012

> Phone: 212 226 9796

>Fax: 2122261995

>

> This message and any attachments to it are intended only for the

> addressee(s) identified above and may contain CONFIDENTIAL information
> and/or PRIVILEGED attorney client information and/or attorney work
> product. If you are not an intended recipient or an agent responsible

> for delivering it to an intended recipient, you have received this

> e-mail tn error and any dissemination, distribution or copying of this
> message or any attachment to it is strictly prohibited. If you have

> received this email in error, please e-mail the sender or notify us at

> daygd@yeellp.com <mailto:daygd@yeellp.com> and then delete this
> message from your system.

-

>

=
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M UNITEDSTATES
F'- POSTAL SERVICE.

Date: 04/16/2009

ANDREA CALVARUSO:

The following is in response to your 04/16/2009 request for delivery information on your
Express Mail(R) item number EM17 2062 719U S. The delivery record shows that this item
was delivered on 03/04/2009 at 01:57 PM in NEW YORK, NY 10001 to J THOMAS. The
scanned image of the recipient information is provided below.

lmf‘ ’ PR -§ B -
07} ]
Signature of Recipient: \ } m"\"“ A jL/

ave™

[ ilh /) _/7/)(\, ‘v § i‘@

—~

N oy
Address of Recipient: pold .2'() 0 W gﬁr'szo(

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,

United States Postal Service



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

X
BRAZILIAN TRAVEL SERVICE, LTD. :

Opposer, : QPPOSITION NO. 91180564

V.
ONLINE TRAVEL SERVICES, INC.
Applicants.

X

OPPOSER'’S FIRST REQUEST FOR THE
PRODUCTION OF DOCUMENTS AND THINGS

Pursuant to Rule 34 of the Federal Rules of Civil Procedure and Rule 406 of the
Trademark Trial and Appeal Board Manual of Procedure, Opposer Brazilian Travel Service Ltd.
(“BTS”), hereby requests that Applicant Online Travel Services, Inc. (“Applicant” or “OTS”),
produce for inspection and copying the documents and things hereinafter designated, at the
offices of Donovan & Yee LLP, 110 Greene Street, Suite 700, New York, New York 10012, by

no later than thirty (30) days from the date of service hereof.

DEFINITIONS AND INSTRUCTIONS
The following definitions and instructions apply to all Document Requests set
forth below:

DEFINITIONS

1. “Documents” means any handwritten, printed, photostatted, photocopied,

electronically recorded, tape-recorded, video taped and filmed material, including, without



limitation, writings, drawings, graphs, charts, sketches, photographs, phone records, computer
records, data compilations, memoranda, reports, notes, papers, books, diaries, contracts,
agreements, licenses, assignments, microfilms, sound recordings, publications, financial reports,
telegrams, telexes, telecopies, faxes, electronic mail messages, tape recordings, records of
telephone and personal conversations, records of meetings, summaries and reports of interviews,
investigations, and negotiations, opinions and reports of consultants, brochures, pamphlets,
advertisements, circulars, catalogs, trade letters, press releases, purchase orders, invoices, bills,
checks, vouchers, data sheets, manuals, articles, models, prototypes, specimens, graphic
materials, and images of documents, however produced or reproduced whether sent or received

or neither.

2. “Applicant” means Online Travel Services, Inc., and all of those persons
and entities in its employ and acting in concert with Applicant or at its direction, including but

not limited to Sabrina Carvatho, and each of its directors, officers and employees.

3. “Opposer” means Brazilian Travel Service Ltd. and its owner Jodo De

Matos.

4, “Disputed Marks™ means the service mark BRAZILIANTRAVEL.COM,
as depicted in U.S. Trademark Application 76/651,891, and any marks which include the term
BRAZILIAN TRAVEL, collectively.

5. The connectives “and” as well as “or” shall be construed either
disjunctively or conjunctively as necessary to bring within the scope of the Request all responses

that might otherwise be construed to be outside of its scope.

6. “Concerning” means relating to, referring to, reflecting, describing,

evidencing or consulting.

7. “Communication” means oral and written communications, or the



transmittal of information.

8. “Person” means any natural person, corporation, proprietorship,
partnership or association, including any officers, directors, employees, agents or representatives

thereof.

9. “You” or “Your” means Applicant or any of its employees or agents, or

any person or entity acting for or on behalf of Applicant.

10.  These Requests adopt all defined terms as set forth in Opposer’s Notice of

Opposition in this Proceeding.

INSTRUCTIONS

11. It a claim of privilege or other immunity from disclosure is asserted with respect to any
document requested herein, with respect to each such document or information, state: (i) the
nature of the document; (ii) the date of the document; (ii1) the subject matter of the document;
(iv) the author, addressee, or any other recipient of the document or information, and where not
apparent, the relationship of the author, addressee, and any other recipient to each other; (v) the
name of each person who prepared or signed the original document and to whom the document

was circulated; and (vi) the nature of the asserted privilege or other immunity from disclosure.

12. In the event that any document called for has been destroyed, that document is to be
identified as follows: whether original or draft, manner of recording or reproduction, addressor,
addressee, author, date, subject matter, number of pages, attachments or appendices, all persons
to whom distributed, shown or explained, date of destruction, manner of destruction, reason for
destruction, person authorizing destruction, person destroying the document and custodian of the

document on the date and time of destruction.

13. In producing these documents, you are required to furnish all documents in your

possession, custody or control or the possession, custody or control of your agents, present or



former attorneys, present or former auditors, employees, officers, directors, representatives,
affiliates, subsidiaries, units, divisions or employees or agents thereof, or other entities

controlled by or in any manner affiliated with you.

14. When producing a document, you are required to produce the original, all non-original
drafts thereof, and all non-identical copies thereof (whether different from the original because

of notes or marks made on the copy, or otherwise).

15.  There is no limitation on the time period covered by these Requests, unless otherwise

stated or required by the context of the Request.

16.  Each Request shoutd be construed independently. No Request should be construed by
reference to any other Request for the purpose of limiting the scope of the response to such

Request.

17. The use of the singular form of any word includes the plural and vice versa.

18.  These Requests are continuing in nature. If any document or information comes into
your possession subsequent to responding hereto, you must supplement your responses

accordingly.

REQUESTS FOR PRODUCTION

1. All Documents and things which relate or refer to Applicant’s creation, design,
development, selection and adoption of each of the Disputed Marks, including any trademark
search reports, opinion letters, and other searches conducted prior to Applicant filing trademark

Application for the Disputcd Marks.

2. All Documents which support Applicant’s claim that the mark
BRAZILIANTRAVEL.COM has acquired distinctiveness for Applicant’s travel agency services,



including but not limited to all documents which support the declaration Applicant filed with the

U.S. Patent and Trademark Office on December 14, 2005.

3. All Documents and things which relate or refer to Applicant’s applications to register
each of Disputed Marks in any governmental agency or jurisdiction, including but not limited to

the U.S. Patent and Trademark Office.

4. All Documents and things which relate or refer to Applicant’s applications to register any
trademark in connection with travel agency services and related services in any governmental

agency or jurisdiction, including but not limited to the U.S. Patent and Trademark Office.

5. All Documents and things which relate or refer to trademark registrations owned by
Applicant in connection with travel agency services and related goods in any governmental

agency or jurisdiction, including but not limited to the U.S. Patent and Trademark Office.

6. All Documents and things which relate or refer to Applicant’s use of each of the Disputed

Marks.

7. Samples of each and every use made by Applicant of each of the Disputed Marks.

8. All Documents and things that refer or relate to Applicant’s marketing of and future
marketing plans for services bearing each of the Disputed Marks, including, but not limited to
newsletters, pamphlets, brochures, Internet websites, packaging, marketing research, surveys,

promotional materials, advertisements and circulars.

9. All Documents and things concerning Applicant’s advertising and promotional

expenditures relating to services in connection with each of the Disputed Marks.

10. All Documents and things showing Applicant’s sales or licenses of services under each



the Disputed Marks, including, but not limited to contracts, invoices, purchase orders, price lists,

bills of sale, receipts, and other agreements.

1I.  All Documents and things which relate to or reveal the individuals, firms, and entities
who sell and/or sold, advertise(d), promote(d)} and/or distribute(d) any services bearing any of
the Disputed Marks, including, but not limited to documents identifying the names and addresses

of such individuals, firms, and/or entities.

12.  All Documents and things showing the gross revenue Applicant has generated from the
sale of services in connection with each of the Disputed Marks, including, but not limited to
invoices, receipts, purchase orders, tax returns, general ledgers, bank statements, contracts,

agreements and financial statements.

13. All Documents and things which constitute or relate or refer to any assignment, license,
or other transfer of any rights to or from Applicant in connection with any of the Disputed

Marks.

14. All Documents regarding Applicant’s claim, as set forth in Paragraph 14 of Applicant’s
“Reply” filed in this Opposttion proceeding, that it licensed use of the domain name
braziliantravel.com to a “third party,” including but not limited to all documents memorializing

such assignment.

15.  All Documents and things, which relate or refer to any use by any third party of the mark
BRAZILTANTRAVEL.COM.

16.  All Documents and things evidencing, referring or relating to instances of Applicant’s
knowledge of Opposer’s BRAZILIAN TRAVEL and BRAZILIAN TRAVEL SERVICE mark,
including all documents which relate or refer to the circumstances under which Applicant first

became aware of Opposer’s mark.



17. All Documents and things which relate or refer to any instances in which a person or
business entity has inquired about, commented upon or referred to any relationship between

Applicant’s services, and Opposer’s services.

18. All documents consulted or referred to by Applicant in connection with preparing its
responses to Opposer’s First Set of Requests for Documents, Opposer’s First Set of

Interrogatories and First Set of Requests for Admissions.

Dated: New York, New York
March 3, 2009

110 Greene Street, Suite 700
New York, New York 10012
(212) 226-7700

Attorneys for Opposer



CERTIFICATE OF SERVICE

I, Andrea L. Calvaruso, a partner of the law firm Donovan & Yee LLP, attomeys for Opposer
Brazilian Travel Service Ltd., hereby affirm under the penalties of petjury, that on March 3,
2009, 1 caused a true and correct copy of Opposer's First Request for the Production of
Documents and Things to be served, via U.S. Postal Services Express Mail, upon the following

counsel of record for Applicant:
M—

~“Andred L. Calvaruso

Kleindist Clyde Vanel, Esq.
The Vanel Law Firm, P.C.
260 W 35th Street, Suite 801
New York, NY 10001




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

X
BRAZILIAN TRAVEL SERVICE, LTD. :

Opposer, : OPPOSITION NO. 91180564

V.
ONLINE TRAVEL SERVICES, INC,

Applicant.

X

OPPOSER'’S FIRST SET OF INTERROGATORIES

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and Rule 405 of the
Trademark Trial and Appeal Board Manual of Procedure, Opposer Brazilian Travel Service Ltd.
(“BTS”), hereby requests that Applicant Online Travel Services, Inc. (“Applicant” or “OTS”),
answer the following Interrogatories, in writing and under oath, and return, at the offices of
Donovan & Yee LLP, 110 Greene Street, Suite 700, New York, New York 10012, by no later

than thirty (30) days from the date of service hereof.

DEFINITIONS AND INSTRUCTIONS

The following definitions and instructions apply to all Requests set forth below:

DEFINITIONS

1. “Documents” means any handwritten, printed, photostatted, photocopied,
electronically recorded, tape-recorded, video taped and filmed material, including, without
limitation, writings, drawings, graphs, charts, sketches, photographs, phone records, computer

records, data compilations, memoranda, reports, notes, papers, books, diaries, contracts,



agreements, licenses, assignments, microfilms, sound recordings, publications, financial reports,
telegrams, telexes, telecopies, faxes, electronic mail messages, tape recordings, records of
telephone and personal conversations, records of meetings, summaries and reports of interviews,
investigations, and negotiations, opinions and reports of consultants, brochures, pamphlets,
advertisements, circulars, catalogs, trade letters, press releases, purchase orders, invoices, bills,
checks, vouchers, data sheets, manuals, articles, models, prototypes, specimens, graphic
materials, and images of documents, however produced or reproduced whether sent or received |

or neither.

2. “Applicant” means Online Travel Services, Inc., and all of those persons
and entities in its employ and acting in concert with Applicant or at its direction, including but

not limited to Sabrina Carvalho, and each of its directors, officers and employees.

3. “Opposer” means Brazilian Travel Service Ltd. and its owner Jodo

DeMatos.

4, “Disputed Marks™ means the service mark BRAZILIANTRAVEL.COM,
as depicted in U.S. Trademark Application 76/651,891, and any marks which include the term
BRAZILIAN TRAVEL, collectively.

5. The connectives “and” as well as “or” shall be construed either
disjunctively or conjunctively as necessary to bring within the scope of the Request all responses

that might otherwise be construed to be outside of its scope.

6. “Concerning” means relating to, referring to, reflecting, describing,

evidencing or consulting.

7. “Communication” means oral and written communications, or the

transmittal of information.

8. “Person” means any natural person, corporation, proprietorship,



partnership or association, including any officers, directors, employees, agents or representatives

thereof.

9. “You” or “Your” means Applicant or any of its employees or agents, or

any person or entity acting for or on behalf of Applicant.

10. These Requests adopt all defined terms as set forth in Opposer’s Notice of

Opposition in this Proceeding.

INSTRUCTIONS

11. Whenever in these Interrogatories you are asked to identify a person, the

information requested includes:

I. If the person is an individual:

a. His or her full name and current or last known home address and

business address;
b. His or her current or last known title or job description and regular place

of employment;
2. If the person is a corporate, firm or partnership:

a. Its former and current full corporate name(s) if any;
b. Its state or country of incorporation,

c. Its address and principal place of business;

d. The identity of the officer(s) or other person(s) having knowledge of the
matter with respect to which the company has been identified.

12. There is no limitation on the time period covered by these Interrogatories

unless otherwise stated or required by the context of the Interrogatory.

13. Each Interrogatory should be construed independently. No Interrogatory

should be construed by reference to any other Interrogatory for the purpose of limting



the scope of the response to such Interrogatory.

14. The use of the singular form of any word includes the plural and vice

versa.

15. These Interrogatories are continuing in nature. If any information comes
into your possession subsequent to responding hereto, you must supplement your

responses accordingly.

L6. When requested to "state the basis" with respect to a particular claim,

assertion, allegation, or contention, You shall;

a. Identify each and every document (and, where pertinent, the section
article, or subparagraph thereof), which forms any part of the source of
Your information regarding the alleged facts or legal conclusions referred
to by the Interrogatory;

b. Identify each and every communication which forms any part of the
source of Your information regarding the alleged facts or legal
conclusions referred to by the Interrogatory;

c. State separately the acts or omissions to act on the part of any person
(identifying the acts or omissions to act by stating their nature, time and
place and identifying the persons involved) which form any part of Your
information regarding the alleged facts or legal conclusions referred to by
the Interrogatory;

d. State separately any other fact which forms the basis of Your information

regarding the alleged facts or legal conclusions referred to by the
Interrogatory.

INTERROGATORIES

1. State the date of Applicant’s first use of the mark
BRAZILIANTRAVEL.COM for travel agency services.

2, Identify all documents which demonstrate Applicant’s first use of the

4



Disputed Marks for travel agency services, including the location of all such
documents.

3. Describe the specific nature of all services Applicant is currently making in
commerce of the mark braziliantravel.com.

4, Identify all Persons who possess decision making authority for Applicant.
5. Indentify all officers of Applicant.
6. Identify all Persons who have an ownership interest in Applicant, including

the percentage ownership of each Person.

7. Identify all Persons responsible for Applicant’s adoption and selection of

the mark BRAZILIANTRAVEL.COM.

8. Identify all individuals known to Applicant who are likely to have
discoverable information Applicant may use to support its claims and defenses in

this Opposition proceeding.

9. Identify all categories of documents and tangible things in Applicant’s
possession which Applicant may use to support its claims and defenses in this

Opposition proceeding.

10. Identify the “third party” to whom Applicant refers in Paragraph 14 of its
“Reply” filed in this Opposition proceeding.

11. Identify all Persons to whom Applicant has licensed the domain name or
mark braziliantravel.com, including the date of each license and a description of all

documents memorializing such licenses.

12. Describe the terms of the license of the domain name braziliantravel.com,

to which Applicant refers in Paragraph 14 of its “Reply” filed in this Opposition



proceeding,.

13. Explain the reason Applicant licensed use of the domain name
braziliantravel.com to the “third party” as claimed by Applicant in Paragraph 14 of

its “Reply” filed in this Opposition proceeding.

14, Describe Applicant’s responsibilities with respect to the services offered

tor sale on the website located at www.braziliantravel.com.

15. Identify the Person responsible for content located on the website located at

www.brazihiantravel.com.

16. Describe each and every instance in which a person or business entity has
inquired about, commented upon or referred to any relationship between
Applicant’s use of the Disputed Marks, and Opposer or Opposer’s BRAZILIAN
TRAVEL or BRAZILIAN TRAVEL SERVICE mark or services, including as part
of your response a summary of the nature and substance of each Comumunication
with the persons tdentified in response to this Interrogatory, the date on which it
occurred, and the individuals who were present and/or involved in the

Communication.

17. State the basis for Applicant’s denial, set forth in Paragraph 1 of the
“Reply” filed in this proceeding, that Opposer has priority of use of the mark
BRAZILIAN TRAVEL.

18. State the basis for Applicant’s denial, set forth in Paragraph 1 of the
“Reply” filed in this proceeding, that Opposer has used the marks BRAZILIAN
TRAVEL and BRAZILIAN TRAVEL SERVICE in connection with travel agency

services since at least 1981.

19. State the basis for Applicant’s claim that its mark



BRAZILIANTRAVEL.COM has become distinctive of Applicant’s travel agency
services, as set forth in Paragraph 5 of its “Reply” filed in this proceeding, including
as part of your response an identification of all documents which support this claim,

and the location of all such documents.

20. Describe the nature and extent of the channels of trade in which Applicant

has used or promoted the BRAZILIANTRAVEL.COM mark.

Dated: New York, New York
March 3, 2009

. Calvaruso
110 Greene Street, Suite 700
New York, New York 10012
(212) 226-7700
Attorneys for Opposer



CERTIFICATE OF SERVICE

I, Andrea L. Calvaruso, a partner of the law firm Donovan & Yee LLP, attorneys for
Opposer Brazilian Travel Service Ltd., hereby affirm under the penalties of perjury, that
on March 3, 2009, I caused a true and correct copy of Opposer’s First Set of
Interrogatories to be served, via U.S. Postal Services Express Mail, upon the following
counsel of record for Applicant:

Kleindist Clyde Vanel, Esq.
The Vanel Law Firm, P.C.
260 W 35th Street, Suite 801
New York, NY 10001

Afdrea L. Calvaruso




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

X

BRAZILIAN TRAVEL SERVICE, LTD. :

Opposer, : OPPOSITION NO. 91180564

V.
ONLINE TRAVEL SERVICES, INC.

Applicants.

X

OPPOSER’S FIRST SET OF REQUESTS FOR ADMISSIONS TO APPLICANT

Pursuant to Rule 36 of the Federal Rules of Civil Procedure and Rule 407 of the
Trademark Trial and Appeal Board Manual of Procedure, Opposer Brazilian Travel Service Ltd.
(“BTS”), hereby requests that Applicant Online Travel Services, Inc, (“Applicant” or “OTS”),
answer the following Requests for Admission, in writing and under oath, and return to the
undersigned at the offices of Donovan & Yee LLP, 110 Greene Street, Suite 700, New York,

New York 10012, by no later than thirty (30) days from the date of service hereof.

DEFINITIONS AND INSTRUCTIONS

The following definitions and instructions apply to all Requests set forth below:

DEFINITIONS

1. “Documents” means any handwritten, printed, photostatted, photocopied,
electronically recorded, tape-recorded, video taped and filmed material, including, without
limitation, writings, drawings, graphs, charts, sketches, photographs, phone records, computer

records, data compilations, memoranda, reports, notes, papers, books, diaries, contracts,



agreements, licenses, assignments, microfilms, sound recordings, publications, financial reports,
telegrams, telexes, telecopies, faxes, electronic mail messages, tape recordings, records of
telephone and personal conversations, records of meetings, summaries and reports of interviews,
investigations, and negotiations, opinions and reports of consultants, brochures, pamphlets,
advertisements, circulars, catalogs, trade letters, press releases, purchase orders, invoices, bills,
checks, vouchers, data sheets, manuals, articles, models, prototypes, specimens, graphic
materials, and images of documents, however produced or reproduced whether sent or received

or neither.

2. “Applicant” means Online Travel Services, Inc., and all of those persons
and entities in its employ and acting in concert with Applicant or at its direction, including but

not limited to Sabrina Carvalho, and each of its directors and employees.

3. “Opposer” means Brazilian Travel Service Ltd. and its owner Jodo

DeMatos.

4, “Disputed Marks” means the service mark BRAZILIANTRAVEL.COM,
as depicted in U.S. Trademark Application 76/651,891, and any marks which include the term
BRAZILIAN TRAVEL, collectively.

5. The connectives “and” as well as “or” shall be construed either
disjunctively or conjunctively as necessary to bring within the scope of the Request all responses

that might otherwise be construed to be outside of its scope.

6. “Concerning” means relating to, referring to, reflecting, describing,

evidencing or consulting.

7. “Communication” means oral and written communications, or the

transmittal of information.

3. “Person” means any natural person, corporation, proprietorship,



partnership or association, including any officers, directors, employees, agents or representatives

thereof.

9. “You” or “Your” means Applicant or any of its employees or agents, or

any person or entity acting for or on behalf of Applicant.

10.  These Requests adopt all defined terms as set forth in Opposer’s Notice of

Opposition in this Proceeding.

INSTRUCTIONS

11. There is no limitation on the time period covered by these Requests,

unless otherwise stated or required by the context of the Request.

12.  Each Request should be construed independently. No Request
should be construed by reference to any other Request for the purpose of limiting the

scope of the response to such Request.

13.  The use of the singular form of any word includes the plural and

vice versa.

14, These Requests are continuing in nature. If any document or
information comes into your possession subsequent to responding hereto, you must

supplement your responses accordingly.

REQUESTS FOR ADMISSION

1. Admit that Applicant made no use of the mark BRAZIILANTRAVEL.COM prior
to 1997.

2. Admit that Sabrina Carvalho is the President of the Applicant.



3. Admit that Sabrina Carvalho was the President of the Applicant on December 7,
2005.

4. Admit that Sabrina Carvalho was the President of the Applicant on March 9, 2007.

5. Admit that Sabrina Carvalho has a majority ownership stake in Applicant.
6. Admit that Sabrina Carvalho has decision making authority for Applicant.
7. Admit that Sabrina Carvalho is the primary and dominant person responsible for

making business decisions for Applicant.

8. Admit that no person has superior decision making authority to Sabrina Carvalho

with respect to the Applicant and its travel agency services.

9. Admit that Sabrina Carvalho is a named party defendant in an action pending in
the Supreme Court of the State of New York in the County of New York identified by
Index No. 160194/06.

10.  Admit that the document attached hereto as Exhibit A is an authentic, genuine and
accurate copy of an affidavit signed by Sabrina Carvaltho under oath on or about July 31,

2006.

11. Admit that the document attached hereto as Exhibit A bears the authentic signature
of Sabrina Carvalho, who was president of Applicant on March 9, 2007,

12. Admit that Sabrina Carvalho was aware of Opposer’s use of the mark
BRAZILIAN TRAVEL in connection with travel agent services prior to Applicant’s
adoption and use of the mark BRAZILIANTRAVEL.COM.



13.  Admit that Applicant was aware of Opposer’s use of the mark BRAZILIAN
TRAVEL prior to Applicant’s adoption and use of the mark
BRAZILIANTRAVEL.COM.

14.  Admit that Applicant is responsible for providing the travel agency services

offered on the website located at www.braziliantravel.com.

15.  Admit that Applicant receives monetary compensation as a result of the travel

agency services offered to consumers on the website located at www.braziliantravel.com.

16.  Admit that Applicant has control over the travel agency services offered on the

website located at www.braziliantravel.com.

Dated: New York, New York
March 3, 2009

. Calvaruso
110 Greene Street, Suite 700
New York, New York 10012
(212) 226-7700
Attorneys for Opposer



CERTIFICATE OF SERVICE

I, Andrea L. Calvaruso, a partner of the law firm Donovan & Yee LLP, attorneys for
Opposer Brazilian Travel Service Ltd., hereby affirm under the penalties of perjury, that
on March 3, 2009, I caused a true and correct copy of Opposer’s First Request for
Admissions to be served, via U.S. Postal Services Express Mail, upon the following
counsel of record for Applicant:

Kleindist Clyde Vanel, Esq.
The Vanel Law Firm, P.C.
260 W 35th Street, Suite 801
New York, NY 10001

e

Andrea L. Calvaruso
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EXHIBIT A



TO: 2122261995 P.@232-637

OCT-@9-2087 14:55 FROM:

SUPREME COURT OF THE STATE oF NEW YORK
COUNTY OF NEW YORK

BRAZILIAN TRAVEL SERVICES, LTD., d/b/a Index No.:160194/04
BRAZILIAN TRAVEL ang BRAZILIAN AMERICAN
SYSTEMS, 1INc., d/b/a BACC AND pace TRAVE],.

Plaintifrg,
AFFIDAVIT IN

SUPPORT
- &gainst -
BRAZILIAN TRAVEL DISCOUNT, TROPICAL

TRAVEL, SABRINA CARVALHO ang ALEX
VIERA,

STATE OF NEW YORK )

COUNTY OF NEW yorK)

SABRINA CARVALHO, being duly sworn, deposes and Says:

1. I am one of the named Defendants with respect o
the abDVe-referenced action and, ag such, I am familiar with all
of the prior Eacts and Proceedings herctofore had herein.

2. I submit the instant Affidavit in BUppQre of
Defendancrg Crosg-motion te Fetitioney'g motion which seeks an

order for the follewing relief,;

a. Pursuant to CPLR 3211(=a) (2), for the dismissal of
Plaintiff g Complaint, or in the alternative;

b.) Pursuant CpPLR §2212, for Summary judgment ;

c. For costa, disbursement and attorneys fees; and

d. Any and 313 other relier which this Court may deem
just, Proper and equitable under the circumstances
herein.

3. For the following reasons, it is respectfully
Tequested that the Defendant ' g Cross-motion be granted in its

entirety.

10/09/2007 TUE 16:16 [TX/RX NO 88931



5. From the outset, it should be noted that I have
read the accompanying affirmation of my attoxney, Keith S.
Barnett, Esq. and that I understand and agree with both the
factual history and legal agreements set forth therein and
incorporates same into the instant affidavit as if same where
more fully set forth herein at length.

5. In May of 1999, your Affiant incorporated her
business under the name Brazilian Travel Discount, Inc¢. with
offices al 62 West 45" Street, Room 901, New York, NY 10035,

6. Pursuant to the filing with the Department of
State, your Affiant was listed as the Chairman or Chief Executive
Officer with & residence at 33 West 76" Street, apartment 1B,
New York, NY 10023.

7. From the period of May 1999 until June 23, 2003,
when said corporation was digsolved by proclamation, said company
offered discount travel services primarily to the Brazilian
community. A copy of the correspondence dated February 1, 2002
confirming that the Certificate of Dissolution had been filed
with the Secretary of State, Division of Corporations is annexed
herveto ag Exnhibir I .

8. Ag evidenced by the accompanying affirmation of my
attorney, it is regspectfully maintained that Plaintiff's lawsuit
must be dismissed, asg this Court lacks jurisdiction over the

subject matter/claims raised by such Plaintiff, or because no

genuine factual issues exist,

10/09/2007 TUE 16:16 {TX/RY NO 8393}

UCT-E9-2837 14:55 FROM: TO: 2122261995 P. 224~ 333



OCT-@9-20@7 14:55 FROM: _ To:21&

TO: 2122261955

P.B25 030

s, Although the Plaintiff makes claims of torturous
business interference and fraud, in actuality, Plaintiff s claims
are based Upon a belief that the Defendantg have engaged in
deceptive business pPractices jin violation of their trademark for
BACC and/or Lrade name, Brazilian Travel .

10, 1Itg your Affiant'sg understanding, that such claims
MUSTt be brought in FPederal Court which has jurisdiction regarding
trademark claims.

11 . Therefore, ag the Plaintiff hag improperly
instituted suit in State Supreme Court, all stays should be
immediately 1jifteq and the underlying Complaint should be
dismissed.

1z, Additionally, it is also maintained herein thac
the Plaintiff ig precluded from the relief sought in his order re
Show Cauge and Complaint since at common law, a term which isg
"generic!, g incapable of functioning as a trademark,

13. In fact, My attorney has advised me that the
Lanham act Provides for the cancellation of 5 registered mark if
at any time it "becomes the common descriptive name of an article
Or substance" and that under existing case law, Proof of a
secondary meaning cannot Eransform a generic rerm inte a subject
for trademark. .

14. As this Court will note, on or abouyt February 5,

1998, counsel for the Plaintiff, Gerorge Karp, Esg., wrote to

your Affiant a letter advising that his client's trade name,
Brazilian Travel was protected by Common Law and that if 1 fail

Lo stop uging the name Brazilian Travel or other similar

10/09/2007 TUE 16:16 [TX/RX NO 8893]



OCT-B9-2067 14:55 FROM: TC: 2122261995 P.B26 430

derivations of such name, which would purportedly confuse and
mislead the public, that a lawsuit will be brought for injunctive
and monetary damages fLor infringement of his clients trade name.
A copy of this letter is annexed hereto as Exhibit C

15. Following the receipt of such letter, your Affiant
retained the Law Firm of Baker & Friedman to address the
aforementioned letter.

16. Subsequently, by lstter dated February 25, 1998,
your Affiant's counsel advigsed Plaintiff's counsel that its
Complaints were unfounded and without merit as the words
Brazilian Travel were generic in nature and incapable of
functioning as & trademark (Exhibit D ).

7. In fact, in such letter, Mr. Karp was advised that
wany firms have recognized that the texrms "Brazil” and
"Brazilian" were generic terms particularly, when one is
directing travel services te the Brazilian community.

18. In fact, in such lettery, my then attorney lists 28
separate and distinct companies with addresses and phione numbers
with offices throughout the country which use the words Brasil,
Brazil or Brazilian Travel in their name and to reflect services
offered to the Brazilian communicy.

13. My prior counsel also made it very clear in such
lerter chat if any action were taken against your Affiant and her
business, attorney’s fees and sanctions will be sought as a

result of the commencement of frivelous litigation.

10/09/2007 TUE 16:16 [TX/RX NO 8893]



OCT-@9-2087 14:56 FROM: TO: 2122261995 P.B27/032___

20. Following my attorney's letter of February 25,
1998 and up until the commencement of the underlying action in
June of 2006, the Plaintiff hexein tock absolutely no legal
action against the named Defendants to protect its alleged
trademark and/or trade name

21. Moreover, from 1994 through May of 1998 the
Defendant, Brazilian Travel Discount was a client of the
Plaintiff, Brazilian Travel Sexvices and purchased‘tickets from
such Plaintiff for its clients. For this Court's ready review and
reference, numerous invoices reflecting the business dealings
between the parties during a five year pericd are annexed hereto
as Exhibit £ |

22. It should also be noted, that as a resulc of
Plaintif{f's Failure to pay the Defendant commissions owed in
connection with gervices rendered regarding the sale of disecount
fravel tickets, the Defendant, Brazilian Travel Discount
instituted a lawsuit against Plaintiff for §7,000.00, which was
ultimately settled for the sum of $3,000.00. A copy of the
general release issued to the Plaintiff in connection with
Defendant's claims is annexed hereto as Exhibit J

23. Given the fact that the Plaintiff herein
voluntarily conducted business with the Defendant for several
year and without objection during their business relaticnship to
Defendant's use of the name Brazilian Travel Discount, it is
apparent that the Plaintiff itself recognized the generic narture

of said name and Defendant's entitlement £o use same.
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24. If should also be noted that the Defendant's
herein have never held themselves out to be affiliated with BACC
Travel and have never conducted business under such name.

25. According to the fearches recently conducted by
Your Affirmant (Exhibit H ), chere are Approximately 40,000.00
listings provided by Yahoo under the key word BACC Travel, and
1,020.000,00 listings under BACC and approximately 80.500.00
listings under BAcC Travel provided by Google, which relate to
travel services offered Le the Brazilian community.

26. since our former company Brazilian Travel Discount
provided similar Services to the Brazilian community, the website

which I eéstahlished ang registered in 1997, www.brazilian-

Lravel.¢om appears under borh the Yahoo and Google search
listings.

27. The Defendantgs herein have absolutely nothing to
do with Yahoo or Google's search engine which provides users with
travel relaceqg information.

28. It should aleo be noted that no confusion existed
¥egarding cur respective Ccompanies, since the Plaintiff
advertiged jtg services under the name BACC Travel, whereasz the
Defendants advertiscd under the name Brazilian Travel Dijiscount
(Exhibit K ) .

29, Moreover, it should be noted that Your Affiant no
longer operates the above wehsite a8 same was sold ro the
Pelendant, John Howell in February of 2006, who subseguently re-

Tegistered same website with Network Solutions (Exhibitc [_ ).
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30. Additionally, it should also be noted that while
the Defendants business was in operation, a few hundred thousand
dollars had been expended over the Years to advertise same in
Brazilian and American newspapers, magazines, guides and in movie
venues (Exhibit (4 ).

3l. Given the fact that Plaintiff's lawsuit is torally
without merit and that Plaintiff's counsel was advised in 1998 of
sSame, as well ag Defendant'sg insistence upon recovering legal
feeg if an action were brought, it is herewith maintained thatc
said Plaintiff should be responsible for all legal fees and costs
now incurred by the Defendants some eight years larer with

respect to defending the Present baseless action.

WHEREFORE, based upon the reasons set forth herein, it is
respectfully requested that this Honorable Court deny Flaintiff's
motion, and grant the Defendant's cross-motion with any and all
additional relief which this Court may deem just, proper and

equitable under the circumstances herein.

Swornt to_before me
this 5%/ Tuly of 2006.

2 5ILA e

Nota:y Public

: KEITH . BARNETY
NOYARY PU!LIC.‘ at-ue of Nave Yark
Np 02BA CanE 8
Qualified in Naw York Couirty )“g‘p
Commigtion Expires chmb-r

" e — IS
SABRINA CARVALHO
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DONOVAN CALVARUSO &YEEALLP

The Soho Building 4 110 Greene Street, Suite 700 4 New York, NY 10012
Telephone: 212-226-7700 & Fax: 212-226-1995
E-mail: acalvaruso@yeellp.com

Writer's Direct Dial:
(212) 226-979%

April 13, 2009

VIA FACSIMILE & US Mail

Clyde Vanel, Esq.

The Vanel Law Firm, P.C.
260 West 35™ Street

Suite 801

New York, NY 10001

Re: TTAB Opposition No. 91180564: BRAZILIANTRAVEL.COM

Dear Clyde:

You were served with Opposer’s Initial Disclosures, First Requests for Production
of Documents, First Set of Interrogatories, and Requests to Admit on March 3, 2009.
Your client’s responses are now nearly one week overdue.

We have received no Initial Disclosures from your client, and have received no
responses to our correspondence since November, 2009.

Please consider this our good faith attempt to resolve these discovery disputes
pursuant to the TTAB Rules. If we do not receive your client’s discovery responses and
Initial Disclosures by Wednesday April 15" we will have no choice but to move to
compel.

y, .

Andrea L. Calvaruso :
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DONOVAN CALVARUSO &YEEaLLP

"The Soho Building 4 110 Greene Street, Suire 700 4 New York, NY 10012
Telephone: 212-226-7700 & Fax: 212-226-1993

E-mail: acalvaruso@yeellp.com

FAX COVER SHEET

Date: April 13,2009
From: Andrea Calvaruso, Esq.
Sender’s Direct Dial: (212) 226-9796

Client/Matter: 1541/BRAZILIANTRAVEL.COM No. of pages: &
To: Clyde Vanel, Esq.

Company:

City/Country: NYC

Fax Number: 646-417-6515

Recipient’s Tel:

MESSAGE:



Andrea Calvaruso

From: Andrea Calvaruso

Sent: Monday, April 13, 2009 12:23 PM
To: Kleindinst Clyde Vanel, Esqg.
Subject: RE: BRAZILIANTRAVEL.COM
Mr. Vanel

Your client's responses to discovery requests are now nearly one week overdue. Please consider this my good
faith effort to resolve this discovery dispute in accordance with the TTAB Rules. If we do not receive your
client's responses by Friday, we will file a motion to compel.

Andrea L. Calvaruso, Esq.

Donovan Calvaruso & Yee LLP
110 Greene Street, Suite 700
New York, N.Y. 10012

Phone: 212 226 9796

Fax: 2122261995

This message and any attachments to it are intended only for the addressee(s) identified above and may contain
CONFIDENTIAL information and/or PRIVILEGED attorney client information and/or attorney work product.
If you are not an intended recipient or an agent responsible for delivering it to an intended recipient, you have
received this e-mail in error and any dissemination, distribution or copying of this message or any attachment to
it is strictly prohibited. If you have received this email in error, please e-mail the sender or notify us at
daygd@yeellp.com and then delete this message from your system.

----- Original Message-----

From: Kleindinst Clyde Vanel, Esq. [mailto:clydevanel@vanellaw.com]
Sent: Friday, November 14, 2008 2:47 PM

To: Andrea Calvaruso

Subject: Re: BRAZILIANTRAVEL.COM

Ms, Calvaruso,

I await confirmation from my client.

Kleindinst Clyde Vanel, Esq.
The Vanel Law Firm, P.C.

260 West 35th Street, Suite 301
New York, NY 10001

Tel: 212 402 5472

Fax: 646 417-6515

Toll Free: 888 VANELSS



www.vanellaw.com

> Dear Mr. Vanel

>

> I await your confirmation as to whether you still represent the

> Applicant in the Opposition proceding.

=

> Thank you.

o

> Andrea L. Calvaruso, Esq.

>

> Donovan & Yee LLP

> 110 Greene Street, Suite 700

>New York, N.Y. 10012

> Phone: 212 226 9796

>Fax: 212226 1995

>

> This message and any attachments to it are intended only for the

> addressee(s) identified above and may contain CONFIDENTIAL information
> and/or PRIVILEGED attorney client information and/or attorney work
> product. If you are not an intended recipient or an agent responsible

> for delivering it to an intended recipient, you have received this

> e-mail in error and any dissemination, distribution or copying of this
> message or any attachment to it is strictly prohibited. If you have

> received this email in error, please e-mail the sender or notify us at

> daygd@yeellp.com <mailto:daygd@yeellp.com> and then delete this
> message from your system.

>

>

>



