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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ROYAL CROWN COMPANY, INC.
and DR PEPPER/SEVEN UP, INC.,

Opposers,
- against -
THE COCA-COLA COMPANY,

Applicant,

Consolidated Proceedings

—and —

THE COCA-COLA COMPANY,
Opposer,
- against -

ROYAL CROWN COMPANY, INC.
and DR PEPPER/SEVEN UP, INC,,

Applicants.

Opposition No. 91178927
Opposition No. 91180771
Opposition No. 91180772
Opposition No. 91183482
Opposition No. 91185755
Opposition No. 91186579
Opposition No. 91189847
Opposition No. 91190658

Opposition No. 91184434

NOTICE OF FILING OF TRIAL DECLARATION AND
TRANSCRIPT OF ORAL CROSS EXAMINATION

PLEASE TAKE NOTICE that pursuant to 37 C.F.R. § 2.125(c), Trademark Trial and

Appeal Board Manual of Procedure §§ 703.01(k) and 703.01(1), and the stipulation between the

parties, dated June 12, 2013, regarding the introduction of party and counsel employee direct

testimony, the November 25, 2013 Second Trial Declaration of Andrew D. Springate and a

{F1425681.1 }



certified transcript of the December 4, 2013 cross examination of Andrew D. Springate have
been filed with the Trademark Trial and Appeal Board contemporaneously herewith.

Dated: April 8, 2014 FROSS ZELNICK LEHRMAN & ZISSU, P.C.

o (AL

Barbara A. Sblomon
Laura Popp-Rosenberg
Emily Weiss
866 United Nations Plaza
New York, New York 10017
Telephone: (212) 813-5900
Email: bsolomon@frosszelnick.com
Ipopp-rosenberg@frosszelnick.com
eweiss@frosszelnick.com

Attorneys for Royal Crown Company, Inc. and
Dr Pepper/Seven Up, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing NOTICE
OF FILING OF TRIAL DECLARATION AND TRANSCRIPT OF ORAL CROSS
EXAMINATION deposited with the United States Postal Service as first class mail, postage
prepaid, in an envelope addressed to counsel for The Coca-Cola Company, Bruce W. Baber,
Esq., King & Spalding LLP, 1185 Avenue of the Americas, New York, New York 10036-4003,

on this 8" day of April 2014.

~ \Emily Weiss

<
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ROYAL CROWN COMPANY, INC.

and DR PEPPER/SEVEN UP, INC,, : Consolidated Proceedings
: Opposition No. 91178927
Opposers, : Opposition No. 91180771
3 Opposition No. 91180772
- against - ! Opposition No. 91183482
: Opposition No. 91185755
THE COCA-COLA COMPANY, : Opposition No. 91186579
: Opposition No. 91189847
Applicant. : Opposition No. 91190658
X
—and —

THE COCA-COLA COMPANY,
Opposer,
- against - : Opposition No. 91184434

ROYAL CROWN COMPANY, INC.
and DR PEPPER/SEVEN UP, INC,,

Applicants.

SECOND TRIAL DECLARATION OF ANDREW D. SPRINGATE ON BEHALF OF
ROYAL CROWN COMPANY, INC. AND DR PEPPER/SEVEN UP, INC.

Andrew D. Springate declares under penalty of perjury as follows:

L. I am Senior Vice-President, Marketing Services and Long-Range Planning, of Dr
Pepper Snapple Group, a corporation duly organized under the laws of Delaware, with its
principal place of business at 5301 Legacy Drive, Plano, Texas. Royal Crown Company, Inc. and

Dr Pepper/Seven Up, Inc. (together, “Royal Crown”) are both indirectly, fully-owned subsidiaries
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of Dr Pepper Snapple Group. In this declaration, I refer to Dr Pepper Snapple Group, its
subsidiaries (including Royal Crown) and the predecessors of any of them as “DPSG.”

2 As a result of my current and previous job responsibilities, which are detailed in my
July 3, 2013 trial declaration previously submitted in this action, I am familiar with the history and
operation of DPSG and, among other things, its DIET RITE business. I confirm that the facts and
matters set out herein are based on my own knowledge and understanding and/or from my review of
the records and documents of DPSG which are prepared and kept in the regular course of business
and to which I have access and that I rely on or have relied on in my various positions within DPSG.

3. In my earlier trial declaration I discussed, among other issues, the business of DPSG
and the history of DIET RITE soda. Irely on that earlier declaration and will not repeat those facts
or testimony herein.

4. I am not aware of any use by TCCC of ZERO per se as the name of any beverage
and understand that TCCC has used “zero” as part of the name of certain of its products, including
COCA-COLA, COKE, SPRITE, FANTA, PIBB, VAULT, and POWERADE. All of these brand
names have been coexisting with the DIET RITE brand for years, and in some cases decades. To
DPSG’s knowledge, there has never been any confusion arising out of TCCC’s and Royal Crown’s
use of their various brand names, and until TCCC and Royal Crown both included the term *“zero” in
their brand names to identify their beverages as having zero calories, TCCC had never alleged that
any confusion between any of TCCC’s various brand names and DIET RITE was even possible.

5. DIET RITE PURE ZERO, launched in summer 2005, has been coexisting with
TCCC'’s various brands including TCCC’s COKE ZERO and SPRITE ZERO products, for more

than eight years without any confusion.
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6. On May 4, 2005, TCCC sent to Cadbury-Schweppes, our predecessor-in-interest,
a letter stating that TCCC intended to monitor Royal Crown's use of the phrase PURE ZERO for
any instances of consumer confusion. Since our launch of DIET RITE PURE ZERO, TCCC has
not objected to our use of the name, and has not identified any instances of confusion or mistaken

affiliation.

The undersigned being warned that willful false statements and the like are punishable by fine or
imprisonment, or both, under 18 U.S.C. 1001, declares that all statements made of his own

knowledge are true; and all statements made on information and belief are believed to be true.

Declared under penalty of perjury this Z 5" day of November, 2013 at Plano, Texas.

A sbasin, Shonk iy o

Andrew D. Springate"’)

[FLRSI0L ) 3



Andrew Springate - 12/4/2013
Page 1

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ADSs 3/117
ROYAL CROWN COMPANY, INC. ) Consolidated Proceedings
and DR ¥ PEPPER/SEVEN UP, ) Opposition No. 91178927
INC., ) Opposition No. 91180771
Opposers, ) Opposition No. 91180772
) Opposition No. 91183482
against ) Opposition No. 91185755
)  Opposition No. 91186579
THE COCA-COLA COMPANY, ) Opposition No. 91189847
Applicant. ) Opposition No. 91190658
and
THE COCA-COLA COMPANY, ) O R ‘ G‘ N A L
Opposer, )
)
against ) Opposition No. 91184434

ROYAL CROWN COMPANY, INC. )
and Di/ PEPPER/SEVEN UP, )
INC.,

Applicants. ) .

MM["{,L()[T

ORAL DEPOSITION OF
ANDREW D. SPRINGATE
DECEMBER 4, 2013

Depo Dynamics
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ORAL DEPOSITION OF ANDREW D. SPRINGATE, produced as
a witness at the instance of THE COCA-COLA COMPANY, and
duly sworn, was taken in the above-styled and numbered
cause on the 4th of December, 2013, from 1:36 p.m. to
2:01 p.m., via telephone, before Jeffrey M. Steele, CSR
in and for the State of Texas, reported by machine
shorthand, at the offices of %;/ Pepper Snapple Group,
5301 Legacy Drive, City of Plano, County of Collin,
State of Texas, pursuant to the Trademark Rules of

Practice and the provisions stated on the record.
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APPEARANCES

FOR ROYAL CROWN COMPANY, INC. and ?ﬁf’PEPPER/SEVEN UP, A

INC. :

MS. BARBARA A. SOLOMON (Via Telephone)
Fross, Zelnick, Lehrman & Zissu
866 United Nations Plaza
New York, New York 10017
212.813.5900
Fax: 212.813.5901
Bsolomon@frosszelnick.com

And

MR. MICHAEL L. WOODS
Dr/J Pepper Snapple Group

Ger®&eat ,Counsel —

5301 Legag‘i/ Drive _—,L—/)/é//ecf-uq/
Plano, Texas 75024

972.673.8955
Fax: 972.673.7981

Michael .woods@dpsg.com

FOR THE COCA-COLA COMPANY:

MR. BRUCE W. BABER (Via Telephone)
King & Spalding
1185 Avenue of the Americas
New York, New York 10036
212.827.4079
Fax: 212.556.2222
Bbaber@kslaw.com

ADg
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PROCEETDTINGS
ANDREW D. SPRINGATE,
having been first duly sworn, testified as follows:
CROSS EXAMINATION
BY MR. BABER (Via telephone)

Q. Good afternoon, Mr. Springate.

A. Good afternoon. How are you?

Q. I'm fine, thank you. I know you can't see me,
but we've met, I guess what, twice before. I appreciate
you making yourself available this afternoon and I don't
think we'll be all that long, so hopefully we'll move
through this pretty quickly.

I assume you recall some of the general
ground rules from the prior times; 1if you don't
understand a question please let me know, please use yes
or no instead of uh-huh and huh-uh, things like that.
You all relatively fresh on those things?

A. Yes.

Q. Okay. And just for the record, you are the
same Andrew Springate that gave testimony in the same
Trademark Trial and Appeal proceedings back on July 9th
of this year in Plano; is that right?

A. That 1s correct.

Q. Okay. And more recently you have signed a

second declaration in connection with this matter that

Depo Dynamics
(888) 494-3370

18869ea8-66f0-4447-8005-5f433f388b30
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is entitled, Second Trial Declaration Of Andrew D.
Springate On Behalf Of Royal Crown Company, Inc. And
D;/ Pepper/Seven Up, Inc.; is that right?

A. That's correct.

Q. And do you have a copy of that declaration in
front of you?

A. I do.

Q. Okay. I'm just going to ask you some questions
about some of the things that are covered in that
declaration. And you signed the declaration just last
week, right, on November 25th?

A. Yes, that's correct.

Q. Okay. I want to start, if you could turn to
the third page of the declaration; that's your signature
on page 37

A. Yes.

Q. Okay. You're familiar with paragraph 6 of the
declaration which makes reference to a letter dated
May 4th, 20057

A. I am familiar with that, yes.

Q Okay. Do you have a copy of that letter?

A. We have one with us here, yes, I do.

Q Okay. And when was the first time you saw a
copy of that letter?

A. I think I -- again, I know I've seen it

Depo Dynamics
(888) 494-3370
188690a8-66f0-4447-8005-5433f388b30
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recently and I also believe when we were first
initiating some of our conversations I saw a copy of
this, so that was in 2008 if I'm not mistaken.

Q. All right. And I noticed that a copy of the
letter is not attached to the declaration, is there a
reason why you referred to the letter and chose to
paraphrase, at least some of its contents, but did not
attach a copy?

A. Not to my knowledge.

Q. Okay. ©Now, in your declaration you say that in
this letter The Coca-Cola Company, TCCC, stated that it
intended to monitor Royal Crown's use of the phrase PURE
ZERO for any instances of consumer confusion, correct?

A. That is correct.

MS. SOLOMON: The document speaks for
itself.

0. (BY MR. BABER) The declaration does speak for
itself, so does the letter.

So that's what you say in your declaration,
correct, Mr. Springate?
MS. SOLOMON: Objection, same objection.

A. That is correct.

Q. (BY MR. BABER) Okay. Now, 1in the letter --
well, first of all, who wrote the letter?

A. In looking at the letter, it was written by Dan

Depo Dynamics
(888) 494-3370
18869¢a8-66f0-4447-8005-5f433f388b30
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Chung.

Q. Okay. Well, first let me ask you to please
answer the questions if you can without looking at the
letter, okay? Just if you can from memory. If you need
to look at the letter to refresh yourself let me know,
okay? But for right now, since it's not attached to
your declaration, it's not an exhibit, it's not part of
the record, I'd like to ask you to answer the questions
if you can without referencing the letter, okay?

A. Okay.

Q. All right. So who wrote the letter?

A. Dan Chung.

Q. And who is Dan Chung?

A. At the time he was serving as inhouse counsel
for Cadbury-Schweppes.

Q. Okay. I think we're crossways. Are you saying
that Dan Chung wrote the letter?

A. I'm sorry, not —-- from our end. No, I don't
know who wrote it from The Coca-Cola Company end, sorry.

Q. Okay. Do you believe the letter was addressed
to Mr. Chung?

A. Yes.

Q. Okay. And now again, if you could answer these
questions without referencing the letter.

In the letter, well, do you know who -- do

Depo Dynamics
(888) 494-3370

18869ea8-6610-4447-8005-5f433f388b30
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you know the name of the person who wrote the letter on
behalf of Coca-Cola Company?

A. I do not.

Q. Okay. In the letter did The Coca-Cola Company
representative say that Coca-Cola would or would not do
anything if it did learn of any consumer confusion?

A. To the best of my recollection it did not.

Q. Okay. Do you recall in the letter whether or
not the Coca-Cola representative said that The Coca-Cola
Company would reserve its rights in any respect?

A. I do not.

Q. Okay. And did Mr. Chung respond to the letter?

A. I am not certain.
Q. Do you have any information one way or the
other?

A. I do not.

Q. And 1in the letter do you recall whether there
was a reference to a telephone conversation between
Mr. Chung and a person from Coca-Cola regarding these
issues?

A. I do not.

Q. Okay. Do you have any information as to
anything that was discussed in any telephone
conversation between Mr. Chung and any representative of

Coca-Cola that preceded the letter?

Depo Dynamics
(888) 494-3370
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MS. SOLOMON: Objection; assumes facts not
in evidence.
MR. BABER: You can answer, Mr. Springate.

A. I do not.

Q. (BY MR. BABER) Okay. And I believe you
already testified that you're not aware of whether
Mr. Chung responded to this May 4, 2005 letter, do you
know whether anyone else from Cadbury-Schweppes
responded?

A. I do not.

Q. And subsequent to the May 4, 2005 letter are
you aware of any later correspondence between
representatives of Coca-Cola and representatives of
either Cadbury-Schweppes, Royal Crown, or DPSG regarding
these same issues?

MS. SOLOMON: Objection; vague.
MR. BABER: You can answer.

A. Yeah, I can only speculate. ©No, I do not know
of direct conversations.

0. (BY MR. BABER) Okay. And I'm sorry, the issue
is not conversations, it was any subsequent
correspondence.

A. Yeah, I do not.

Q. Okay. 1In paragraph 6 of your declaration you

say in the second sentence, Since our launch of DIET

Depo Dynamics
(888) 494-3370
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RITE PURE ZERO, TCCC has not objected to our use of the
name and has not identified any instances of confusion
or mistaken affiliation, do you see that?

A. I do.

Q. Okay. In the letter do you believe that The
Coca-Cola Company said that it would identify to,
whether it was Cadbury-Schweppes, Royal Crown Company,
or DPSG, any instances of confusion or mistaken
affiliation if it became aware of any?

MS. SOLOMON: Objection.

A. Yeah, I do not know from the letter about that,
no.

Q. (BY MR. BABER) Okay, all right. I want to go
back one page with you to paragraph 4 of your
declaration, are you with me?

A. I am.

Q. Okay, paragraph 4. BAnd would you agree that as
a general matter paragraph 4 relates to products other
than Zero products, right, you're talking about products
like Coca-Cola, Sprite, Diet Rite, et cetera?

MS. SOLOMON: Objection; misconstrues the
declaration and the testimony in 1it.
MR. BABER: You can answer, Mr. Springate.

A. Sure. Yes, these are trademarks that are

bigger than Zero, but also incorporate Zero.

Depo Dynamics
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Q. (BY MR. BABER) Okay. And you say in the third
sentence of paragraph 4, I'm quoting now, To DPSG's
knowledge there has never been any confusion arising out
of TCCC's and Royal Crown's use of their various brand
names, do you sSee that?

A. I do.

Q. All right. What did you do to determine
whether or not that statement was accurate?

A. Basically we brand the business as we always
do, which is if issues arise from our call center, you
know, for consumer confusion or consumer complaints that
would -- if it was a large enough issue usually find its
way to me. Similarly, if The Coca-Cola Company had been
receiving or sharing complaints or concerns we would
have obviously flagged it and talked about what that
meant and what we needed to do about it.

Q. Okay. And I just want to make sure I
understand what this sentence is intending to convey.

First of all, what you just said about 1if
there were issues arising from a call center, that if
they were large enough they would find their way to you;
is that correct?

A. That is correct.

Q. And what do you mean when you say 1f they're

large enough?

Depo Dynamics
(888) 494-3370
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A. If there are -- typically 1f we have a consumer
issue with a product or, you know, any actions were
taken as a company we will receive calls through our
call center or 1-800 numbers and that usually, 1f it was
a significant issue, and by that I mean multiple calls,
that's the type of thing that usually finds its way to
our desks or somebody's desk in my department as an
issue and we would flag it if it was a problem.

Q. Okay. And when you say, multiple calls, 1is
there a certain number that the call center people are
supposed to be aware of? Is it more than ten, more than
20? Some trigger or threshold number that would result
in this type of escalation to your department?

A. Sure. I don't know if there's a defined
trigger, but typically, you know, calls in the
neighborhood of ten about an issue usually start
receiving some attention.

Q. Okay. And in what sort of timeframe? Are we
talking about ten in a month, ten in a year, ten in five
years?

A. Yeah, we monitor trends, so it would -- you
know, ten in a month would probably warrant some
concern, ten in a year probably not so much.

Q. Okay. And when you say that your statement in

paragraph 4 is based on your knowledge of how you run
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