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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Aquatrols Corporation of America, Inc. )
)
Opposer, )
)
V. ) Opposition No. 91178823
) Application Serial No. 77041214
Monsanto Technology LLC )
)
Applicant. )
OO O O
06-16-2006
Aquatrols Corporation of America, Inc. ) )
) U5 Palent & TMOFe/TH Mail Fopt B #34
Opposer, )
)
V. ) Opposition No. 91180399
) Application Serial No. 77141664
Monsanto Technology LLC )
)
Applicant. )

MOTION FOR LIMITED EXTENSION OF AQUATROLS’ DISCOVERY PERIOD

The Opposer, Aquatrols Corporation of America, Inc. (“Aquatrols”), hereby requests a
very limited extension of its own discovery period by thirty days from August 17, 2008 (Sunday)
to September 16, 2008 — for the sole purpose of allowing opposer to obtain applicant’s
interrogatory responses and document production in reply to opposer’s Interrogatories and
Document Requests served on applicant in February 2008. Opposer is not requesting an

extension of any other dates, and opposer specifically objects to any extension of applicant’s
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discovery period of opposer. The reasons for this motion follow.

First, opposer served its Interrogatories and Document Requests attached as Exhibit 1 on
applicant on February 23, 2008.

Second, although opposer granted the applicant an extension to June 28, 2008, to serve
responses to the Interrogatories and Document Requests, applicant has never served objections
or responses on the opposer. See, e.g., Exhibit 2. It is important to note that applicant has also
failed to respond to opposer’s Requests for Admission, but those Requests are deemed admitted
because of applicant’s lack of response and the close of discovery.

Third, the close of discovery is today (Monday, August 18, 2008). In an effort to avoid
burdening the Board with a motion to compel applicant’s interrogatory responses and
documents, and in an effort to avoid suspension of this action during the Board’s consideration
of a motion to compel, opposer is simply requesting a very limited thirty (30) day extension of
opposer’s discovery deadline -- for the sole purpose of allowing opposer to obtain applicant’s
interrogatory responses and document production in reply to opposer’s Interrogatories and
Document Requests served on applicant on February 23, 2008. If the applicant does not provide
its interrogatory responses and documents by the extension deadline, then opposer will file a

motion to compel.

1372318



PROPOSED DEADLINES FOR CONSOLIDATED OPPOSITIONS:

Discovery period closed on August 17, 2008, except for the period of
discovery to close for the sole purpose of applicant responding to
opposer’s Interrogatories and Document Requests served on February 23,
2008: 09/16/08

30-day testimony period for party
in position of plaintiff to close: 11/15/08

30-day testimony period for party
in position of defendant to close: 01/14/09

15-day rebuttal testimony period
for plaintiff to close: 02/28/09

Briefing and all other subsequent dates remain as previously ordered by the Board.

For at least the foregoing reasons, opposer respectfully requests the grant of the requested

very limited extension.

Respectfully submitted,

Aquatrols Corporation of America, Inc.

Date: ,47,},?;[,9' )(73 21 By </\%/] / /‘/é/

Duane M. ~}§yer

( é}m,%m} RER NIXON & VANDERHYE P.C.
he 47

901 North Glebe Road, Suite1100
Arlington, Virginia 22203-1808
Tel: 703-816-4009

Attorneys for Opposer

1372318




EXHIBIT 1



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Aquatrols Corporation of America, Inc. )
) _
Opposer, )
)
V. ) Opposition No. 91178823
) Application Serial No. 77041214
Monsanto Technology LLC )
)
Applicant. )

OPPOSER'S FIRST SET OF INTERROGATORIES

Opposer, Aquatrols Corporation of America, Inc. ("Aquatrols”), in accordance
with Rule 2.120(d) of the Trademark Rules of Practice and Rules 33, 34 and 36 of the
Federal Rules of Civil Procedure, hereby requests that applicant, Monsanto Technology
LLC ("Monsanto"), answer under oath the following interrogatories by serving written
responses at the offices of Nixon & Vanderhye P.C., 801 North Glebe Road, Suite
1100, Arlington, Virginia, 22203, Attention: Duane M. Byers, within thirty (30) days after

service of these interrogatories.

DEFINITIONS AND INSTRUCTIONS

A. The term "applicant” means Monsanto Technology LLC ("Monsanto") and
any partner, associate, division, parent, subsidiary, affiliate, licensee, franchisee,
successor, predecessor in interest, assignee or other related business entity, and the

predecessors of any of them and every employee, agent or other person acting or

purporting to act on her/its behalf.




B. The term "opposer" means Aquatrols Corporation of America, Inc.
("Aquatrols”) and any division, parent, subsidiary, affiliate, predecessor in interest,
assignee or other related business entity, and the predecessors of any of them and
every employee, agent or other person acting or purporting to act on its behalf.

C. The term "identify" when used in reference to:

(i) a "current officer or employee" of applicant means to state his/her full
name, the name and address of his/her employer, his/her present title or position, and
the address at which he/she is currently employed,

(i) any "other person” means to state, to the extent known, the person's
full name, present or last known address, and the current or last known place of
employment and business address;

(i) an "oral communication" means to describe the date and time of the
communication, the place where the communication occurred, all of the persons
involved in the communication, any other person present, and the substance of the

communication:

(iv) a "business entity" means to state, to the extent known, its full name
and address;

(v) a "document" (with reference to the following interrogatories) means to
describe specifically the document, including, where applicable, the subject matter of
the document, its date, the name, the titie and address of each writer or sender and
each recipient, its present location and custodian, and, if any such document is not in
opposer's possession or subject to its control, state what disposition was made of it, by

whom, and the date thereof. A copy of the document may be furnished in lieu of




identifying it.
(vi) a "document” (with reference to the following document requests)
means to produce the document or thing for inspection and copying.

D. The term "describe" with respect to a communication shall mean to state
or identify the date, time of day, duration, location, persons involved, witnesses,
physical occurrences, and a summary of the specific substance of any conversations.
With respect to documents, "describe" shall mean to identify the type of document, its
date, its author, its recipients, and to provide a summary of the substance thereof.
Alternatively, a copy of such document may be furnished in lieu of describing it.

E. The term "concerning” means relating, referring, describing, evidencing or
constituting.

F. "Market Research" as used herein includes all surveys, polls, focus
groups, market research studies and other investigations conducted on behalf of
applicant, whether or not such investigations were completed, discontinued or fully
carried out.

G. The term "document" shall include, with limitation, any tangible thing in
applicant's possession, custody or control, or of which applicant has knowledge,
wherever located, whether sent or received or neither, whether an original or a copy,

including, without limitation, correspondence, memoranda, printed matter, reports,
records, notes, calendars, diaries, telegrams, telexes, studies, market surveys, market
research, tabulations, contracts, invoices, receipts, vouchers, registrations, books of
account or financial records, notes, advertisements, trademark search reports,

directories, publications, computer tapes and printouts, videotapes, microfilm or the like,



and photographs. In all cases where originals and/or non-identical copies are not
available, the term "document" also means identical copies of original documents and
copies of non-identical copies.

H. Whenever the terms "and" or "or" are used, they are to be construed both
disjunctively and conjunctively as necessary to bring within the scope of these discovery
requests responses that might otherwise be construed to be outside their scope.

l. The use of the singular form of any word includes the plural and vice
versa. References to the masculine gender shall apply equally to the feminine gender.

J.  In answering these interrogatories, even though the questions may be
directed to "applicant,” applicant shall furnish all information which is available to
applicant, including information in the possession of its attorneys or investigators
prepared on its behalf. If applicant cannot answer any of the following interrogatories in
full after exercising due diligence to secure the information, please state an answer to
the extent possible, specifying your inability to answer the remainder and stating
whatever information or knowledge you have concerning the unanswered portions.

K. To the extent that any of the following discovery requests may call for
information that allegedly is subject to a claim of privilege or attorney's work-product,
answer so much of each interrogatory and each part thereof as does not request
privileged or confidential information. With respect to those portions of the discovery
requests which do request privileged or confidential information, set forth the basis for
your claim or privilege or any other objection you may have.

L. If any document covered by these requests is withheld or not produced on

the basis of a claim of privilege or any other objection, applicant shall provide opposer



with a list containing the following information for each of the documents:

(i) The reasons for withholding production of the document and any
supporting facts. The claim of privilege or any other objection may be made in
sufficient detail so as to permit the Board to adjudicate the validity of the claim or
objection. For example, please state:

(i) The subject matter of the document.

(iii) The names of people to whom copies were distributed.

(iv) The date the document was prepared.

(v) The name, employment, position and address of the author(s) and/or
preparer(s) of the document.

(vi) A brief description of the document.

(vii) The number of the request under which each document would
otherwise be produced.

M. For the convenience of the Board and the parties, each discovery request
should be quoted in full immediately preceding the response. You are also requested
to order and label any materials produced in accordance with the final paragraph of
Fed. R. Civ. P. Rule 34(b).

N. When the trademark term AQUAGRO is used throughout opposer's
discovery requests, it also encompasses such forms as AquaGro, AQUAGro,

aquaGRO, and aquagro.



INTERROGATORIES

INTERROGATORY NO. 1.

For any statement in the "Answer" wherein applicant refused to admit, in whole
or part, an allegation of the Notice of Opposition, identify the statement which cannot be
admitted and state all facts and identify the documents which applicant contends
support its refusal to admit such statement, i.e., in paragraphs 1, 2, 4 and 5 of
applicant's Answer.

INTERROGATORY NO. 2.

Describe in detail the business or intended business of applicant as it relates to
the AQUAGRO trademark and describe in detail the channels of trade that this
business operates in or intends to operate in, including a description of the
business(es)/person(s) who sell and resell (or intend to sell and resell) the AQUAGRO
trademarked products and the business(es)/person(s) (or intended persons) who
purchase those products.

INTERROGATORY NO. 3.

Identify the person(s) within applicant who is (are) most knowledgeable
regarding the following subject matter:

(a) the conception of any mark used or intended to be used by applicant that

include the term "AQUAGRO" (which covers any pluralized version in this

discovery request and all discovery requests in this opposition — in line with the

Definitions above and the Federal Rules of Civil Procedure, including but not

limited to the "AQUAGRO" trademark that has been identified by Applicant in its

U.S. Trademark Application Nos. 77041214, 77141664 and 77041435);



(b) applicant's intended or alleged first use of each and every different mark
containing the term "AQUAGRO" in commerce and interstate commerce;

(c) applicant's intended and/or actual licensing, advertising and marketing of
products identified by any mark containing the term "AQUAGRO",;

(d) applicant's intended and/or actual distribution and sales of products
identified by any mark containing the term "AQUAGRO",

(e) the intended and/or actual channels of trade for applicant's products
identified by any mark containing the term "AQUAGRO",

(f) opposer; and

(g) opposer's products or services sold in connection with marks containing the
term AQUAGRO, AQUA GRO, and/or AQUA gro.

INTERROGATORY NO. 4.

Identify each product/service that is intended to be or has been sold or offered
for sale by applicant or any person licensed, franchised or otherwise authorized by
applicant under any mark containing the term "AQUAGRO." Please include in your
identification the general manner and location of sales or intended sales for each such
product/service.

INTERROGATORY NO. 5.

Describe in detail the precise manner in which any mark containing the term
"AQUAGRO" is intended to be used or has been used on or in connection with each of
the products and/or services described in response to Interrogatory No. 4 and identify a

specimen document showing each different manner of use or intended manner of use.

INTERROGATORY NO. 6.




State the date of first use and the date of first use in commerce by applicant of
each mark containing the term "AQUAGRO" for each product and/or service identified
in response to Interrogatory No. 4, and identify all documents relating to such date of
first use and identify all documents relating to such date of first use in commerce. In
addition, describe in detail the circumstances of each such first use and first use in
commerce, including the identity of the person(s) most knowledgeable regarding the
first use and first use in commerce.

INTERROGATORY NO. 7.

State whether applicant's use of each of the marks containing the term
"AQUAGROQ" has been continuous from the date of first use in connection with each of
the products and/or services identified in response to Interrogatory No. 4. If the use
has not been continuous, state:

(a) the product/service for which such use has not been continuous;

(b) the period(s) during which applicant has not used or did not use the mark in

connection with such product/service;

(c) the reason for the nonuse or discontinuance, whether the use of the mark

was resumed for the product/service and, if so, when and why it was resumed,;

and

(d) identify all documents relating to the reason for nonuse or discontinuance

and, where applicable, to the resumption of use of the mark.

INTERROGATORY NO. 8.

Identify each person responsible for or who participated in the conception,

selection or adoption by applicant of each mark containing the term "AQUAGRO." In




addition, please state whether each such person was aware of opposer or of its
AQUAGRO, AQUA GRO, and/or AQUA gro marks at the time that the person
participated in such action.

INTERROGATORY NO. 9.

Describe in detail (and identify all documents relating to) the method used by
applicant to select each mark containing the term "AQUAGRO," including, but not
limited to:

(a) the date of the selection;

(b) the reason for selecting each mark;

(c) other proposed marks considered by applicant and the reasons for the

rejection of such proposed marks; and

(d) applicant's knowledge of opposer's use of the AQUAGRO, AQUA GRO,
and/or-AQUA gro mark. ~

INTERROGATORY NO 10.

Describe the types of classes of franchisees, licensees, distributors, resellers,
retailers, jobbers and/or wholesalers who sell or offer for sale (or are intended to sell or
offer for sale) applicant's products/services in connection with any mark containing the
term "AQUAGRO" and identify the kinds of other products sold by each of those
persons at the locations where applicant's AQUAGRO trademarked products/services
are sold or intended to be sold.

INTERROGATORY NO. 11.

Describe each different means used or intended to be used by applicant or

anyone else to promote or advertise applicant's products/services under any mark




containing the term "AQUAGRO" and identify specimen documents showing each

different means.

INTERROGATORY NO. 12.

Identify each advertisement which concerns applicant's goods/services sold or
offered for sale under any mark containing the term "AQUAGRO" and also state for
each advertisement:

(a) the inclusive dates during which it was published; and

(b) the publications in which it appeared.

INTERROGATORY NO. 13.

Identify each kind of actual or intended promotional material including, but not
limited to, catalogues, brochures, posters, sales sheets, point of purchase displays,
fliers and price lists which refer or will refer to applicant's products/services, sold,
offered for sale or intended to be sold under any mark containing the term
"AQUAGRO." As for each such item, state the inclusive dates during which the item or

promotional material was or is currently distributed. Furthermore, identify one specimen

of each different promotional material.

INTERROGATORY NO. 14.

State applicant's advertising and promotional expenditures for products or
services sold by applicant in connection with any mark containing the term "AQUAGRO"
for each year in which the products/services have been sold or offered for sale. ldentify
sufficient documents to support these expenditures.

INTERROGATORY NO. 15.

State applicant's sales (in units and dollars) of products/services sold under any
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mark containing the term "AQUAGRO" for each year in which the products have been
sold or offered for sale. Identify sufficient documents to support these sales numbers.

INTERROGATORY NO. 16.

Identify each search, clearance or other inquiry conducted by or on behalf of
applicant regarding any mark containing the term AQUAGRO, AQUA GRO, and/or
AQUA gro and also state:

(a) the date upon which each such search, clearance or other inquiry was

conducted;

(b) the person who conducted each such search, clearance or other inquiry;

and

(c) the person in applicant's employ who authorized each such search,

clearance or other inquiry.

INTERROGATORY NO. 17.

State whether applicant is aware of any instance(s) in which any person

(a) has, by words or deeds, suggested a belief that applicant is licensed,
sponsored by or otherwise associated with opposer, or that applicant is
licensed, sponsored by or otherwise associated with opposer;

(b) has, by words or deeds, suggested a belief that applicant's products or
services identified by any mark containing the term "AQUAGRO" are offered
under the control of, or are associated with opposer;

(c) has been in any way confused, mistaken or deceived as to the origin or
sponsorship of the goods or services sold or offered for sale by applicant under

any mark containing the term "AQUAGRO."
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INTERROGATORY NO. 18.

If the answer to any aspect of the foregoing interrogatory is in the affirmative,
describe the circumstances of each such instance and state the date and location in
which it occurred and the identity of each person who has knowledge of or participated
in each instance, and identify all documents regarding such instance.

INTERROGATORY NO. 19.

Identify the person(s) who made the decision(s) to file the US trademark
applications for the AQUAGRO trademark (i.e., U.S. Trademark Application Nos.
77041214, 77141664 and 77041435), and identify all documents related to the
decision(s).

INTERROGATORY NO. 20.

Identify the person(s) who made the decision to abandon the applicant’s
AQUAGRO Trademark Application No. 77041435, and identify all documents related to
the decision.

INTERROGATORY NO. 21.

Explain how the goods of Applicant's AQUAGRO Trademark Application No.
77041214 are related to the goods of Applicant's AQUAGRO Trademark Application

No. 77141664, and identify all documents showing the related nature of the goods.
INTERROGATORY NO. 22.

Identify each person who supplied information used in the preparation of the
answers to these interrogatories, and identify each interrogatory number in which that

person supplied all or part of the answer to that interrogatory.
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Respectfully submitted,

Aquatrols Corporation of America, Inc.

By: s ’ \I_%W

1
Duane M. Bye%
NIXON & VANDERHYE P.C. .
901 N. Glebe Road, Suite 1100
Arlington, Virginia 22203
Tel: 703-816-4009

Attorneys for Opposer

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing "Opposer's First Set
of Interrogatories" was served on Applicant's counsel, Bryan K. Wheelock, at Harness,
Dickey & Pierce, PLC, 7700 Bonhomme, Suite 400, St. Louis, Missouri 63105, via first-  _

class mail on February 23, 2008. M
D
U
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Aquatrols Corporation of America, Inc. )
)
Opposer, )
)
V. ) Opposition No. 91178823
) Application Serial No. 77041214
Monsanto Technology LLC )
)
Applicant. )

OPPOSER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS TO APPLICANT

Opposer, Aquatrols Corporation of America, Inc. ("Aquatrols"), in accordance
with Fed. R. Civ. P. Rule 34 and 37 C.F.R. §§2.116 and 2.120, hereby requests that
applicant, Monsanto fechnology LLC ("Monsanto"), produce the following documents,
or copies thereof, at the offices of Nixon & Vanderhye P.C., 901 North Glebe Road,
Suite 1100, Arlington, Virginia, 22203, directed to the attention of Duane M. Byers,
within thirty (30) days following receipt of these requests. For purposes of responding
to opposer's requests, applicant should apply the "Definitions and Instructions" set forth

in "Opposer's First Set of Interrogatories,” served concurrently herewith.




REQUESTS

REQUEST NO. 1.

All documents requested to be identified in "Opposer's First Set of

Interrogatories," served concurrently herewith.

REQUEST NO. 2.

Copies of all different packaging, wrappers, labels, signs, advertisements,
catalogues, brochures, posters, sales sheets, point of purchase displays, fliers and price
lists which refer to any product/service of applicant that is/was sold or offered for sale in

connection with any mark containing the term AQUAGRO.

REQUEST NO. 3.

A representative sample of each product/service signage, promotional material,
label, wrapper, package and box shown to anyone other than applicant or distributed by
or on behalf of applicant bearing any mark containing the term AQUAGRO or used in

connection with products/services involving any mark containing the term AQUAGRO.

REQUEST NO. 4.

All documents concerning the use by any person or entity other than applicant of

any mark containing the term AQUAGRO, AQUA GRO, and/or AQUA gro.

REQUEST NO. 5.

All documents concerning any licenses, agreements, assignments or consents to




use naming applicant as a party and referring or relating to any mark containing the

term AQUAGRO.

REQUEST NO. 6.

All documents concerning applicant's awareness of: (1) opposer, (2) any mark of
opposer containing the term AQUAGRO, AQUA GRO, and/or AQUA gro, or (3) any of
the products or services sold or offered for sale by opposer under such AQUAGRO,

AQUA GRO, and/or AQUA gro marks.

REQUEST NO. 7.

All documents concerning any confusion between applicant’s use of any mark

containing the term AQUAGRO and the products and/or services sold by opposer under

its AQUAGRO, AQUA GRO, and/or AQUA gro marks.

REQUEST NO. 8.

All documents concerning applicant's creation, adoption, selection and first use of

any mark containing the term AQUAGRO.

REQUEST NO. 9.

All documents concerning any market research, polls or surveys conducted by or
caused to be conducted or obtained for applicant which relate to any mark containing
the term AQUAGRO, AQUA GRO, and/or AQUA gro, or to opposer's AQUAGRO,
AQUA GRO, and/or AQUA gro marks.




REQUEST NO. 10.

All documents concerning the date and manner of first use of each mark
containing the term AQUAGRO for products/services sold or offered for sale by
applicant or its franchisees, licensees, resellers, distributors or any other entity/person

associated with applicant.

REQUEST NO. 11.

All documents concerning any trademark search conducted or caused to be
conducted by applicant relating to any mark containing the term AQUAGRO, AQUA

GRO, and/or AQUA gro, or relating to opposer's AQUAGRO, AQUA GRO, and/or

AQUA gro marks.

REQUEST NO. 12.

One specimen of each different document concerning the actual or planned

marketing and advertising of applicant's products or services bearing or relating to any

mark containing the term AQUAGRO.

REQUEST NO. 13.

All documents concerning any trademark application or registration for any mark

containing the term AQUAGRO applied for or acquired by applicant.

REQUEST NO. 14.




Copies of all price lists for goods/services sold or offered for sale under

applicant's AQUAGRO trademark or any mark including the AQUAGRO term.

REQUEST NO. 15.

Copies of all trade show materials for goods/services sold or offered for sale

under the applicant's AQUAGRO trademark or any mark including the AQUAGRO term.

REQUEST NO. 16.

All documents concerning the applicant's decisions to file or not file a US
trademark application(s) for the AQUAGRO trademark and/or any other trademark

containing the term AQUAGRO.

REQUEST NO. 17.

All of applicant's documents (including but not limited to emails between
personnel of the applicant or associated with the applicant) concerning the Opposer

(including but not limited to Aquatrols), or Opposer's AQUAGRO, AQUA GRO, and/or

AQUA gro trademark rights.

REQUEST NO. 18.

A copy of each different document, label and any other written materials
concerning the applicant's use or intended use of the AQUAGRO trademark with any of
the goods identified in applicant's U.S. Trademark Application Nos. 77041214,

77141664 and/or 77041435.




REQUEST NO. 19.

All documents concerning the applicant's marketing plans, advertising plans,
research plans or other plans to research, develop, market, advertise, sell or intend to

sell AQUAGRO trademarked products or services.

REQUEST NO. 20.

All documents concerning the applicant's agricultural studies, soil studies, turf
studies or scientific studies concerning the goods or services sold or intended to be sold

in connection with the AQUAGRO trademark.

REQUEST NO. 21.

All documents concerning the app!icant's submissions to any federal, state or
county entity concerning the products or services sold or intended to be sold in

connection with the AQUAGRO trademark.

REQUEST NO. 22.

All studies or tests concerning soil and applicant's products or services sold or

intended to be sold in connection with the AQUAGRO trademark.

REQUEST NO. 23.

All studies or tests concerning moisture and applicant's products or services sold

or intended to be sold in connection with the AQUAGRO trademark.




Respectfully submitted,

Aquatrols Corporation of America, Inc.

By: @B/W

Duane M. Byers

NIXON & VANDERHYE P.C.
901 N. Glebe Road, Suite 1100
Arlington, Virginia 22203

Tel: 703-816-4009

Attorneys for Opposer

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing "Opposer's First Set
of Requests for Production of Documents™ was served on Applicant's counsel, Bryan K.
Wheelock, at Harness, Dickey & Pierce, PLC, 7700 Bonhomme, Suite 400, St. Louis,
Missouri 63105, via first-class mail on February 23, 2008.

Vuipde



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Aquatrols Corporation of America, Inc. )
)
Opposer, )
)
V. ) Opposition No. 91180399
) Application Serial No. 77141664
Monsanto Technology LLC )
)
Applicant. )

OPPOSER'S FIRST SET OF INTERROGATORIES

Opposer, Aquatrols Corporation of America, Inc. ("Aquatrols"), in accordance
with Rule 2.120(d) of the Trademark Rules of Practice and Rules 33, 34 and 36 of the
Federal Rules of Civil Procedure, hereby requests that applicant, Monsanto Technology
LLC ("Monsanto"), answer under oath the following interrogatories by serving written
responses at the offices of Nixon & Vanderhye P.C., 901 North Glebe Road, Suite
1100, Arlington, Virginia, 22203, Attention: Duane M. Byers, within thirty (30) days after

service of these interrogatories.

DEFINITIONS AND INSTRUCTIONS

A. The term "applicant" means Monsanto Technology LLC ("Monsanto") and
any partner, associate, division, parent, subsidiary, affiliate, licensee, franchisee,
successor, predecessor in interest, assignee or other related business entity, and the
predecessors of any of them and every employee, agent or other person acting or

purporting to act on her/its behalf.



B. The term "opposer" means Aquatrols Corporation of America, Inc.
("Aquatrols”) and any division, parent, subsidiary, affiliate, predecessor in interest,
assignee or other related business entity, and the predecessors of any of them and
every employee, agent or other person acting or purporting to act on its behalf.

C. The term "identify" when used in reference to:

(i) a "current officer or employee" of applicant means to state his/her full
name, the name and address of his/her employer, his/her present title or position, and
the address at which he/she is currently employed,;

(i) any "other person" means to state, to the extent known, the person's
full name, present or last known address, and the current or last known place of
employment and business address;

(ii) an "oral communication" means to describe the date and time of the
communication, the place where the communication occurred, all of the persons
involved in the communication, any other person present, and the substance of the
communication;

(iv) a "business entity" means to state, to the extent known, its full name
and address;

(v) a"document" (with reference to the following interrogatories) means to
describe specifically the document, including, where applicable, the subject matter of
the document, its date, the name, the title and address of each writer or sender and
each recipient, its present location and custodian, and, if any such document is not in
opposer's possession or subject to its control, state what disposition was made of it, by

whom, and the date thereof. A copy of the document may be furnished in lieu of



identifying it.
(vi) a"document" (with reference to the following document requests)
means to produce the document or thing for inspection and copying.

D. The term "describe" with respect to a communication shall mean to state -
or identify the date, time of day, duration, location, persons involved, witnesses,
physical occurrences, and a summary of the specific substance of any conversations.
With respect to documents, "describe" shall mean to identify the type of document, its
date, its author, its recipients, and to provide a summary of the substance thereof.
Alternatively, a copy of such document may be furnished in lieu of describing it.

E. The term "concerning" means relating, referring, describing, evidencing or
constituting.

F. "Market Research" as used herein includes all surveys, polls, focus
groups, market research studies and other investigations conducted on behalf of
applicant, whether or not such investigations were completed, discontinued or fully
carried out.

G. The term "document” shall include, with limitation, any tangible thing in
applicant's possession, custody or control, or of which applicant has knowledge,
wherever located, whether sent or received or neither, whether an original or a copy,
including, without limitation, correspondence, memoranda, printed matter, reports,
records, notes, calendars, diaries, telegrams, telexes, studies, market surveys, market
research, tabulations, contracts, invoices, receipts, vouchers, registrations, books of
account or financial records, notes, advertisements, trademark search reports,

directories, publications, computer tapes and printouts, videotapes, microfilm or the like,




and photographs. In all cases where originals and/or non-identical copies are not
available, the term "document" also means identical copies of original documents and
copies of non-identical copies.

H. Whenever the terms "and" or "or" are used, they are to be construed both
disjunctively and conjunctively as necessary to bring within the scope of these discovery
requests responses that might otherwise be construed to be outside their scope.

l. The use of the singular form of any word includes the plural and vice
versa. References to the masculine gender shall apply equally to the feminine gender.

J.  In answering these interrogatories, even though the questions may be
directed to "applicant," applicant shall furnish all information which is available to
applicant, including information in the possession of its attorneys or investigators
prepared on its behalf. If applicant cannot answer any of the following interrogatories in
full after exercising due diligence to secure the information, please state an-answer to
the extent possible, specifying your inability to answer the remainder and stating
whatever information or knowledge you have concerning the unanswered portions.

K. To the extent that any of the following discovery requests may call for
information that allegedly is subject to a claim of privilege or attorney's work-product,
answer so much of each interrogatory and each part thereof as does not request
privileged or confidential information. With respect to those portions of the discovery
requests which do request privileged or confidential information, set forth the basis for
your claim or privilege or any other objection you may have.

L. If any document covered by these requests is withheld or not produced on

the basis of a claim of privilege or any other objection, applicant shall provide opposer




with a list containing the following information for each of the documents:

(i) The reasons for withholding production of the document and any
supporting facts. The claim of privilege or any other objection may be made in
sufficient detail so as to permit the Board to adjudicate the validity of the claim or
objection. For example, please state:

(i) The subject matter of the document.

(i) The names of people to whom copies were distributed.

(iv) The date the document was prepared.

(v) The name, employment, position and address of the author(s) and/or
preparer(s) of the document.

(vi) A brief description of the document.

(vii) The number of the request under which each document would
ctherwise be produced. -

M. For the convenience of the Board and the parties, each discovery request
should be quoted in full immediately preceding the response. You are also requested
to order and label any materials produced in accordance with the final paragraph of
Fed. R. Civ. P. Rule 34(b).

N. When the trademark term AQUAGRO is used throughout opposer's
discovery requests, it also encompasses such forms as AquaGro, AQUAGro,

aquaGRO, and aquagro.



INTERROGATORIES

INTERROGATORY NO. 1.

For any statement in the "Answer" wherein applicant refused to admit, in whole
or part, an allegation of the Notice of Opposition, identify the statement which cannot be
admitted and state all facts and identify the documents which applicant contends
support its refusal to admit such statement, i.e., in paragraphs 1, 2, 4 and 5 of
applicant's Answer.

INTERROGATORY NO. 2.

Describe in detail the business or intended business of applicant as it relates to
the AQUAGRO trademark and describe in detail the channels of trade that this
business operates in or intends to operate in, including a description of the
business(es)/person(s) who sell and resell (or intend to sell and resell) the AQUAGRO
trademarked products and the business(es)/person(s) (or intended persons) who
purchase those products.

INTERROGATORY NO. 3.

Identify the person(s) within applicant who is (are) most knowledgeable
regarding the following subject matter:

(a) the conception of any mark used or intended to be used by applicant that

include the term "AQUAGRO" (which covers any pluralized version in this

discovery request and all discovery requests in this opposition — in line with the

Definitions above and the Federal Rules of Civil Procedure, including but not

limited to the "AQUAGRO" trademark that has been identified by Applicant in its

U.S. Trademark Application Nos. 77041214, 77141664 and 77041435),




(b) applicant's intended or alleged first use of each and every different mark
containing the term "AQUAGRO" in commerce and interstate commerce;

(c) applicant's intended and/or actual licensing, advertising and marketing of
products identified by any mark containing the term "AQUAGRO";

(d) applicant's intended and/or actual distribution and sales of products
identified by any mark containing the term "AQUAGRO";

(e) the intended and/or actual channels of trade for applicant's products
identified by any mark containing the term "AQUAGRO";

(f) opposer; and

(g) opposer's products or services sold in connection with marks containing the
term AQUAGRO, AQUA GRO, and/or AQUA gro.

INTERROGATORY NO. 4.

- Identify each product/service that is intended to be or has been sold or offered
for sale by applicant or any person licensed, franchised or otherwise authorized by
applicant under any mark containing the term "AQUAGRO." Please include in your
identification the general manner and location of sales or intended sales for each such
product/service.

INTERROGATORY NO. 5.

Describe in detail the precise manner in which any mark containing the term
"AQUAGROQO" is intended to be used or has been used on or in connection with each of
the products and/or services described in response to Interrogatory No. 4 and identify a

specimen document showing each different manner of use or intended manner of use.

INTERROGATORY NO. 6.




State the date of first use and the date of first use in commerce by applicant of
each mark containing the term "AQUAGROQ" for each product and/or service identified
in response to Interrogatory No. 4, and identify all documents relating to such date of
first use and identify all documents relating to such date of first use in commerce. In
addition, describe in detail the circumstances of each such first use and first use in
commerce, including the identity of the person(s) most knowledgeable regarding the
first use and first use in commerce.

INTERROGATORY NO. 7.

State whether applicant's use of each of the marks containing the term
"AQUAGROQ" has been continuous from the date of first use in connection with each of
the products and/or services identified in response to Interrogatory No. 4. If the use
has not been continuous, state:

(a) the product/service for which such use has not been continuous;

(b) the period(s) during which applicant has not used or did not use the mark in

connection with such product/service;

(c) the reason for the nonuse or discontinuance, whether the use of the mark

was resumed for the product/service and, if so, when and why it was resumed;

and

(d) identify all documents relating to the reason for nonuse or discontinuance

and, where applicable, to the resumption of use of the mark.

INTERROGATORY NO. 8.

Identify each person responsible for or who participated in the conception,

selection or adoption by applicant of each mark containing the term "AQUAGRO." In



addition, please state whether each such person was aware of opposer or of its
AQUAGRO, AQUA GRO, and/or AQUA gro marks at the time that the person
participated in such action.

INTERROGATORY NO. 9.

Describe in detail (and identify all documents relating to) the method used by
applicant to select each mark containing the term "AQUAGRO," including, but not
limited to:

(a) the date of the selection;

(b) the reason for selecting each mark;

(c) other proposed marks considered by applicant and the reasons for the

rejection of such proposed marks; and

(d) applicant's knowledge of opposer's use of the AQUAGRO, AQUA GRO,
and/or AQUA gro mark.

INTERROGATORY NO 10.

Describe the types of classes of franchisees, licensees, distributors, resellers,
retailers, jobbers and/or wholesalers who sell or offer for sale (or are intended to sell or
offer for sale) applicant's products/services in connection with any mark containing the
term "AQUAGRO" and identify the kinds of other products sold by each of those
persons at the locations where applicant's AQUAGRO trademarked products/services
are sold or intended to be sold.

INTERROGATORY NO. 11.

Describe each different means used or intended to be used by applicant or

anyone else to promote or advertise applicant's products/services under any mark



containing the term "AQUAGRO" and identify specimen documents showing each
different means.

INTERROGATORY NO. 12.

Identify each advertisement which concerns applicant's goods/services sold or
offered for sale under any mark containing the term "AQUAGRO" and also state for
each advertisement:

(a) the inclusive dates during which it was published; and

(b) the publications in which it appeared.

INTERROGATORY NO. 13.

Identify each kind of actual or intended promotional material including, but not
limited to, catalogues, brochures, posters, sales sheets, point of purchase displays,
fliers and price lists which refer or will refer to applicant's products/services, sold,
offered for sale or intended to be sold under any mark containing the term
"AQUAGRO." As for each such item, state the inclusive dates during which the item or

promotional material was or is currently distributed. Furthermore, identify one specimen
of each different promotional material.

INTERROGATORY NO. 14.

State applicant's advertising and promotional expenditures for products or
services sold by applicant in connection with any mark containing the term "AQUAGRO"
for each year in which the products/services have been sold or offered for sale. Identify
sufficient documents to support these expenditures.

INTERROGATORY NO. 15.

State applicant's sales (in units and dollars) of products/services sold under any
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mark containing the term "AQUAGRO" for each year in which the products have been
sold or offered for sale. dentify sufficient documents to support these sales numbers.

INTERROGATORY NO. 16.

Identify each search, clearance or other inquiry conducted by or on behalf of
applicant regarding any mark containing the term AQUAGRO, AQUA GRO, and/or
AQUA gro and also state:

(a) the date upon which each such search, clearance or other inquiry was

conducted;

(b) the person who conducted each such search, clearance or other inquiry;

and

(c) the person in applicant's employ who authorized each such search,

clearance or other inquiry.

INTERROGATORY NO. 17. -

State whether applicant is aware of any instance(s) in which any person

(a) has, by words or deeds, suggested a belief that applicant is licensed,
sponsored by or otherwise associated with opposer, or that applicant is
licensed, sponsored by or otherwise associated with opposer,

(b) has, by words or deeds, suggested a belief that applicant's products or
services identified by any mark containing the term "AQUAGROQO" are offered
under the control of, or are associated with opposer;

(c) has been in any way confused, mistaken or deceived as to the origin or
sponsorship of the goods or services sold or offered for sale by applicant under

any mark containing the term "AQUAGRO."
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INTERROGATORY NO. 18.

If the answer to any aspect of the foregoing interrogatory is in the affirmative,
describe the circumstances of each such instance and state the date and location in
which it occurred and the identity of each person who has knowledge of or participated
in each instance, and identify all documents regarding such instance.

INTERROGATORY NO. 19.

Identify the person(s) who made the decision(s) to file the US trademark
applications for the AQUAGRO trademark (i.e., U.S. Trademark Application Nos.
77041214, 77141664 and 77041435), and identify all documents related to the
decision(s).

INTERROGATORY NO. 20.

Identify the person(s) who made the decision to abandon the applicant's
AQUAGRO Trademark Application No. 77041435, and identify all documents related to
the decision.

INTERROGATORY NO. 21.

Explain how the goods of Applicant's AQUAGRO Trademark Application No.
77041214 are related to the goods of Applicant's AQUAGRO Trademark Application

No. 77141664, and identify all documents showing the related nature of the goods.
INTERROGATORY NO. 22.

Identify each person who supplied information used in the preparation of the
answers to these interrogatories, and identify each interrogatory number in which that

person supplied all or part of the answer to that interrogatory.
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Respectfully submitted,

Aquatrols Corporation of America, Inc.

O V-

Duane M. Bye

NIXON & VANDERHYE P.C.
901 N. Glebe Road, Suite 1100
Arlington, Virginia 22203

Tel: 703-816-4009

Attorneys for Opposer

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing "Opposer's First Set
of Interrogatories" was served on Applicant's counsel, Bryan K. Wheelock, at Harness,

Dickey & Pierce, PLC, 7700 Bonhomme, Suite 400, St. Louis, Missouri 63105, via first-

class mail on February 23, 2008. (\B
\
Do
i \\) ~/
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Aquatrols Corporation of America, Inc. )
)
Opposer, )
)
V. ) Opposition No. 91180399
) Application Serial No. 77141664
Monsanto Technology LLC )
)
Applicant. )

OPPOSER'S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS TO APPLICANT

Opposer, Aquatrols Corporation of America, Inc. ("Aquatrols"), in accordance
with Fed. R. Civ. P. Rule 34 and 37 C.F.R. §§2.116 and 2.120, hereby requests that
applicant, Monsanto Technology LLC ("Monsanto"), produce the following documents,
or copies thereof, at the offices of Nixon & Vanderhye P.C., 901 North Glebe Road,
Suite 1100, Arlington, Virginia, 22203, directed to the attention of Duane M. Byers,
within thirty (30) days following receipt of these requests. For purposes of responding
to opposer's requests, applicant should apply the "Definitions and Instructions" set forth

in "Opposer's First Set of Interrogatories,” served concurrently herewith.



REQUESTS

REQUEST NO. 1.

All documents requested to be identified in "Opposer's First Set of

Interrogatories,” served concurrently herewith.

REQUEST NO. 2.

Copies of all different packaging, wrappers, labels, signs, advertisements,
catalogues, brochures, posters, sales sheets, point of purchase displays, fliers and price
lists which refer to any product/service of applicant that is/was sold or offered for sale in

connection with any mark containing the term AQUAGRO.

REQUEST NO. 3.

A representative sample of each product/service signage, promotional material,
label, wrapper, package and box shown to anyone other than applicant or distributed by
or on behalf of applicant bearing any mark containing the term AQUAGRO or used in

connection with products/services involving any mark containing the term AQUAGRO.

REQUEST NO. 4.

All documents concerning the use by any person or entity other than applicant of

any mark containing the term AQUAGRO, AQUA GRO, and/or AQUA gro.

REQUEST NO. 5.

All documents concerning any licenses, agreements, assignments or consents to




use naming applicant as a party and referring or relating to any mark containing the

term AQUAGRO.

REQUEST NO. 6.

All documents concerning applicant's awareness of: (1) opposer, (2) any mark of
opposer containing the term AQUAGRO, AQUA GRO, and/or AQUA gro, or (3) any of
the products or services sold or offered for sale by opposer under such AQUAGRO,

AQUA GRO, and/or AQUA gro marks.

REQUEST NO. 7.

All documents concerning any confusion between applicant's use of any mark
containing the term AQUAGRO and the products and/or services sold by opposer under

its AQUAGRO, AQUA GRO, and/or AQUA gro marks.

REQUEST NO. 8.

All documents concerning applicant's creation, adoption, selection and first use of

any mark containing the term AQUAGRO.

REQUEST NO. 9.

All documents concerning any market research, polls or surveys conducted by or
caused to be conducted or obtained for applicant which relate to any mark containing
the term AQUAGRO, AQUA GRO, and/or AQUA gro, or to opposer's AQUAGRO,

AQUA GRO, and/or AQUA gro marks.




REQUEST NO. 10.

All documents concerning the date and manner of first use of each mark
containing the term AQUAGRO for products/services sold or offered for sale by
applicant or its franchisees, licensees, resellers, distributors or any other entity/person

associated with applicant.

REQUEST NO. 11.

All documents concerning any trademark search conducted or caused to be
conducted by applicant relating to any mark containing the term AQUAGRO, AQUA
GRO, and/or AQUA gro, or relating to opposer's AQUAGRO, AQUA GRO, and/or

AQUA gro marks.

REQUEST NO. 12.

One specimen of each different document concerning the actual or planned
marketing and advertising of applicant's products or services bearing or relating to any

mark containing the term AQUAGRO.

REQUEST NO. 13.

All documents concerning any trademark application or registration for any mark

containing the term AQUAGRO applied for or acquired by applicant.

REQUEST NO. 14.




Copies of all price lists for goods/services sold or offered for sale under

applicant's AQUAGRO trademark or any mark including the AQUAGRO term.

REQUEST NO. 15.

Copies of all trade show materials for goods/services sold or offered for sale

under the applicant's AQUAGRO trademark or any mark including the AQUAGRO term.

REQUEST NO. 16.

All documents concerning the applicant's decisions to file or not file a usS
trademark application(s) for the AQUAGRO trademark and/or any other trademark

containing the term AQUAGRO.

REQUEST NO. 17.
All of applicant's documents (including but not limited to emails between
personnel of the applicant or associated with the applicant) concerning the Opposer

(including but not limited to Aquatrols), or Opposer's AQUAGRO, AQUA GRO, and/or

AQUA gro trademark rights.

REQUEST NO. 18.

A copy of each different document, label and any other written materials
concerning the applicant's use or intended use of the AQUAGRO trademark with any of
the goods identified in applicant's U.S. Trademark Application Nos. 77041214,

77141664 and/or 77041435.




REQUEST NO. 19.

All documents concerning the applicant's marketing plans, advertising plans,
research plans or other plans to research, develop, market, advertise, sell or intend to

sell AQUAGRO trademarked products or services.

REQUEST NO. 20.

All documents concerning the applicant's agricultural studies, soil studies, turf
studies or scientific studies concerning the goods or services sold or intended to be sold

in connection with the AQUAGRO trademark.

REQUEST NO. 21.

All documents concerning the applicant's submissions to any federal, state or
county entity concerning the products or services sold or intended to be sold in

connection with the AQUAGRO trademark.

REQUEST NO. 22.

All studies or tests concerning soil and applicant's products or services sold or

intended to be sold in connection with the AQUAGRO trademark.

REQUEST NO. 23.

All studies or tests concerning moisture and applicant's products or services sold

or intended to be sold in connection with the AQUAGRO trademark.




Respectfully submitted,

Aquatrols Corporation of America, Inc.

By:

14

»
v/

Duane M. Bye% =
NIXON & VANDERHYE P.C.
901 N. Glebe Road, Suite 1100
Arlington, Virginia 22203

Tel: 703-816-4009

Attorneys for Opposer

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing "Opposer's First Set
of Requests for Production of Documents" was served on Applicant's counsel, Bryan K.
Wheelock, at Harness, Dickey & Pierce, PLC, 7700 Bonhomme, Suite 400, St. Louis,
Missouri 63105, via first-class mail on February 23, 2008.
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EXHIBIT 2




Nixon & Vanderhyerc.

August 18, 2008

VIA EMAIL / THEN MAIL

Bryan K. Wheelock

Harness, Dickey & Pierce, PLC
7700 Bonhomme, Suite 400

St. Louis, Missouri 63105

Subject:

Dear Bryan:

ATTORNEYS AT LAW

901 NORTH GLEBE ROAD, SUITE 1100
ARLINGTON, VIRGINIA 22203
UNITED STATES
TEL: 1.703.816.4000
FAX: 1.703.816.4100 Direct: 1.703.816.4009
www.nixon-vanderhye.com dmb@nixonvan.com

US Trademark Opposition No. 91178823

Mark: AQUAGRO, in Class 31

of Monsanto Technology LLC, SN 77041214
Opposer: Aquatrols Corporation of America, Inc.
Our Ref.: 2-471

US Trademark Opposition No. 91180399

Mark: AQUAGRO, in Class 1

of Monsanto Technology, LLC, SN 77141664
Opposer: Aquatrols Corporation of America, Inc.
Our Ref.: 2-474

Further to my telephone call in early August and my letter of August 13, 2008, please
cor:firm that Monsanto is abandoning the two subject applications. Aquatrols’ Admission
Requests directed to Monsanto are deemed admitted by Monsanto per the Rules; thus, there

should be no further debate.

As previously advised, if Monsanto is not abandoning the two applications, then please
provide us with your interrogatory responses and your materials in response to our document
requests so that we can avoid the filing of a motion to compel.

We are hopeful that Monsanto will abandon the applications and discontinue any usage
or plans to use the AQUAGRO trademark with its products. As discussed with you, the
AQUAGRO trademark is one of the key assets of my client, and the trademark has continuous
usage that dates back to the mid 1950’s.
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With best regards,

/dmb/ /

Waﬁe M. Byers
DMB/1fo



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served on Applicant's

counsel, Bryan K. Wheelock, at Harness, Dickey & Pierce, PLC, 7700 Bonhomme, Suite 400,

St. Louis, Missouri 63105, via first-class mail on q / )% /D%
S
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