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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Qualitest Pharmaceuticals, Inc.
Opposer,
Opposition No.: 91178771

V.

Accutome Ultrasound, Inc.

Applicant.

MOTION TO DISMISS WITH PREJUDICE

Pursuant to a Consent Agreement entered into between the parties in this case and
attached hereto as Exhibit A, Opposer hereby makes a motion to dismiss the above-captioned

opposition proceeding with prejudice.

Respectfully submitted,

Gregory H. Revera

BRADLEY ARANT ROSE & WHITE LLC
200 Clinton Avenue, Suite 900

Huntsville, AL 35804

PH: (256) 517-5100

Of Counsel

Frank M. Caprio

Bradley Arant Rose & White LLP
200 Clinton Avenue West, Suite 900
Huntsville, AL 35801
256-517-5100



CERTIFICATE OF SERVICE

I hereby certify that this correspondence is being electronically filed with the Trademark
Trial and Appeal Board through their website located at http:/estta,uspto.gov on September
, 2007, and a copy is being deposited in the United States mail, postage prepaid, addressed

as follows:

Kevin M. Drucker

Mendelsohn & Associates, P.C.

1500 John F. Kennedy Blvd., Suite 405
Philadelphia, PA 19102-1723.

—OfCounsel

3/207481.1



EXHIBIT A

CONSENT AGREEMENT



CONSENT AGREEMENT

This Consent Agreement ("Agreement") is by and between Accutome Ultrasound, Inc. a
corporation of Pennsylvania having a principal place of business at 263 Great Valley Parkway Malvern,
Pennsylvania, 19355 (hereinafter referred to as "Applicant"), and Qualitest Pharmaceuticals, Inc., an
Alabama corporation having a principal place of business at 130 Vintage Drive Northeast, Huntsville,

Alabama, 35811 (hereinafier referred to as "Opposer™).

WHEREAS, Opposer owns U.S. Registration No. 1,902,162 for the mark ACCUSURE for
surgical and medical instruments (hereinafter referred to as "Opposer's Goods"), and has been using this

mark since at least October 13, 1992;

WHEREAS, Applicant has filed federal trademark application Nos. 78/914734 and 78/914765
for the mark ACCUSHARP and the design mark using ACCUSHARP (hereinafter collectively
“ACCUSHARP Marks”) for disposable ophthalmic surgical knives for use in eye surgery (hereinafter
referred to as "Applicant's Goods"), and has been using these marks since at least March 29, 2001 and
said federal trademark applications were allowed by the examiner and published for opposition;

WHEREAS, Opposef filed a Notice of Opposition to Applicant's federal trademark application
No. 78/914734 for the mark ACCUSHARP; Opposition Proceeding No. 91178771;

WHEREAS, Opposer filed a Notice of Opposition to Applicant's federal trademark application
No. 78/914736 for the design mark using ACCUSHARP; Opposition Proceeding No. 91178773;

WHEREAS, the ACCUSHARP Marks are used only for ophthalmic surgical knives for use in
eye surgery and sold only to licensed ophthalmic practitioners, doctors, surgery centers and hospitals
(hereinafter collectively referred to as “Areas of Use™).

WHEREAS, Opposer is willing to dismiss the Opposition Proceedings in exchange for
Applicant's agreement that it will not use its ACCUSHARP Marks outside of the Areas of Use, and the
parties agree that given Applicant's agreement there would be no conflict caused by the registration of
Applicant's ACCUSHARP Marks and Opposer's ACCUSURE mark as applied to their respective goods;

~and

WHEREAS, neither party is aware of any incident of actual confusion that has arisen as a result
of the simultaneous use of the ACCUSURE and ACCUSHARP Marks over the past 18 months and
neither party believes that, given Applicant's agreement that it will not use its ACCUSHARP Marks
outside the Areas of Use, no consumer confusion is likely to result from continued simultaneous use of

the parties' respective marks;

NOW, THEREFORE, in consideration of the mutual promises contained herein, the parties agree as
follows:

1. Applicant agrees and covenants that, for so long as Opposer is using its ACCUSURE
mark outside the Areas of Use, Applicant will only use its ACCUSHARP Marks in the Areas of Use.



2. Based on the foregoing, Opposer will not object and hereby consents to Applicant's use
and registration of the ACCUSHARP Marks in connection with Applicant's Goods. Opposer further
agrees that, within five (5) business days of the full execution of this Agreement by both parties,
Opposer will file with the Trademark Trial and Appeal Board dismissals with prejudice of Opposition
Proceeding Nos. 91178771 and 91178773.

3. Applicant will not object, or seek to cancel, and hereby consents to Opposer's use and
registration of the mark ACCUSURE in connection with Opposer's Goods identified in the federal
trademark registration listed above.

4. Should the need arise, the parties will cooperate to take the steps necessary to prevent the
possibility of customer confusion arising from the use or registration of their respective marks.

5. The parties further agree to cooperate in any way necessary to effectuate and perfect the
intent of this Agreement, including without limitation the further execution of consent or other similar
documents as needed or required by the parties.

6. This Agreement (a) constitutes the entire Agreement between the parties concerning the
subject matter hereof; (b) may be amended or modified only by the parties' mutual written consent; and
(c) is binding upon and shall inure to the benefit of the parties hereto and their respective successors and

assigns.

7. The parties each represent and warrant that the persons executing this Agreement on their
behalf have full corporate authority and approval to do so.

Accutome Ultrasound, Inc. Quaw
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2. Based on the foregoing, Opposer will not object and hereby consents to Applicant's use
and registration of the ACCUSHARP Marks in connection with Applicant's Goods. Opposer further
agrees that, within five (3) business days of the full execution of this Agreement by both parties,
Opposer will file with the Trademark Trial and Appeal Board dismissals with prejudice of Opposition
Proceeding Nos. 91178771 and 91178773.

3. Applicant. w1ll not object, or seek to cancel, and hereby consents to Opposer's use and
registration of the mark ACCUSURE in connection with Opposer's Goods identified in the federal
trademark registration listed above.

4. Should the need arise, the parties will cooperate to take the steps necessary to prevent the
possibility of customer confusion arising from the use or registration of their respective marks.

5. The parties further agree to cooperate in any way necessary to effectuate and perfect the
intent of this Agreement, including without limitation the further execution of consent or other similar
documents as needed or required by the parties.

6. This Agreement (a) constitutes the entire Agreement between the parties concerning the
subject matter hereof; (b) may be amended or modified only by the parties’ mutual written consent; and

(¢) is binding upon and shall inure to the benefit of the parties hereto and their respective successors and
assigns.

7. The parties each represent and warrant that the persons executing this Agreement on their
behalf have full corporate authority and approval to do so.
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