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IN THE UNITED STATES PATENT AND
TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AN D APPEAL BOARD

TRADEMARK MANAGEMENT )
COMPANY, ) OppositiorNo0. 91178731
)
Opposer, )
) ApplicationSerialNo. 77/033,797
V. )
) Mark: PANCAKE POPPER
)
AGORA, INC. ) Publishein the TRADEMARK OFFICIAL
) GAZETTEon June 5, 2007
Applicant. )

OPPOSER’S NOTICE OF RELIANCE

Opposer, Trademark Management CompamyMC”) hereby gives notice that it is
relying upon the following evidence, whieghhereby made of record and introduced:
l. Registration.

TMC gives notice that it is relyingoon the following U.S. Registration owned by
Opposer. Specifically, TMC gives notice ofrigdiance on the following, copies of which are
attached hereto:

1. POPPERS, issued September 26, 1995, Reg. No. 1,922,249.

True and correct copies ofidaegistration as preparedaissued by the United States
Patent and Trademark Office (‘USPTQO”) showinghothte current status ahd current title to
said registration are attached to this Notice of Reliance as Exhibit A.

I. Applications.

TMC gives notice that it is relying updhe following U.S. Applications owned by
Opposer, and for which information is gergraccessible to the public. Specifically, TMC
gives notice of its reliancen the following, copies afhich are attached hereto:

1. POPPERS, filed August 13, 2003, Ser. No. 78/287,014.
2. POPPERS & Design, filedugust 13, 2003, Ser. No. 78/287,041.

ATI-2391603v2



These applications are relevant in that teegw TMC'’s superiorights in the POPPERS
mark. Also, these applications weited in Opposer’s Notice of Opposition.

True and correct copies tife TESS and TARR records ok#e applications, in addition
to the Notice of Publication and original Apgton from the application files, as downloaded
from the USPTO and showing both the current statad current title tgaid applications, are
attached to this Notice of Reliance as Exhibits B and C.

1. Written Discovery Responses.

TMC gives notice that it ielying on the interrogatoriggopounded to Applicant Agora,
Inc. (“Agora”) and the responses of applicant] #re documents and exhibits referred to therein.
Specifically, Opposer gives notice of its reliarmethe following, copies of which are attached
hereto:

1. Opposer’s First Set of Integatories to Applicant; and

2. Applicant’s Responses to Opposer’s First &dnterrogatories to Applicant Nos.
1-17 and 19-40; including copies of inges and an image of the Pancake Popper
product (produced by Applicant in thisgeeeding in response to Interrogatory
Nos. 5 and 14 as AGO 00331-37).

Copies of said interrogatories, the resporsebkthe documents referred to therein are
attached to this Notice of Reliance as Exhibits D and E.
V. Printed Publications.

TMC gives notice that it is relying on certddnoks that are in general circulation among
members of the public. Specifically, Oppogefes notice of its reliance on the following,
copies of which are attached hereto:

1. The American Heritage College Diotiary (3d ed. 2000) (only page 1064 is
relied upon);

2. The American Heritage Dictionary tife English Language (4th ed. 2000) (only
page 1366 is relied upon); and

3. Merriam-Webster’s Collegiate Dictionaf§1th ed. 2006) (only page 965 is relied
upon).

ATI-2391603v2 2



These printed publications are relevant in that they show the commonly accepted
definitions of the word “popper.”

Copies of said printed publitans are attached to this No#i of Reliance as Exhibits F,
G and H.

V. Discovery Deposition Testimony.

TMC gives notice that it is relying on ceriaexcerpts of a discovery deposition of a
person designated by a party pursuant to RO(b)(6) of the Fedal Rules of Civil
Procedure. Specifically, Opposer gives noticéofeliance on the following excerpts from the

deposition transcript of Mark A. Sosebee, ddtebruary 5, 2009, copies of which are attached

hereto:
1. Cover sheet;
2. Page 4, line 16-25;
3. Page 5, line 2-4;
4. Page 18, line 4 to page 20, line 15;
5. Page 29, line 2 to page 30, line 22;
6. Page 43, lines 5-25;
7. Page 46, line 17 to page 55, line 21;
8. Page 62, lines 17 to 23;
9. Page 70, line 1 to page 75, line 21,
10. Page 79, line 1 to page 91, line 19;
11. Page 93, lines 4 to 25; and

12. Page 96, line 1 to page 122, line 20.

Accordingly, a copy of the foregoing excerptg attached to this Notice of Reliance as

Exhibit 1.

ATI-2391603v2 3



VI. Conclusion.

This Notice of Reliance is timely filed dag TMC'’s testimony period. Accordingly,

TMC requests that the attached documentsidge evidence of record in this Opposition

proceeding.

Dated this 5th day of October, 2009.

ATI-2391603v2

By: g/Carrie L. Kiedrowski/

Timothy P. Fraelich

JONES DAY

North Point

901 Lakeside Avenue
Cleveland, Ohio 44114-1190
Telephone: (216) 586-3939
Facsimile: (216) 579-0212

Carrie L. Kiedrowski

JONES DAY

1420 Peachtree Street, N.E.
Suite 800

Atlanta, Georgia 30309-3053
Telephone: (404) 521-3939
Facsimile: (404) 581-8330

ATTORNEYS FOR OPPOSER
Trademark Management Corporation



CERTIFICATE OF SERVICE

A copy of the foregoing OPPOSER’S NOTICH RELIANCE was served on this 5th
day of October, 2009, via First Class U.S. Mail, upon:

Sandra M. Sovinski
Innovative IP, LLC
P.O. Box 217
New Smyrna Beach, Florida 32170

s/Carrie L. Kiedrowski/
Attorney for Opposer

ATI-2391603v2
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TQ, ALL TO WHOM THESE, PRESENTS, SHALL, COMIE:
UNITED STATES DEPARTMENT OF COMMERCE
United States Patent and Trademark Office

September 04, 2009

el i e ke

THE ATTACHED U.S. TRADEMARK REGISTRATION 1,922,249 IS
CERTIFIED TO BE A TRUE COPY WHICH IS IN FULL FORCE AND
EFFECT WITH NOTATIONS OF ALL STATUTORY ACTIONS TAKEN

THEREON AS DISCLOSED BY THE RECORDS OF THE UNITED STATES
PATENT AND TRADEMARK OFFICE. ﬁ’l
REGISTERED FOR A TERM OF /0 YEARS FROM September 26, 1995 gtr"
Ist RENEWAL FOR A TERM OF /0 YEARS FROM September 26, 2005 5 3
| SECTION 8 & 15 i
o SAID RECORDS SHOW TITLE TO BE IN: ]
': TRADEMARK MANAGEMENT COMPANY Egg :
A DELAWARE CORPORATION & ;
By Authority of the %,m
Under Secretary of Commerce for Intellectual Property f:'f’t*n
and Director of the United States’Patent and Trademark Office ggﬁ
/) 3
' — ‘ ;%/ /K“ r:’“\ bS]
P. SWAIN
Certifying Officer

i
L
Ly
i
E

i
i

g
an

.
S~

g &

LSRN R e e me s s e ey 7 S L




TR R TR TS TR TR G e

e

o ———— T

Int. Cl.: 29
Prior U.S. Cl.: 46

Reg. No. 1,922,249

United States Patent and Trademark Office Registered Sep. 26, 1995

TRADEMARK
PRINCIPAL REGISTER

POPPERS

POPPERS SUPPLY COMPANY (OREGON COR-
PORATION)

340 SE TTH AVENUE

PORTLAND, OR 97214 , ASSIGNEE OF
ANCHOR FOOD PRODUCTS, INC. (WISCON-
SIN CORPORATION) APPLETON, W1 54914

FOR: COATED AND BREADED VEGETA-

BLE PIECES, IN CLASS 29 (U.S. CL. 46).

FIRST USE 11-14-1992; IN COMMERCE
11-14-1992.

SER. NO. 74-440,781, FILED 9-27-1993.

GEOFFREY FOSDICK, EXAMINING ATTOR-
NEY
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Trademark Electronic Search System (TESS) http://tess@8.gsptbin/showfield?f=doc&state=4004:qsmmqgs

] United States Patent and Trademark Office

Home | Site I ndex | Search | FAQ| Glossary | Guides | Contacts | eBusiness | eBiz alerts | News| Help

Trademarks >Trademark Electronic Search System (TESS)

TESS was last updated on Sat Oct 3 04:01:57 EDT 2009

ress Howe | New user | sraucrureo Jrree Form arows: oicr JSEARCH 0G | Borrow | hewp |

Logout | Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

(Use the "Back" buton of the Intemet

Browser to return to TESS)

Typed Drawing

Word Mark POPPERS

Goods and IC 029. US 046. G & S: Frozen appetizers consisting primarily of vegetables, meat and/or cheese.
Services FIRST USE: 19930817. FIRST USE IN COMMERCE: 19930817

Mark Drawing Code (1) TYPED DRAWING

Serial Number 78287014

Filing Date August 13, 2003

Current Filing Basis 1A
Original Filing Basis 1A
Published for
Opposition

Owner (APPLICANT) Trademark Management Company CORPORATION DELAWARE 877 West Main Street,
Suite 604 Boise IDAHO 83702

Attorney of Record  Sabrina J. Hudson
Prior Registrations 1922249

Type of Mark TRADEMARK
Register PRINCIPAL
Live/Dead Indicator LIVE

ress Howe | New user | sraucruren frree Form arowsr oicr JSEARCH 0G | 1o ] Hewp |

October 2, 2007

| HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

lofl 10/5/2009 3:14 M



Latest Status Info http://tarr.uspto.gov/servlet/tarr?regser=serial&entry-S78 /

Thank you for your request. Here are the latest results from thd ARR web server.

This page was generated by the TARR system @©09-10-05 15:15:49 ET

Serial Number: 78287014Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

Mark (words only): POPPERS

Standard Character claim: No

Current Status: An opposition is now pending at the Trademark Trial and Appeal Board.
Date of Status:2008-04-11

Filing Date: 2003-08-13

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned:LAW OFFICE 109

Attorney Assigned:
WHITE RICHARD F

Current Location: 650 -Publication And Issue Section

Date In Location: 2007-08-30

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. Trademark Management Company

Address:

Trademark Management Company

877 West Main Street, Suite 604

Boise, ID 83702

United States

Legal Entity Type: Corporation

State or Country of Incorporation: Delaware
Phone Number:412-456-1011

Fax Number: 412-456-1035

GOODS AND/OR SERVICES

1of3 10/5/2009 3:15 M



Latest Status Info http://tarr.uspto.gov/servlet/tarr?regser=serial&entry-S78a /

International Class: 029

Class Status:Active

Frozen appetizers consisting primarily of vegetables, meat and/or cheese
Basis: 1(a)

First Use Date:1993-08-17

First Use in Commerce Date1993-08-17

ADDITIONAL INFORMATION

Prior Registration Number(s):
1922249

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark DocumetrRetrieval”
shown near the top of this page.

2008-04-11 - Opposition instituted for Proceeding

2008-01-29 - Opposition instituted for Proceeding

2007-10-29 - Extension Of Time To Oppose Received
2007-10-02 - Published for opposition

2007-09-12 - Notice of publication

2007-08-30 - Law Office Publication Review Completed
2007-08-29 - Approved for Pub - Principal Register (Initial exam)
2007-08-21 - Teas/Email Correspondence Entered

2007-08-21 - Communication received from applicant
2007-08-17 - TEAS Response to Office Action Received
2007-08-16 - Attorney Revoked And/Or Appointed

2007-08-16 - TEAS Revoke/Appoint Attorney Received
2007-03-20 - Report Completed Suspension Check CélseuSpended

2007-03-20 - Assigned To LIE

2 of 3 10/5/2009 3:15 M



Latest Status Info http://tarr.uspto.gov/servlet/tarr?regser=serial&entry-S78a /

2006-11-06 - TEAS Change Of Correspondence Received
2006-09-05 - Report Completed Suspension Check CélseuSpended
2006-02-23 - Report Completed Suspension Check CélseuSpended
2005-08-04 - Report Completed Suspension Check CiseuSpended
2005-01-24 - Report Completed Suspension Check CélseuSpended
2004-07-20 - LETTER OF SUSPENSION E-MAILED

2004-06-07 - Communication received from applicant

2004-06-07 - PAPER RECEIVED

2003-12-05 - Non-final action e-mailed

2003-12-04 - Assigned To Examiner

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Sabrina J. Hudson

Correspondent

TIMOTHY P. FRAELICH
JONES DAY

901 LAKESIDE AVENUE
CLEVELAND, OH 44114
Phone Number: 412-456-6004
Fax Number: 412-456-1035

30f3 10/5/2009 3:15 M



UNITED STATES PATENT AND TRADEMARK OFFICE

Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451
WWW.USpto.gov

Sep 12, 2007
NOTICE OF PUBLICATION UNDER 12(a)

1. Serial No.: 2. Mark:

78/287,014 POPPERS
3. International Class(es):

29
4. Publication Date: 5. Applicant:

Oct 2, 2007 Trademark Management Company

The mark of the application identified appears to be entitled to registration. The mark will, in accordance with Section 12(a) of
the Trademark Act of 1946, as amended, be published in the Official Gazette on the date indicated above for the purpose of
opposition by any person who believes he will be damaged by the registration of the mark. If no opposition is filed within the time
specified by Section 13(a) of the Statute or by rules 2.101 or 2.102 of the Trademark Rules, the Commissioner of Patents and
Trademarks may issue a certificate of registration.

Copies of the trademark portion of the Official Gazette containing the publication of the mark may be obtained from:

The Superintendent of Documents
U.S. Government Printing Office
PO Box 371954

Pittsburgh, PA 15250-7954
Phone: 202-512-1800

By direction of the Commissioner.

Correspondence Address:

Sabrina J. Hudson

H. J. Heinz Company
P. O. Box 57
Pittsburgh PA 15230

TMP&I



PTO Form 1478 (Rev 4/2000)
OMB Control #0651-0009 (Exp. 08/31/2004)

Trademark/Service Mark Application, Principal Register, with

Declaration

Serial Number: 78287014
Filing Date: 08/13/2003

The table below presents the data as entered.

MARK POPPERS
OWNER

NAME Trademark Management Company

STREET 877 West Main Street, Suite 604

CITY Boise

STATE ID

ZIP/POSTAL CODE 83702

COUNTRY USA

PHONE 412-456-1011

FAX 412-456-1035

EMAIL nancy.linkes@hjheinz.com
commuNICATION | Yes
LEGAL ENTITY

TYPE CORPORATION
NCORPORATION | Delaware
CORRESPONDENCE

NAME Dean A. Bierkan, Esq.

FIRM NAME H. J. Heinz Company

STREET 600 Grant Street




CITY Pittsburgh

STATE PA

ZIP/POSTAL CODE 15219

COUNTRY USA

EMAIL nancy.linkes@hjheinz.com
GOODS AND/OR
SERVICES

INTERNATIONAL CLASS | 029

SRR TR Frozen appetizers consisting primarily of vegetables, meat and/or

cheese.
FILING BASIS Section 1(a)
FIRST USE ANYWHERE
DATE 08/17/1993
FIRST USE IN 08/17/1993

COMMERCE DATE

SPECIMEN FILE NAME(S) \\ticrs\EXPORTG\MIMAGEOUT6\782\870\78287014\xmI1\APP0002.JP

SPECIMEN DESCRIPTICN Scanned copy of actual product package

ADDITIONAL
STATEMENTS

PRIOR REGISTRATION(S Applicant claims ownership of U.S. Registration Number(s) 1922249

78210845.
SIGNATURE
INFORMATION
SIGNATURE. /Bonnie L. Pastorius/

SIGNATURE DATE.

SIGNATORY NAME

SIGNATORY POSITION
PAYMENT

NUMBER OF CLASSES

NUMBER OF CLASSES
PAID

08/13/2003
Bonnie L. Pastorius

Assistant Secretary


file:\\ticrs\EXPORT6\IMAGEOUT6\782\870\78287014\xml1\APP0002.JPG

SUBTOTAL AMOUNT 335
TOTAL AMOUNT 335
RAM SALE NUMBER 305
RAM ACCOUNTING DATE| 08/14/2003
FILING INFORMATION
SUBMIT DATE Wed Aug 13 17:21:30 EDT 2003

USPTO/BAS-1981352421
4-200308131721305014
07-78287014-2002d3ea
967c84a2fl2c5ceeccal
9f43-DA-305-20030813
171759938898

TEAS STAMP

Trademark/Service Mark Application, Principal Register, with
Declaration

Serial Number: 78287014
Filing Date: 08/13/2003
To the Commissioner for Trademarks:

MARK: POPPERS

The applicant, Trademark Management Company, a corporation of Delaware, residing at 877 Wes
Street, Suite 604, Boise, ID USA 83702, requests registration of the trademark/service mark show
drawing page in the United States Patent and Trademark Office on the Principal Register establist
the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended.

The applicant, or the applicant's related company or licensee, is using the mark in commerce, and
below the dates of use by the applicant, or the applicant's related company, licensee, or predeces:
interest, of the mark on or in connection with the identified goods and/or services. 15 U.S.C. Sectic
1051(a), as amended.

International Class 029: Frozen appetizers consisting primarily of vegetables, meat and/or «

In International Class 029: the mark was first used at least as early as 08/17/1993, and first used i



commerce at least as early as 08/17/1993, and is now in use in such commerce. The applicant is
submitting or will submit one specimen feach classhowing the mark as used in commerce on or in
connection with any item in the class of listed goods and/or services, consisting of a(n) Scanned c
actual product package.

Specimen - 1

"Applicant claims ownership of U.S. Registration Number(s) 1922249 78210845."

A fee payment in the amount of $335 will be submitted with the application, representing payment
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punis
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements
the like, may jeopardize the validity of the application or any resulting registration, declares that he
properly authorized to execute this application on behalf of the applicant; he/she believes the appli
be the owner of the trademark/service mark sought to be registered, or, if the application is being f
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in corr
to the best of his/her knowledge and belief no other person, firm, corporation, or association has tt
to use the mark in commerce, either in the identical form thereof or in such near resemblance ther
be likely, when used on or in connection with the goods/services of such other person, to cause cc
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are trut
that all statements made on information and belief are believed to be true.

Signature: /Bonnie L. Pastorius/ Date: 08/13/2003
Signatory's Name: Bonnie L. Pastorius
Signatory's Position: Assistant Secretary

Mailing Address:
Dean A. Bierkan, Esq.
600 Grant Street
Pittsburgh, PA 15219

RAM Sale Number: 305
RAM Accounting Date: 08/14/2003

Serial Number: 78287014

Internet Transmission Date: Wed Aug 13 17:21:30 EDT 2003

TEAS Stamp: USPTO/BAS-19813524214-20030813172130501407-78287014-
2002d3ea967c84a2fl2c5ceeccal9f43-DA-305-20030813171759938898
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FILING DATE:
2003/08/13

Description

New App

SERIAL NUMBER:
781287014

TRADEMARK APPLICATION
FEE RECORD SHEET
RAM SALE NUMBER: 305
RAM ACCOUNTING DATE: 20030814

Fee Fee Number Of Total Fees
Code Amount Classes Paid
7001 335 1 335
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Trademark Electronic Search System (TESS)

1of2

http://tess@8.gsptbin/showfield?f=doc&state=4004:qsmmqgs

United States Patent and Trademark Office

Home | Site I ndex | Search | FAQ| Glossary | Guides | Contacts | eBusiness | eBiz alerts | News| Help

Trademarks >Trademark Electronic Search System (TESS)

TESS was last updated on Sat Oct 3 04:01:57 EDT 2009

ress Howe | New user | sraucrureo Jrree Form arows: oicr JSEARCH 0G | Borrow | hewp |

Logout | Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

S . | MLl (Use the "Back" button of the Internet

Browser to return to TESS)

Word Mark

Goods and
Services

Mark Drawing Code

Design Search
Code

Serial Number
Filing Date

Current Filing Basis
Original Filing Basis
Published for
Opposition

Owner

Attorney of Record
Prior Registrations
Description of Mark
Type of Mark
Register

Live/Dead Indicator

POPPERS

IC 029. US 046. G & S: Frozen appetizers consisting primarily of vegetables, meat and/or cheese.
FIRST USE: 20021231. FIRST USE IN COMMERCE: 20021231

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS
01.15.04 - Explosions; Fireworks display; Sparks

78287041
August 13, 2003
1A
1A

October 2, 2007

(APPLICANT) Trademark Management Company CORPORATION DELAWARE 877 West Main Street,
Suite 604 Boise IDAHO 83702

Sabrina J. Hudson

1922249

Color is not claimed as a feature of the mark.
TRADEMARK

PRINCIPAL

LIVE

ress Howe | New User | sraucrueed JFnee Form arows: oicr JSEARCH OG | Tor ] _HELP |

| .HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

10/5/2009 3:17 K



Trademark Electronic Search System (TESS) http://tess@8.gsptbin/showfield?f=doc&state=4004:qsmmqgs

2 of 2 10/5/2009 3:17 K
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Thank you for your request. Here are the latest results from thd ARR web server.

This page was generated by the TARR system @©09-10-05 15:18:37 ET

Serial Number: 78287041Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

Mark

(words only): POPPERS

Standard Character claim: No

Current Status: An opposition is now pending at the Trademark Trial and Appeal Board.
Date of Status:2008-04-11

Filing Date: 2003-08-13

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned:LAW OFFICE 109

Attorney Assigned:
WHITE RICHARD F

Current Location: 650 -Publication And Issue Section

Date In Location: 2007-08-30

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. Trademark Management Company
Address:

Trademark Management Company
877 West Main Street, Suite 604

1of3 10/5/2009 3:18 M



Latest Status Info http://tarr.uspto.gov/servlet/tarr?regser=serial&entry-S7g82 .

Boise, ID 83702

United States

Legal Entity Type: Corporation

State or Country of Incorporation: Delaware
Phone Number:412-456-1011

Fax Number: 412-456-1035

GOODS AND/OR SERVICES

International Class: 029

Class Status:Active

Frozen appetizers consisting primarily of vegetables, meat and/or cheese
Basis:1(a)

First Use Date:2002-12-31

First Use in Commerce Date2002-12-31

ADDITIONAL INFORMATION

Color(s) Claimed: Color is not claimed as a feature of the mark.

Design Search Code(s):
01.15.04- Explosions; Fireworks display; Sparks

Prior Registration Number(s):
1922249

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark DocumetrRetrieval”
shown near the top of this page.

2008-04-11 - Opposition instituted for Proceeding
2008-01-29 - Opposition instituted for Proceeding
2007-10-30 - Extension Of Time To Oppose Received
2007-10-02 - Published for opposition

2007-09-12 - Notice of publication

2007-08-30 - Law Office Publication Review Completed

2007-08-29 - Approved for Pub - Principal Register (Initial exam)

2 of 3 10/5/2009 3:18 M



Latest Status Info http://tarr.uspto.gov/servlet/tarr?regser=serial&entry-S7g82 .

2007-08-21 - Teas/Email Correspondence Entered

2007-08-21 - Communication received from applicant

2007-08-17 - TEAS Response to Office Action Received
2007-08-16 - Attorney Revoked And/Or Appointed

2007-08-16 - TEAS Revoke/Appoint Attorney Received
2007-03-20 - Report Completed Suspension Check CélseuSpended
2007-03-20 - Assigned To LIE

2006-11-06 - TEAS Change Of Correspondence Received
2006-09-05 - Report Completed Suspension Check CélseuSpended
2006-02-23 - Report Completed Suspension Check CiiseuSpended
2005-08-04 - Report Completed Suspension Check CélseuSpended
2005-01-24 - Report Completed Suspension Check CélseuSpended
2004-07-20 - LETTER OF SUSPENSION E-MAILED

2004-06-14 - Communication received from applicant

2004-06-14 - PAPER RECEIVED

2003-12-15 - Non-final action e-mailed

2003-12-04 - Assigned To Examiner

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Sabrina J. Hudson

Correspondent

TIMOTHY P. FRAELICH
JONES DAY

901 LAKESIDE AVENUE
CLEVELAND, OH 44114
Phone Number: 412-456-6004
Fax Number: 412-456-1035

30f3 10/5/2009 3:18 M



UNITED STATES PATENT AND TRADEMARK OFFICE

Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451
WWW.USpto.gov

Sep 12, 2007
NOTICE OF PUBLICATION UNDER 12(a)
1. Serial No.: 2. Mark:
78/287,041 POPPERS
and design
3. International Class(es):
29
4. Publication Date: 5. Applicant:
Oct 2, 2007 Trademark Management Company

The mark of the application identified appears to be entitled to registration. The mark will, in accordance with Section 12(a) of
the Trademark Act of 1946, as amended, be published in the Official Gazette on the date indicated above for the purpose of
opposition by any person who believes he will be damaged by the registration of the mark. If no opposition is filed within the time
specified by Section 13(a) of the Statute or by rules 2.101 or 2.102 of the Trademark Rules, the Commissioner of Patents and
Trademarks may issue a certificate of registration.

Copies of the trademark portion of the Official Gazette containing the publication of the mark may be obtained from:

The Superintendent of Documents
U.S. Government Printing Office
PO Box 371954

Pittsburgh, PA 15250-7954
Phone: 202-512-1800

By direction of the Commissioner.

Correspondence Address:

Sabrina J. Hudson

H. J. Heinz Company
P. O. Box 57
Pittsburgh PA 15230

TMP&I



PTO Form 1478 (Rev 4/2000)
OMB Control #0651-0009 (Exp. 08/31/2004)

Trademark/Service Mark Application, Principal Register, with

Declaration

Serial Number: 78287041
Filing Date: 08/13/2003

The table below presents the data as entered.

MARK POPPERSstylized or with design)
OWNER

NAME Trademark Management Company

STREET 877 West Main Street, Suite 604

CITY Boise

STATE ID

ZIP/POSTAL CODE 83702

COUNTRY USA

PHONE 412-456-1011

FAX 412-456-1035

EMAIL nancy.linkes@hjheinz.com
commuNICATION | Yes
LEGAL ENTITY

TYPE CORPORATION
NCORPORATION | Delaware
CORRESPONDENCE

NAME Dean A. Bierkan, Esq.

FIRM NAME H. J. Heinz Company

STREET 600 Grant Street



file:\\ticrs\EXPORT6\IMAGEOUT6\782\870\78287041\xml1\APP0002.JPG

CITY Pittsburgh

STATE PA

ZIP/POSTAL CODE 15219

COUNTRY USA

EMAIL nancy.linkes@hjheinz.com
GOODS AND/OR
SERVICES

INTERNATIONAL CLASS | 029

SRR TR Frozen appetizers consisting primarily of vegetables, meat and/or

cheese.
FILING BASIS Section 1(a)
FIRST USE ANYWHERE
B 12/31/2002
FIRST USE IN 12/31/2002

COMMERCE DATE

SPECIMEN FILE NAME(S) \\ticrs\EXPORTG\MIMAGEOUT6\782\870\78287041\xmI1\APP0003.JP

SPECIMEN DESCRIPTICN Scanned copy of actual product package

ADDITIONAL
STATEMENTS

Applicant claims ownership of U.S. Registration Number(s) 1922249

PRIOR REGISTRATION(S 78210845 78287014.

SIGNATURE
INFORMATION

SIGNATURE.

SIGNATURE DATE.

SIGNATORY NAME

SIGNATORY POSITION
PAYMENT

NUMBER OF CLASSES

NUMBER OF CLASSES
PAID

/Bonnie L. Pastorius/
08/13/2003
Bonnie L. Pastorius

Assistant Secretary


file:\\ticrs\EXPORT6\IMAGEOUT6\782\870\78287041\xml1\APP0003.JPG

SUBTOTAL AMOUNT 335
TOTAL AMOUNT 335
RAM SALE NUMBER 349
RAM ACCOUNTING DATE| 08/14/2003
FILING INFORMATION
SUBMIT DATE Wed Aug 13 17:51:40 EDT 2003

USPTO/BAS-1981352421
4-200308131751404304
41-78287041-2007525a
3c5¢21d93a795fc5a9bs
23ab33-DA-349-200308
13174453641068

TEAS STAMP

Trademark/Service Mark Application, Principal Register, with
Declaration

Serial Number: 78287041
Filing Date: 08/13/2003
To the Commissioner for Trademarks:

MARK: (Stylized or Design Format, sdeawing pagg

The applicant, Trademark Management Company, a corporation of Delaware, residing at 877 Wes
Street, Suite 604, Boise, ID USA 83702, requests registration of the trademark/service mark show
drawing page in the United States Patent and Trademark Office on the Principal Register establist
the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended.

The applicant, or the applicant's related company or licensee, is using the mark in commerce, and
below the dates of use by the applicant, or the applicant's related company, licensee, or predeces:
interest, of the mark on or in connection with the identified goods and/or services. 15 U.S.C. Sectic
1051(a), as amended.

International Class 029: Frozen appetizers consisting primarily of vegetables, meat and/or «


file:\\ticrs\EXPORT6\IMAGEOUT6\782\870\78287041\xml1\APP0002.JPG

In International Class 029: the mark was first used at least as early as 12/31/2002, and first used ii
commerce at least as early as 12/31/2002, and is now in use in such commerce. The applicant is

submitting or will submit one specimen fgich classhowing the mark as used in commerce on or in
connection with any item in the class of listed goods and/or services, consisting of a(n) Scanned ¢
actual product package.

Specimen - 1

"Applicant claims ownership of U.S. Registration Number(s) 1922249 78210845 78287014."

A fee payment in the amount of $335 will be submitted with the application, representing payment
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punis
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements
the like, may jeopardize the validity of the application or any resulting registration, declares that he
properly authorized to execute this application on behalf of the applicant; he/she believes the appli
be the owner of the trademark/service mark sought to be registered, or, if the application is being f
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in conr
to the best of his/her knowledge and belief no other person, firm, corporation, or association has tt
to use the mark in commerce, either in the identical form thereof or in such near resemblance ther
be likely, when used on or in connection with the goods/services of such other person, to cause cc
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are trut
that all statements made on information and belief are believed to be true.

Signature: /Bonnie L. Pastorius/ Date: 08/13/2003
Signatory's Name: Bonnie L. Pastorius
Signatory's Position: Assistant Secretary

Mailing Address:
Dean A. Bierkan, Esq.
600 Grant Street
Pittsburgh, PA 15219

RAM Sale Number: 349
RAM Accounting Date: 08/14/2003

Serial Number: 78287041

Internet Transmission Date: Wed Aug 13 17:51:40 EDT 2003

TEAS Stamp: USPTO/BAS-19813524214-20030813175140430441-78287041-
2007525a3c5c21d93a795fc5a9b523ab33-DA-349-20030813174453641068
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FILING DATE:
2003/08/13

Description

New App

SERIAL NUMBER:
78287041

TRADEMARK APPLICATION
FEE RECORD SHEET
RAM SALE NUMBER: 349
RAM ACCOUNTING DATE: 20030814

Fee Fee Number Of Total Fees
Code Amount Classes Paid
7001 335 1 335



Exhibit D



g

IN THE UNITED STATES PATENT AND
TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

TRADEMARK MANAGEMENT )
COMPANY, ) Opposition No. 91178731
)
Opposer, )
) Application Serial No. 77/033,797
V. )
) Mark: PANCAKE POPPER
)
AGORA, INC. ) Published in the TRADEMARK OFFICIAL
) GAZETTE on June 5, 2007
Applicant. )

OPPOSER'’S FIRST SET OF INTERROGATORIES

Pursuant to Fed. R. Civ. P. 33, Opposer Trademark Management Company
("TMC” or “Opposer”), by and through its undersigned counsel, hereby directs Applicant Agora,
Inc. ("Agora™ or Applicant”) to respond to the following Interrogatories within thirty (30) days

after service thereof.

DEFINITIONS AND INSTRUCTIONS

1. “Agora,” “Applicant” or “you™ shall mean Applicant Agora, Inc., as well
as the officers, directors, employees, representatives, agents, partners, corporate parent,
subsidiaries, or affiliates of Agora, Inc.

2. “TMC” or “Opposer” shall mean Opposer Trademark Management
Company, as well as the officers, directors, employees, representatives, agents, partners,
corporate parent, subsidiaries, or affiliates of Trademark Management Company.

3. “Consumer” shall mean end-users of Applicant’s products and/or services.

4. The term “document” shall be synonymous in meaning and equal in scope
to the usage of this term in Federal Rule of Civil Procedure 34(a), including, without limitation,

handwriting, typewriting, printing, photographs, photostats, tape, wire, video, belt or disc

ATLE- 23017971



recording and every other means of recording upon any tangible thing in any form (including
computer readable form), including the originals and all non-identical copies or drafts, whether
different from the original by reasons of any notation made on such copies, otherwise including,
without limitation, correspondence, memoranda, notes, worksheets, diaries, statistics, letters,
telegrams, telex, telefax, minutes, contracts, proposals, reports, studies, statements, bills,
receipts, returns, summaries, pamphlets, books, notations of any sort of communications,
bulletins, printed matter of any type, notations, workings, alterations, modifications, changes and
amendments of any kind, charts, graphs, videotapes, recordings and motion pictures, and
electronic or mechanical records or representations of any kind, including, without limitation,
tapes, cassettes, discs, and recordings. Each draft or non-identical copy, by reason of any
markings, notations or differences, is a separate document within the meaning of this term.

5. The term “person” shall mean any natural person or any firm, partnership,
association, joint venture, corporation, and any other form of business, legal or governmental
entity or association.

6. The term “representative” shall mean any person, agent, attorney,
consultant or other individual(s) or business entity(ies) in the employ or otherwise acting on
behalf of an entity.

7. “Referring to” or “refer to” or “relating or referring to” or “relate or refer
to” shall mean comprising, consisting of, reflecting, discussing, reporting, constituting,
disclosing, pertaining to, describing, interpreting, mentioning, containing, regarding, and/or in
any other way connected to.

8. The term “Opposer’s Marks™ or “TMC Marks” shall mean the following

United States Trademark Registration and Applications:

[ ]

ATE2301797v



Trademark Registration No./Serial No.
POPPERS 1,922,249
POPPERS 78/287,014
POPPERS 78/287,041
9. The term “Applicant’s Mark™ shall mean the mark described in United

States Trademark Application No. 77/033,797 for the mark “PANCAKE POPPER.”

10. Whenever an interrogatory refers to or seeks a description of an act,
transaction, occurrence, dealing or instance, state to the extent known the date, including year,
month, and day, when it occurred; the place where it occurred; the identity of each person
participating therein; on whose behalf each said person participated or purported to participate;
the nature, subject matter, and circumstances surrounding it; the nature and substance of all
conversations or oral communications occurring during, or in connection with it; and identify all
documents referring thereto or reflecting it.

I1. With respect to the following interrogatories, the information sought is
that which is current to the date of response hereto, unless otherwise stated in a particular
interrogatory, but these interrogatories shall be deemed continuing so that with respect to any
interrogatory herein, or part thereof, as to which Applicant, after answering, acquires additional
knowledge or information, Opposer requests that Applicant. pursuant to Federal Rule of Civil
Procedure 26(e)(2), serve supplemental answers within twenty days (20) after acquiring such
additional knowledge or information.

12. In any instance where any answer to an interrogatory shall require

specifying or identifying a “person,” the response shall include. to the extent known:

ATI-2301797v1 3
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a. the person’s full name;

b. the person’s present or last known address; and

C. if a natural person, the person’s present or last known place and address of
employment.

13. In any instance where any answer to an interrogatory shall require

specifying or identifying a “document,” the response shall include:
a. a description of the general type of document, i.e., letter, memorandum

L)

report, miscellaneous note, etc.;

b. the date;
c. the author;
d. the organization, if any, with which the author was then connected:

o

all addressees or recipients;
f. all other distributees;

the organization, if any, with which each addressee, recipient, or

as

distributee was then connected; and

h. a general summary of the subject matter.

14. In any instance where any answer to an interrogatory shall require
specifying or identifying a “person” or “document,” such specification or identification shall be
made even if a claim of privilege or work product is to be raised.

15. The terms “and™ and *or” shall be construed either disjunctively or
conjunctively, as necessary, in order to bring within the scope of the request all documents and
things which might otherwise be construed to be outside its scope.

16.  The singular shall include the plural, and the plural the singular.

ATL-2301797v] 4



17. If any interrogatory is objected to or not answered on the basis of any
claim of privilege, whether based on statute or otherwise, state in writing with respect to each
interrogatory (a) the name and position of each person with knowledge of the subject matter of

the interrogatory, and (b) the grounds for the claim of privilege.

ATI-2301797v1 5



INTERROGATORIES

INTERROGATORY NO. 1:

Identify all documents in the possession of Applicant that relate or refer to
(a) Opposer; (b) this Opposition proceeding; (c) Opposer’s Marks; or (d) any products or
services sold, marketed or distributed by Opposer in connection with its marks.

RESPONSE:

ATL-2301797v1 6
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INTERROGATORY NO. 2:

[dentify all documents in the possession of Applicant that relate or refer to
Applicant’s intentions or business plans regarding the use of Applicant’s Mark in connection
with any product or service.

RESPONSE:

ATI-2301797v] 7



INTERROGATORY NO. 3:

Describe in detail any market study, survey (formal or informal) or public opinion
poll performed by or for Applicant referring or relating to Applicant’s Mark in connection with
any product or service.

RESPONSE:

ATI-2301797v1 8



INTERROGATORY NO. 4:

Identify all documents that mention, relate or refer to Applicant’s adoption of
Applicant’s Mark in connection with any product or service, including, without limitation, all
documents that evidence or demonstrate the first time that Applicant used Applicant’s Mark as a

trademark or service mark.

RESPONSE:

ATE2301797v1 9
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INTERROGATORY NO. S:

Identify the last twenty customers to whom Applicant sold any product or service
which bore or was connected to Applicant’s Mark: and for each such customer, state the date of
purchase, the product or service purchased by said customer, and the amount paid by each such
customer for the product or service.

RESPONSE:

ATI2301797v1 10
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INTERROGATORY NO. 6:

Identify each person that participated in the adoption of Applicant’s Mark as a
trademark or service mark; and for each such person, state whether he or she is currently
employed by Applicant.

RESPONSE:

ATI2301797v] 11
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INTERROGATORY NQO. 7:

If Applicant has ever considered, or is presently considering, expanding the
products and/or services in connection with which it uses Applicant’s Mark:
a. [dentify the products and/or services Applicant was or is considering
offering in connection with Applicant’s Mark;
b. Identify the person or persons making such consideration, and the date
such consideration was made; and
C. State the outcome of such consideration.

RESPONSE:

ATL2301797vi 12



INTERROGATORY NO. 8:

Identify each and every product or service ever offered or provided by Applicant

in commerce in the United States in connection with Applicant’s Mark; and for each product or

service state:

RESPONSE:

ATE2301797v]

o

The manner in which Applicant’s Mark relates or refers to each product or
service:

The date on which Applicant commenced offering or providing such
product or service;

The dates on which Applicant discontinued offering or providing any such
product or service in commerce and the dates, if any, on which Applicant
resumed offering any previously discontinued product or service;

The products with which Applicant’s products are compatible;

The sales ot each product or service offered or provided in connection
with said word, by quantity and the total dollar value of sales of each
product or service for each year since the first use thereof;

The target customer for each such product and service;

The location(s) (by city, county and state) in which such products or
services are or were, as applicable, offered and provided; and

The average price of each such product or service for each year it has been

offered for sale.

13



INTERROGATORY NO. 9:

State how and when Applicant first obtained knowledge of Opposer’s Marks.
and/or any use thereof, and identify each person connected or associated with Applicant who
first learned of such use.

RESPONSE:

ATE2301797vi 14



INTERROGATORY NO. 10:

If Applicant has ever conducted a comparison between any product or service
sold, marketed or distributed by Applicant in connection with Applicant’s Mark and a product(s)

or service(s) offered by Opposer, or any third party which performs an identical or similar

function:
a. [dentify the product(s) or service(s) compared:
b. Identify all documents relating to such comparison:
c. Identify the person(s) who performed it;
d. Identify the date(s) such comparison was made; and
e. State the outcome of the comparison.

RESPONSE:

ATE2301797v1 [5



INTERROGATORY NO. 11:

If Applicant knows of any instance when a person was, or apparently was,

confused, mistaken or deceived as to the source or identity of any products or services as the

result of Applicant’s use of Applicant’s Mark, for each such instance:

RESPONSE:

ATE2301797v1
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it

Identify each such person who was confused, mistaken or deceived:

State the date and place the incident occurred,

Identify the products or services involved,;

State in what way each such person was confused, mistaken or deceived;
State the means by which Applicant or its agent(s) received notice of such
instance; and

Identify the person from whom Applicant received notice of such instance.

16



INTERROGATORY NO. 12:

If Applicant has ever asserted rights in Applicant’s Mark against a third party, in

writing or otherwise, state for each assertion:

a. The date and manner in which such assertion was made;
b. [dentify the person or entity to whom such assertion was made; and
C. State the outcome of each assertion.

RESPONSE:

ATI-2301797vi 17



INTERROGATORY NO. 13:

Describe the channel(s) of trade by and through which (a) Applicant presently
offers, sells, markets or distributes; (b) intends to offer, sell, market or distribute any products or
services in connection with Applicant’s Mark: and (¢) has previously offered. sold, marketed or
distributed, any products or services in connection with Applicant’s Mark.

RESPONSE:

ATE2301797v1 18



INTERROGATORY NO. 14:

As to each and every advertisement and promotional material for Applicant’s
products or services using or containing Applicant’s Mark, for each year from the date of first
use and continuing to the present, including without limitation, each interior and exterior
signage, advertisements in newspapers, magazines, handbills, promotional flyers, and
advertisements on radio, television and/or the [nternet, and each catalog, sales literature,
brochure, bulletin, flyer, sign, sales display, poster, or other point of sale or promotional material
or advertisement using or containing Applicant’s Mark:

a. Identify the location in which the mark was displayed, broadcast,

disseminated, or distributed;

b. Identify the products or services to which the advertisement/promotional

material related;

C. Identify the trading area (e.g., by city and state) to which

advertisement/promotional material was directed;

d. Identify the type or class(es) of customers to which

advertisement/promotional material was directed; and

e. Identify all persons affiliated with or commissioned, hired or retained by

Applicant having knowledge of the advertisement/promotional material.

RESPONSE:

ATE2301797vi 19



INTERROGATORY NO. 15:

For each year since and including the date of first use, separately specify the total
dollar amount expended on advertising and/or promotion of the products or services offered,
sold. marketed or distributed by Applicant in connection with Applicant’s Mark and identify all
documents which relate to such expenditures.

RESPONSE:

ATI-2301797v1 20



INTERROGATORY NO. 16:

[dentify all United States trademark registrations and pending applications for
trademark registrations owned by, licensed to, assigned to, assigned from or licensed from
Applicant and state the date(s) of first use and date(s) of filing for each.

RESPONSE:

ATI-2301797v 1



INTERROGATORY NO. 17:

Identify all contracts or written agreements between Applicant and any third party
referring or relating to products and services sold, marketed or distributed in connection with
Applicant’s Mark.

RESPONSE:

ATE2301797v]
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INTERROGATORY NO. 18:

If Applicant conducted, or had conducted for it, a search or investigation of any
records, such as, but not limited to, the United States Patent and Trademark Office records, state
trademark records, trademark or trade publications, electronic databases. business directories or
the records of any trademark or service organization, to ascertain the registrability of Applicant’s
Mark or ascertain whether Applicant’s Mark might infringe the trademark rights of others, for

each such search or investigation:

a. State the date it was made;

b. Identify the person who performed it;

C. Identify the person who requested it;

d. Identify the name and/or location of each set of records searched or

investigated; and

e. Provide the registration number or other means of identification of each
conflicting mark uncovered that was found possibly to conflict with
Applicant’s Mark.

RESPONSE:

ATI2301797v] 23
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INTERROGATORY NO. 19:

[dentify each person who objected to or expressed reservation or concern
regarding Applicant’s use and/or attempt to register Applicant’s Mark and describe the nature of

the objection, reservation and/or concern.

RESPONSE:

ATL2301797v] 24



INTERROGATORY NO. 20:

[dentify all witnesses, both fact and expert, that you expect to call to testify during
the Testimony Period or Rebuttal Period for this Opposition proceeding and state the subject

muatter of each witness’s testimony.

RESPONSE:

ATL2301797+ 1 25



INTERROGATORY NO. 21:

State all facts and identify all documents supporting Applicant’s assertion that
Applicant’s Mark carries “considerable goodwill” and “consumer acceptance of its products” as
described in Applicant’s Affirmative Pleading Paragraph No. 14.

RESPONSE:

ATI-2301797v1 26



INTERROGATORY NO. 22:

State all facts and identify all documents supporting Applicant’s assertion that
Applicant’s Mark is distinctive as described in the first sentence of Applicant’s Affirmative
Pleading Paragraph No. I5.

RESPONSE:

ATL2301797v1 27
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INTERROGATORY NO. 23:

State all facts and identify all documents supporting Applicant’s assertion that
Applicant’s goods are not related to Opposer’s goods as described in the second sentence of

Applicant’s Atfirmative Pleading Paragraph No. 15.

RESPONSE:
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INTERROGATORY NO. 24:

State all facts and identify all documents supporting Applicant’s assertion that
Applicant’s consumers and Opposer’s consumers are not likely to be confused as to the source of
Applicant’s goods sold under Applicant’s Mark as described in the third sentence of Applicant’s
Affirmative Pleading Paragraph No. 15.

RESPONSE:
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INTERROGATORY NO. 25:

State all facts and identify all documents supporting Applicant’s assertion that
there is no likelihood of confusion between Applicant’s Mark and Opposer’s Marks as described
in Applicant’s Affirmative Pleading Paragraph No. 16.

RESPONSE:
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INTERROGATORY NO. 26:

State all facts and identify all documents supporting Applicant’s assertion that the
use of the word POPPERS is not exclusive for tood items and snacks as described in Applicant’s
Affirmative Pleading Paragraph No. 17.

RESPONSE:
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INTERROGATORY NO. 27:

State all facts and identify all documents supporting Applicant’s assertion that
there can be no likelihood of confusion between Applicant’s Mark and Opposer’s Marks given
the registrations and applications as described in Applicant’s Affirmative Pleading Paragraph
No. 17.

RESPONSE:

ATI-2301797v1 32
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INTERROGATORY NO. 28:

State all facts and identify all documents supporting Applicant’s assertion
regarding the exclusive use of the word POPPERS as described in Applicant’s Affirmative

Pleading Paragraph No. 18.

RESPONSE:

ATI-2301767v] 33



INTERROGATORY NO. 29:

State all facts and identify all documents supporting Applicant’s assertion that
Opposer has acquiesced to the use of the word POPPERS as described in Applicants

Affirmative Pleading Paragraph No. 19.

RESPONSE:

ATE2201797v1 34



INTERROGATORY NO. 30:

State all facts and identity all documents supporting Applicant’s assertion that
Opposer has “attempted” to oppose registrations for marks including the use of the word
POPPERS and the outcomes of such “attempts™ as described in Applicant’s Affirmative Pleading
Paragraph No. 20.

RESPONSE:

ATI-2308797v1 35



INTERROGATORY NO. 31:

State all facts and identify all documents supporting Applicant’s assertion that
Opposer has “attempted” to oppose registrations for marks including the use of the word
POPPERS and that such attempts had the outcomes as described in Applicant’s Affirmative
Pleading Paragraph No. 20.

RESPONSE:

ATH-2301797v1 36
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INTERROGATORY NO. 32:

State all facts and identify all documents supporting Applicant’s assertion that
Applicant has “attempted” to register marks including the use of the word POPPERS and that

such attempts had the outcomes as described in Applicant’s Affirmative Pleading Paragraph No.

21

RESPONSE:
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INTERROGATORY NO. 33:

State all facts and identify all documents supporting Applicant’s assertion that
Applicant is entitled to registration of its mark with the restriction as described in Applicant’s
Affirmative Pleading Paragraph No. 22.

RESPONSE:

ATL2301797v1 38
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INTERROGATORY NO. 34:

State all facts and identity all documents supporting Applicant’s assertion that
Applicant’s Mark is used on the goods covered by the present broad recitation of goods as
described in Applicant’s Atfirmative Pleading Paragraph No. 23.

RESPONSE:
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INTERROGATORY NO. 35:

State all facts and identify all documents supporting Applicant’s assertion that
there is no likelihood of confusion between Opposer’s Marks and Applicant’s Mark as used on
goods covered by the Applicant’s present broad recitation of goods as described in Applicant’s
Affirmative Pleading Paragraph No. 23.

RESPONSE:

ATE2301797vi 40
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INTERROGATORY NO. 36:

State all facts and identify all documents supporting Applicant’s assertion that
even if the Board decides that Opposer is entitled to judgment with respect to Applicant’s goods
on the present broad recitation of goods, that Applicant is entitled to registration of its mark with
a restricted identification of goods as described in Applicant’s Affirmative Pleading Paragraph
No. 23.

RESPONSE:
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INTERROGATORY NO. 37:

State all facts and identity all documents supporting Applicant's assertion that
Opposer fails to state a claim as described in Applicant’s Affirmative Pleading Paragraph No. 24.

RESPONSE:

ATI-2301797v1 12
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INTERROGATORY NO. 38:

Identify all exhibits that you intend to introduce or otherwise rely upon during the
Testimony Period or Rebuttal Period of this Opposition proceeding.

RESPONSE:

ATI-2301797v 43
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INTERROGATORY NO. 39:

With respect to each Interrogatory and Sub-Interrogatory herein, provide the

tfollowing information:

a. Identity the person or persons who were consulted about, furnished
information for, or participated in the preparation of the answers herein
given;

b. [dentify the person who is most knowledgeable with respect to the factual
subject matter involved in each Interrogatory or Sub-Interrogatory; and

C. Identify all files and areas searched in attempting to locate documents

requested to be identified in these Interrogatories.

RESPONSE:

ATI-2301797v1 44
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INTERROGATORY NO. 40:

For each Document Request set forth in Opposer’s First Set of Document

Requests, identify the person or persons who supplied documents in response to each such

Document Request.

RESPONSE:

Dated this 21st day of December, 2007.

ATI-2301797v]
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By:

Mﬂ/

Timot\hy P. FraeHch

JONES DAY

North Point

901 Lakeside Avenue
Cleveland, Ohio 44114-1190
Telephone: (216) 586-3939
Facsimile: (216) 579-0212

Carrie L. Kiedrowski

JONES DAY

1420 Peachtree Street, N.E.
Suite 800

Atlanta, Georgia 30309-3053
Telephone: (404) 521-3939
Facsimile: (404) 581-8330

ATTORNEYS FOR OPPOSER
Trademark Management Corporation
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CERTIFICATE OF SERVICE

A copy of the foregoing OPPOSER’S FIRST SET OF INTERROGATORIES was

served on this 21st day of December, 2007, via hand delivery, upon:

ATI-2301797vi

Sandra M. Drummond, Esq.
Myers & Kaplan

Intellectual Property Law, L.L.C.
Cumberland Center I

3100 Cumberland Boulevard
Suite 1400

Atlanta, Georgia 30339

Attorney for Oppose\r\}
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IN THE UNITED STATES PATENT AND
TRADEMARK OFFICE BEFROE THE TRADEMARK

TRIAL AND APPEAL BOARD
TRADEMARK MANAGEMENT )
COMPANY, ) Opposition No. 91178731
)
_ Opposer, J Application Seria}l No. 77/033,797
V. )
) Mark: PANCAKE POPPER
)
AGORA, INC. ) Published in the TRADEMARK
) OFFICIAL GAZETTE on
Applicant. ) June 5, 2007

APPLICANT’S RESPONSES TO
OPPOSER'S FIRST SET OF INTERROGATORIES

Applicant Agora, Inc. (hereinafter “Applicant”™) provides its Responses and Objections to

its Responses and Objections to Opposer’s First Interrogatories, as follows:

GENERAL OBJECTIONS

Applicant hereby incorporates by reference, as if set forth fully therein, each of the
following General Objections in its response to each separate paragraph of Opposer’s

Interrogatories.

L. Applicant objects to providing any information in response to the Interrogatories
that is protected by the attorney-client privilege, the attorney work-product doctrine and any
other applicable privilege, immunity, protection or restriction, or which is otherwise not

discoverable under the Federal Rules of Civil Procedure and federal statutes and/or common law.

2. Applicant objects to the Interrogatories to the extent they are overly broad, vague,
ambiguous, oppressive, unduly burdensome, or would require an unreasonable investigation on

the part of the Applicant.




3. Applicant objects to the Interrogatories to the extent they are not relevant and/or
material to any claim or defense of any party to this action and are not reasonably calculated to

lead to the discovery of admissible evidence.

4. Applicant objects to the Interrogatories and definitions contained therein, and
made a part thereof, to the extent that they attempt 1o alter the plain meaning or understanding of
any term or attempt to impose obligations on Applicant that are inconsistent with and/or in

addition to those required under the Federal Rules of Civil Procedure.

5. Applicant objects to producing any documents or information responsive to the
Interrogatories to the extent that they seek the production of documents or information which are
public and, therefore, equally accessible and available to Opposer. Such discovery is oppressive

and unduly burdensome and unreasonably expensive.

6. Applicant objects to producing any documents or information responsive to the
Interrogatories to the extent that they seek the production of documents or information which are

in the possession of Opposer and thus are equally accessible and available to Opposer

7. Applicant objects to ambiguous and/or inconsistent Interrogatories and, more
specifically, to producing any documents or information responsive to the Interrogatories to the
extent that the definitions and interpretations Opposer would ascribe to the Interrogatories and
the documents and/or information responsive thereunder differ from those of Applicant’s.
Applicant’s responses hereto are based on Applicant’s interpretation of the Requests and terms
contained therein. Applicant objects to the extent the Opposer’s interpretation of such responses

would differ from that of Applicant’s.



8. Without waiving or limiting the foregoing General Objections, or any of the
specific objections set forth herein, Applicant provides the responses below, preserving and

intending to preserve:

(iy  the right to object to the relevancy, materiality, privilege or admissibility of
evidence for any purpose in the trial of this or any other action;

(i)  the right to object to the use of evidence and/or the information contained therein
in any proceeding, including the trial of this or any other action(s);

(iii)  the right to object, upon any ground, to any demand for further responses to the
Requests or to any other discovery request involving or relating to the subject
matter of the Requests to which answers are herein or hereafter given; and

(iv) the right at any time to revise, correct, supplement, clarify and/or amend any

responses furnished.



INTERROGATORIES

INTERROGATORY NO. 1;
Identify all documents in the possession of Applicant that relate or refer to (a)
Opposer; (b) this Opposition proceeding; (c) Opposer's Marks; or (d) any products or services
sold, marketed or distributed by Opposer in connection with its marks.
RESPONSE:
None, other than those documenté that have been sent from his attorneys that are deemed

“attorney/client privilege” and/or work product immunized.

INTERROGATORY NO.2:

Identify all documents in the possession of Applicant that relate or refer to
Applicant's intentions or business plans regarding the use of Applicant's Mark in connection
with any product or service.
RESPONSE:
None.

INTERROGATORY NO.3:

Describe in detail any market study, survey (formal or informal) or public opinion poll
performed by or for Applicant referring or relating to Applicant's Mark in connection with any
product or service,

None,



INTERROGATORY NO.4:

Identify all documents that mention, relate or refer to Applicant's adoption of
Applicant's Mark in connection with any product or service, including, without limitation, all
documents that evidence or demonstrate the first time that Applicant used Applicant's Mark as
a trademark or service mark.

RESPONSE:

None.

INTERROGATORY NO.5;

Identify the last twenty customers to whom Applicant sold any product or service
which bore or was connected to Applicant's Mark, and for each such customer, state the date of
purchase, the product or service purchased by said customer, and the amount paid by each such

customer for the product or service.
RESPONSE:

Such requested documents are enclosed.

INTERROGATORY NO. 6:

Identify each person that participated in the adoption of Applicant's Mark as a
trademark or service mark; and for each such person, state whether he or she is currently
employed by Applicant.

RESPONSE:

Mark Sosebee

L



INTERROGATORY NO.7:

If Applicant has ever considered, or is presently considering, expanding the

products and/or services in connection with which it uses Applicant's Mark:

a. Identify the products and/or services Applicant was or is considering
offering in connection with Applicant's Mark;
b. Identify the person or persons making such consideration, and the date such
consideration was made; and
c. State the outcome of such consideration.
RESPONSE:
None.
INTERROGATORY NO. 8:

Identify each and every product or service ever offered or provided by Applicant in

commerce in the United States in connection with Applicant's Mark; and for each product or

service state:

The manner in which Applicant's Mark relates or refers to each product or
service;

The date on which Applicant commenced offering or providing such
product or service;

The dates on which Applicant discontinued offering or providing any such
product or service in commerce and the dates, if any, on which Applicant
resumed offering any previously discontinued product or service;

The products with which Applicant's products are compatible;

The sales of each product or service offered or provided in connection
6



wi;th said word, by quantity and the total dollar value of sales of each
product or service for each year since the first use thersof}

f. The target customer for each such product and service;

g. The location(s) (by city, county and state} in which such products or
services are or were, as applicable, offered and provided; and

h. The average price of each such product or service for each vear it has been
offered for sale.

RESPONSE:

(a) None

(b)  01/08/2007

{c) None
{d) None
(e)  $20,000

(f) Institutional facilities
(8)  Douglas, Georgia and Atlanta, Georgia
(h)  $14.20 and $29.30

INTERROGATORY NO.9:

State how and when Applicant first obtained knowledge of Opposer's Marks, and/or any
use thereof, and identify each person connected or associated with Applicant who
first learned of such use.
RESPONSE:

From my attorneys, pursuant to a search report.



INTERROGATORY NO. 10:
If Applicant has ever conducted a comparison between any product or service sold,

marketed or distributed by Applicant in connection with Applicant's Mark and a product(s) or

service(s) offered by Opposer, or any third party which performs an identical or similar function:

a. Identify the product(s) or service(s) compared:
b. Identify all documents relating to such comparison;
c. Identify the person(s) who performed it;
d. ldentify the date(s) such comparison was made: and
e, State the outcome of the comparison.

RESPONSE:

None.

INTERROGATORY NO. 11:
If Applicant knows of any instance when a person was, or apparently was,

confused, mistaken or deceived as to the source or identity of any products or services as the

result of Applicant's use of Applicant's Mark, for each such instance:

a. Identify each such person who was confused, mistaken or deceived;

b. State the date and place the incident occurred;

c. Identify the products or services involved;

d. State in what way each such person was confused, mistaken or deceived;
e. State the means by which Applicant or its agent(s) received notice of such

instance; and
f. Identify the person from whom Applicant received notice of such instance.
RESPONSE:

None.



INTERROGATORY NO. 12:
If Applicant has ever asserted rights in Applicant's Mark against a third party, in

writing or otherwise, state for each assertion:

a, The date and manner in which such assertion was made;
b. Identify the person or entity to whom such assertion was made; and
c. State the outcome of each assertion.

RESPONSE:

None.

INTERROGATORY NO. 13:
Describe the channel(s) of trade by and through which (a) Applicant presently

offers, sells, markets or distributes; (b) intends to offer, sell, market or distribute any products or
services in connection with Applicant's Mark; and (c) has previously offered, sold, marketed or
distributed, any products or services in connection with Applicant's Mark,

RESPONSE:

(a)  Institutional
(b)  Any, wholesale or retail

(¢)  Institutional

INTERROGATORY NO. 14:
As to each and every advertisement and promotional material for Applicant's products or

services using or containing Applicant's Mark, for each vear from the date of first use and
continuing to the present, including without limitation, each interior and exterior signage,
advertisements in newspapers, magazines, handbills, promotional flyers, and advertisements on
radio, television and/or the Internet, and each catalog, sales literature, brochure, bulletin, flver,

sign, sales display, poster, or other point of sale or promotional material or advertisement using or

5



containing Applicant's Mark:

a. Identify the location in which the mark was displayed, broadcast,
disseminated, or distributed;

b. Identify the products or services to which the advertisement/promotional
material related;

C. Identify the trading area (e.g., by city and state) to which
advertisement/promotional material was directed;

d. Identify the type or class(es) of customers to which

advertisement/promotional material was directed; and

o

Identify all persons affiliated with or commissioned, hired or retained by
Applicant having knowledge of the advertisement/promotional material.
RESPONSE:

Point-of-sale brochure to existing clients and on the web.

INTERROGATORY NO. 15;
For each year since and including the date of first use, separately specify the total dollar

amount expended on advertising and/or promotion of the products or services offered, sold,
marketed or distributed by Applicant in connection with Applicant's Mark and identify all
documents which relate to such expenditures.

RESPONSE:

$100.00
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INTERROGATORY NO, 16:
Identify all United States trademark registrations and pending applications for trademark

registrations owned by, licensed to, assigned to, assigned from or licensed from Applicant and state
the date(s) of first use and date(s) of filing for each,

RESPONSE:

Objected to. Irrelevant

INTERROGATORY NO. 17:

Identify all contracis or written agreements between Applicant and any third party referring
or relating to products and services sold, marketed or distributed in connection with Applicant's
Mark.

RESPONSE:
Maker: Hinsdale Farms.com, located in Indiana.

INTERROGATORY NO. 18:

If Applicant conducted, or had conducted for it, a search or investigation of any
records, such as, but not limited to, the United States Patent and Trademark Office records, state
trademark records, trademark or trade publications, electronic databases, business directories or the
records of any trademark or service organization, to ascertain the registrability of Applicant's Mark
or ascertain whether Applicant's Mark might infringe the trademark rights of others, for each such

search or investigation:

a. State the date it was made;

b. Identify the person who performed it:

c. Identify the person who requested it;

d. Identify the name and/or location of each set of records searched or

investigated; and
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e. Provide the registration number or other means of identification of each
conflicting mark uncovered that was found possibly to conflict with
Applicant's Mark.
RESPONSE;:
See enclosed search materials.

INTERROGATORY NO. 19:
Identify each person who objected to or expressed reservation or concermn regarding

Applicant's use and/or attempt to register Applicant's Mark and describe the nature of the
objection, reservation and/or concern.
RESPONSE:

None.

INTERROGATORY NO. 20:
Identify all witnesses, both fact and expert, that you expect to call to testify during the

Testimony Period or Rebuttal Period for this Opposition proceeding and state the subject matter of
each witness's testimony,

RESPONSE:

As of this time, these decisions have not been made. Thus, not known.

12



INTERROGATORY NO. 21:
State all facts and identify all documents supporting Applicant's assertion that

Applicant's Mark carries "considerable goodwill" and "consumer acceptance of its products” as
described in Applicant's Affirmative Pleading Paragraph No. 14.

RESI"ONSE:

Objection; argumentative regarding pleadings.

What is “supporting” or not is a matter of opinion. See Answer.

INTERROGATORY NO. 22:
State all facts and identify all documents supporting Applicant's assertion that

Applicant's Mark is distinctive as described in the first sentence of Applicant's Affirmative
Pleading Paragraph No. 15.

RESPONSE:

Objection; argumentative regarding pleadings. What is “supporting” or not is a matter of
opinion. See relevant records of USPTO; USPTO Examiner states that it is distinctive; See

Answer,

INTERROGATORY NO. 23:
State all facts and identify all documents supporting Applicant's assertion that

Applicant's goods are not related to Opposer's goods as described in the second sentence of
Applicant's Affirmative Pleading Paragraph No. 15.
RESPONSE:

See Answer to Nos, 21 & 22

INTERROGATORY NO. 24:

State all facts and identify all documents supporting Applicant's assertion that
Applicant's consumers and Opposer's consumers are not likely to be confused as to the source of

Applicant's goods sold under Applicant's Mark as described in the third sentence of Applicant's

-
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Affirmative Pleading Paragraph No. 15.

RESPONSE:
See Answer to No. 23.

INTERROGATORY NO. 25;
State all facts and identify all documents supporting Applicant's assertion that there is no

likelihood of confusion between Applicant's Mark and Opposer's Marks as described in

Applicant's Affirmative Pleading Paragraph No., 16.

RESPONSE:

See Answer to Nos. 21 & 22

INTERROGATORY NO. 26;
State all facts and identify all documents supporting Applicant's assertion that the

use of the word POPPERS is not exclusive for food items and snacks as described in Applicant's
Affirmative Pleading Paragraph No. 17.
RESPONSE:

See Answer to Nos. 21 & 22

INTERROGATORY NO. 27:
State all facts and identify all documents supporting Applicant's assertion that

there can be no likelihood of confusion between Applicant's Mark and Opposer's Marks given
the registrations and applications as described in Applicant's Affirmative Pleading Paragraph
No. 17.

RESPONSE:

See Answer to Nos. 21 & 22
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INTERROGATORY NO. 28:
State all facts and identify all documents supporting Applicant's assertion

regarding the exclusive use of the word POPPERS as described in Applicant's Affirmative
Pleading Paragraph No. 18.

RESPONSE:

See Answer to Nos. 21 & 22

INTERROGATORY NO. 29:

State all facts and identify all documents supporting Applicant's assertion that Opposer
has acquiesced to the use of the word POPPERS as described in Applicant's Affirmative
Pleading Paragraph No. 19.

RESPONSE:

See Answer to Nos. 21 & 22

INTERROGATORY NO, 30:
State all facts and identify all documents supporting Applicant's assertion that Opposer

has "attempted” to oppose registrations for marks including the use of the word POPPERS and
the outcomes of such "attempts" as described in Applicant's Affirmative Pleading Paragraph
No. 20.

RESPONSE:

See Answer to Nos. 21 & 22

INTERROGATORY NO, 31;
State all facts and identify all documents supporting Applicant's assertion that

Opposer has "attempted” to oppose registrations for marks including the use of the word
POPPERS and that such attempts had the outcomes as described in Applicant's Affirmative

Pleading Paragraph No. 20.
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RESPONSE:

See Answer to Nos, 21 & 22

INTERROGATORY NO. 32:
State all facts and identify all documents supporting Applicant's assertion that

Applicant has "attemapted” to register marks including the use of the word POPPERS and that
such attempts had the ouicomes as described in Applicant’s Affirmative Pleading Paragraph
No. 21.

RESPONSE:

See Answer to Nos. 21 & 22

INTERROGATORY NO. 33:
State all facts and identify all documents supporting Applicant's assertion that

Applicant is entitled to registration of its mark with the restriction as described in Applicant's
Affirmative Pleading Paragraph No. 22.
RESPONSE:

See Answer to Nos. 21 & 22

INTERROGATORY NO. 34:
State all facts and identify all documents supporting Applicant's assertion that

Applicant's Mark is used on the goods covered by the present broad recitation of goods as
described in Applicant's Affirmative Pleading Paragraph No. 23,
RESPONSE:

See Answer to Nos. 21 & 22
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INTERROGATORY NO. 35;
State all facts and identify all documents supporting Applicant's assertion that

there is no likelihood of confusion between Opposer's Marks and Applicant's Mark as used on

goods covered by the Applicant's present broad recitation of goods as described in Applicant's

Affirmative Pleading Paragraph No. 23,
RESPONSE:

See Answer to Nos. 21 & 22

INTERROGATORY NO. 36:

State all facts and identify all documents supporting Applicant's assertion that even if the
Board decides that Opposer is entitled to judgment with respect to Applicant's goods on the
present broad recitation of goods, that Applicant is entitled to registration of its mark with a
restricted identification of goods as described in Applicant's Affirmative Pleading Paragraph No.
23.
RESPONSE:
Objection; argumentative regarding pleadings.

What is “supporting” or not 1s a matter of opinion. See Answer.
PP

INTERROGATORY NO. 37:
State all facts and identify all documents supporting Applicant's assertion that

Opposer fails to state a claim as described in Applicant's Affirmative Pleading Paragraph No. 24.
RESPONSE:
Objection; argumentative regarding pleadings. What is “supporting” or not is a matter of opinion.

See Answer,
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INTERROGATORY NO. 38:
Identify all exhibits that you intend to introduce or otherwise rely upon during the

Testimony Period or Rebuttal Period of this Opposition proceeding.
RESPONSE:
As of this time, the identity of such exhibits has not been decided upon, and thus the matter is

unknown.

INTERROGATORY NO. 39:
With respect to each Interrogatory and Sub-Interrogatory herein, provide the

following information:

a. Identify the person or persons who were consulted about, furnished
information for, or participated in the preparation of the answers herein
given;

b. Identify the person who is most knowledgeable with respect to the factual

subject matter involved in each Interrogatory or Sub-Interrogatory; and

c. Identify all files and areas searched in attempting to locate documents

requested to be identified in these Interrogatories.
RESPONSE:

None, except for the attorneys and Mark Sosebee.
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INTERROGATORY NO. 40:
For each Document Request set forth in Opposer's First Set of Document

Requests, 1dentify the person or persons who supplied documents in response to each
such Document Request.
RESPONSE:

Mr. Sosebee’s assistant, Lynne Nix

Respectfully submitted this 22™ day of January, 2008.

s/ Robert M, Ward
Robert M. Ward
Georgia Bar No. 775401
Sandra M. Drummond
Georgia Bar No. 668597

Myers & Kaplan

Intellectual Property Law, LLC
Cumberland Center II, Suite 1400
3100 Cumberland Boulevard
Atlanta, Georgia 30339
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CERTIFICATE OF SERVICE

A copy of the foregoing Applicant’s Responses to Opposer’s  First
Interrogatories was served on this 22™ day of J anuary via facsimile and U.S. First Class
Mail with proper postage affixed thereto and addressed as follows:

Timothy P. Fraelich

Jones Day

North Point

901 Lakeside Avenue
Cleveland, Ohio 44114-1190
(218) 579-0212 ~ fax

Carrie L. Kiedrowski

Jones Day

1420 Peachtree Street, N.E., Suite 800
Atlanta, Georgia 30309-3053

(404) 581-8330 — fax

Respectfully submitted this 22™ day of January, 2008.

/s/ Robert M. Ward
Robert M, Ward
Georgia Bar No. 775401
Sandra M. Drummond
Georgia Bar No. 668597
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Invoice

Agopa { ' FMS Pate invoice #
THE MARKET PLACE
Agora Ing, 202007 3913
Remit To: PO 2ok 650L6+, Chiriotte, NG 28I80-0164 * (F06) 263-8309 Offica (716) 205-2166 Fax
8ill To: Ship To;
Wiiliams Institutional Foods Williams Institutional Foods
PO Box 370 1325 SW Bowen Mili Road
Douglas, GA 31534 Dougtas, GA 31533
912.384.5270 Phone 7-12 and -4 ist come
912.384 0533 Fax call for appt. 912.384.5270
P.O. No. Terms 5.0, No. Rep
592701 Net 7 1662 Integ
tem Desariplion Ordered | Prav. Invoiced | Invoiced Rate Amount
SCO7300i Breaded Tender Fritter Chunk 10# Case 100 0 100 14.20 1,420.60
PP7G00 CN Fully Cooked PANCAKE POPPER! tmon | 100 ] 100 29.30 2,530.00
a Stick 10# Case
Total $4,350.00
. . . o ar i
Invoices not paid within terms of the invoice are subject to a 1.5% interest Payments/Credits $.4350.00
charge per month. NO DISCOUNTS ALLOWED UNLESS
PRE-APPROVED, IN WRITING, BY AGCRA, INC.
DOCUMENTATION MUST BE PROVIDED WITH PAYMENT. Balance Due $0.00
E-miait Web Site
Iynne@agorafocds.com ww.agorafoods,com AGO-00331




Agora/”\

invoice

ms Date invoice #
THE MARKET PLACE
Agora inc. 726120067 3930
RemitTa: PO Box 890164, Charigtie, NG 28289-0169 *{705) 265-8304 Offic (TU8) 265-2168 Fax o '
Bill To: 6P g Ship Tor
Samples Institutional Foods - CPU @ LANIER COLD STORAGE
633 A Green Street, NW 770.869.7100
Atianta, GA 30318 ATTN: MARY LYNN JOHNSON
404.355.6990 Phone
404.355.5093 Fax
£.0. No. Terms 5.0, No. Rep
SIFO72707 Net 7 1673 Integ
ltem Description Crdered | Prav, Invoiced | Invoiced Rate Amount
PPIG0D CN Fully Cooked PANCAKE POFPER! tmon | 50 4] 30 27.00 1,350.00
a Stick 10# Case
SC8020 TACO TENDER tm Fully Cooked Breaded 30 H 50 33.50 1,675.00
Chicken Tender (10#)
SC22%9 SPECIALTY CHICKEN tm CN Breaded LY 0 160 14.50 1,450.00
Chicken Breast BREAKFAST Patties 1.65 oz,
10¥ Case
Total $4475.00
. Sr e . ‘ . cos i
Invoices not paid within terms of the invoice are subject to a 1.3% interest Payments/Credits $4.475.00
charge per month. NO DISCOUNTS ALLOWED UNLESS
- AGORA, INC.
PRE-APPROVED, IN WRITING, BY AGOR Balan ce Due $5.00

DOCUMENTATION MUST BE PROVIDED WITH PAYMENT,

E-mail

Waeb Site

Iynnei@agorafoods.com

www.agorafoods. com

AGO-00332



Agora/ \Foods

THE MARKET PLACE
Agona Ing.

RemE To: PO Box 830164, Chiviotls, NC PR2E0-0164 “{708) 268204 Office (Y06) 265-2186 Fax

Invoice

Date Invgice #

9/12/2607 3011

Bill To: ; ’ﬁf@. Ship To:

Samples Institutional Foods - CPU @ LANIER COLD STORAGE

633 A Green Street, NW 770.868.7100

Atlanta, GA 30318 ATTN: MARY LYNN JOHNSON

404.355.6990 Phone

404.355.6903 Fax

P.C. No. Terms 5.0, No. Rep
SH091107 Net 7 1715 integ
Item Description Ordared | Prev, Invoiced | Invoiced Rate Amount
SCR7000 SPECIALTY CHICKEN TM Breaded Chicken 1 300 4] 300 15.90 4,770.00
Breast Filet for Biscuit 10# Case
PP7009 CN Fulty Cooked PANCAKE POPPER! tmon | 40 a 44 27.00 1,080.60
a Stick 10# Case
Total $5,850.00
Invoices not paid within terms of the invoice are subject to a 1.5% interest Payments/Credits $-5.850.00
charge per month. NO DISCOUNTS ALLOWED UNLESS
PRE-APPROVED, IN WRITING, BY AGORA, INC.
DOCUMENTATION MUST BE PROVIDED WITH PAYMENT. Balance Due s0.00
E-mail Web Site
tyaned@agorafoods.com www, ggorafonds.com
AGO-00333




Invoice

Agora/ \Foods
THE MARKET PLACE
Agoro fac. 9 14/2007 5616
Remit To; PO 8ok 0164, Chariote, NC 2R299-016¢ *{708) 265-8304 Qffice {FDE) 268-2156 Fax L
Bill To ®Ship To:
Williams Institational Foods , Williams Institutional Foods
PO Box 370 1325 SW Bowen Mill Road
Douglas, GA 315314 Douglas, GA 31533 :
912.384.5270 Phone 7-¥2 and I-4 1st come :
912.384.0533 Fax call for appt. 912.384,5270 ;
P.C. Ne. Terms 5.0. No. Rep :
681201 Net 7 1716 Integ
ltem Description Ordered | Prev. Invoiced | Invoiced Rate Amount
PP7000 CN Fully Cocked PANCAKE POPPER! tm on | 100 0 100 29.30 2,930.00 :
a Stick 108 Case
|
i
Total $2,930.00
Invoices not paid within terms of t%xfa invoice are sub;pect to a 1.5% interest Payments/Credits $2.930.00
charge per moath. NO DISCOUNTS ALLOWED UNLESS
PRE-APPROVED, IN WRITING, BY AGORA, INC.
DOCUMENTATION MUST BE PROVIDED WITH PAYMENT. Balance Due $0.00
E-rreail] Wab Site
tynnedBagorafoods.com www.agorsfoods.com
AGO-00334



Agora/

Remi Tou #O ik BR0164, Charlothy, NC 232890164 {7} 264-8304 Office (706) 2652165 Fax

THE MARKET PLACE
Agerne inc.

\ Foods

Bill To:

Invoice

Date Invoice #

10/15/2007 5083

Ship Tou

Samples Institutional Foods
635 A Green Street, NW
Atlanta, GA 30318
404.355.6990 Phone
404.355.6993 Fax

w%?

CPU @ LANIER COLD STORAGE

770.869.7100

ATTN; TONYA SMITH

P.O. No, Terms 8.0. No. Rep
10150751% Net 7 17446 Integ
ftem Description Ordered | Prev, invoiced | invoiced Rale Amount
SC87000 SPECIALTY CHICKEN TM™ Breaded Chicken |300 1] 300 14,90 4,470.00
Breast Filet for Biscuit 104 Case
PPIO0O0 CN Fully Cooked PANCAKE POPPER! tmon | 30 0 30 27.60 810.00
2 Stick 104 Case
Total $5.280.00
Invoices not paid within terms of the invoice are sub{;ect to a 1.5% interest Payments/Credits .
charge per month. NO DISCOUNTS ALLOWED UNLESS
PRE-APPROVED, TN WRITING, BY AGORA, INC,
DOCUMENTATION MUST BE PROVIDED WITH PAYMENT. Balance Due 50.00
E-mait Web Site
bynne@agorafoods.com wiww.sgorafoods.com AGO-60335



Sales Order

Agora/ \Foods

THE MARKET PLACE

i
Agora lnc 12/26/2007 1815
Rest Yo! PO Box 830144, Chariot, NC 23560104 *(F0S) 265-23N04 Office {T0RY DES-2I86 Fax
Name / Address Ship To
Williams Institutional Foods Williams Institutional Foods
PO Box 370 1325 SW Rowen Mill Road
Bouglas, GA 31534 Douglas, GA 31533
$12.384.5270 Phone 7-12 and 1-4 15t come
912.384.0533 Fax cail for appt, 912.384.5270
P.0O. No. Ship Date Rep
808191 1442008 Integ
Hem Description Ordered Rate Amount
SCR72008 SPECIALTY CHICKEN Hot & Spicy Breast Filet w/Bag 140 29.20 4,088.00
10# Case
PP7000 CN Fully Cooked PANCAKE POPPER! tm on a Stick &0 23.00 1,380.00
10# Case
Total $5,468.00

AGO-00336




PRODUCT ANALYSIS
Product Product Serving Size Pack
Code Description Size
PP7000 PANCAKE POPPER! 1 Pancake & 10 # Case
Low Fat Sausage with Maple Sausage 60 Individually
Flavored Pancake Batter & 2.7 oz. Wrapped
Syrup Dots Ovenable Myiar
Calories 180 Calories from Fat 70
Total Fat 8g
Saturated Fat 1,5g
Trans Fat Og
Cholesterol 15mg
Sadium 510mg
Total Carbohydrate 19g
Dietary Fiber 29
| Sugars bg
Protein 7g

CN Equivalent Statement — Agora Foods certifies that this product meets a 1 M/ MA
serving and 1 Bread Serving. (CN LABEL Pending)

Agora/ \Food
THE MARKET PLACE
Ao o,

S

P.OC. Box 826 Dawsonviile GA 30534/ (706) 265-8304 Phone - (706} 265-2166 Fax
wwaww.agorafoods.com

AGO-00337
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Words are included in this Dictionary on the basis of their
usage. Words that are known t have current rrademark reg-
istrations are shown with an initial capital and are also iden-
tified as trademarks. No investigation has been made of
common-law trademark rights in any word, because such in-
vestigation is impracticable. The inclusion of any word in this
Dictionary is not, however, an expression of the Publisher’s
opinion as to whether or not it is subject to proprietary rights.
Indeed, no definition in this Dictionary is to be regarded as

affecting the validity of any trademark.

American Heritage® and the eagle logo are registered trade-
marks of Forbes Inc. Their use is pursuant to a license agree-
ment with Forbes Inc.

Copyright © 2000, 1997, 1993 by Houghton Mifflin Company.
All rights reserved.

No part of this work may be reproduced or transmitted in any
form or by any means, electronic or mechanical, including
photocopying and recording, or by any information storage ot
retrieval system without the prior written permission of
Houghton Mifflin Company unless such copying is expressly
permitted by federal copyright law. Address inquiries to Ret-
erence Permissions, Houghton Mifflin Company, 222 Berkeley

Street, Boston MA 02116.
Library of Congress Cataloging-in-Publication Data
The American heritage college dictionary. —3rd ed.

p. om.
1SBN 0-395-66917-0 (plain edge). —ISBN 0-395 -67161-2
{thumb edge}. —ISBN 0-395-66918-9 {deluxe binding}.
1. English language—Dictionaries. 2. Americanisms.

PE1628.46227 1993
423 —de20 92-42124
CIp

Manufactured in the United States of America

For information about this and other Houghton Mifflin trade
and reference books and multimedia products, visit The
Bookstore at Houghton Mifflin on the World Wide Web at
http:/www.hmeo.com/tradel.
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pop?
p_oré fungus

porcupine

hase

. 2. Popalanion
T ary that depicns eve
fedhnnjies of commercal art ar

pop-corn pPhien ') w1 A

red. b L
2. A small piece, as of
tems in stippng. |[Contraction of

1. Otten Pope. Rows. €.
d head of the Ro Catholic' Church on_ear}
2. Eusts radox Ch, The pamiarch of Alexandria, 3. T
Loptc patnarch of Alexandna. 4. A person considered to
have unquesnioned authorty. [ME OF pdpa < LlLat
Lar,, father (title of bishops! < Gk, pappas. See papa®.
Pope, Alexander. 1685 - 1744, English poet whose works in
clude Tie Duncrad (1728
Pope, John. 182292, Amer, Union general who was defeated
at the Second Bantle of Bull Run (1862
poprersy (pa’ paae) i Offensive, The doctrines, prachices, and
riuals of the Roman Catholic Church.
pope’s nose (pops) w. Informeal. The 1ail of a cooked fow!
pop=eyed (pop’id’) adr. 1. Having bulgmg eves, 2. Amazed;
astamished: popeved with wonder
pop fly ». Baseball. A short high fly ball
Pop-gun (popPgin’) n. A oy gun thar makes a popping noise,
poprin=jay (pip’in-d') n. A vaun ralkavive person. [ME, par
rot << OFr. papegar < Sp. papagavo or OProv, papagai, both
< Ar. babga’, babagd' < Pers, babibaghi,
poprish (po'pishl ady. Offersive. OF or relating 10 the Roman
Catholic Church, — pop?ish«ly adi. — pop’ish-ness
poplar (pop!lar) n. 1.8, Any of severat fast-growing decidioos
trees of the genus Popadus, having unisexual flowers borne 1n
catkine. b. The wood of these trees, 2, See tullp tree. [ME
popler < OFt. popher < pouple < Lat. popadus.)
Pop-+lar BIuff (pop/lari, A city of SE MO near the AR border
S of St. Louis. Pop, 16,996
pop=lin {poplin) n. A nibbed fabric of silk, rayon, wool, or
cotron, used in making clothing and upholstery, |[Obsolete Fr,
papeline, perh. < Prov, papalpo, fem, of papalm, papal (so
colled because it was first made at the papal town of Avignon
Med.Lat. papalis < Llar, papa, pope. See rorr.
pol)-m-e-al pop-lit?e-al, pop’li-tetal) adi, Of or relatmg o
the hollow part of the leg behind the knee joinr, [« NLat,
poplitens < Lat. poples, poplit-, ham of the knee, )
Pospo-ca-té-petl (po’pa-l Fa-pét'l, po*pi-ki-téfpér’l)l. A
volcano, 54555 m (17,887 firl, of Mexico W of Puchia,
popeo-ver \popfa'var) no A very light hallow mutfin made
wirth egis, nulk, and Qour.
pop*pa (pa’pa) n. Var. of papa.
popeper (popfari n 1. One that pops: 2. A contminer o pan
tor makinig popeorn. 3. Skotg: An ampoule of amy! mirrite or
butyl nitrite used as a stimulant drug
popepet (popfitl w. 1. A poppet valve, 2, Nauwt. 8. A small
wooden steip on i gunwale that forms or sipports an varlock
b. One of the beams of a launching cradle supporting o ship's
hsll. 3. Chiefly Bratesh, A darhog [ME popet, small child,
doll, puppet. See puver
poppet valve n. An mtake or exhaust salve, operared by
springs and cams, that opens and closes by axial motion
popeple' (pop’fal) mmtre. -plad. -pling, -ples. To move in a
tirssing, bubbling, or nppling manner, as choppy warer "
1. Choppy water. 2, The motion or sound of boiding Ingundd
oples, prob, of MDu. orig

s Ch The bshiop 4

Romg

it
p’e) a, pl -ples, 1. An)

ping neidding

ce
m

pop+u-+la
2 Apo

o] I

pop-u-lar p
2. L

cting the
lent among
Among th
Proaliarey | « * praph
of Etroscan onig | — pop’u-iar-ly
popular front » A polingal
fascisi, such as thy
popeusiarsisty pop’vs
ing popular, esp, of 10
pop-u-lar-ize (pop’ya-ls
T make popular; po 1l
A widely able or avceprable torm _
I=za’tion R TR T .m e
pop-u-late (pop’va-lit”) tr fat-ed, lat=ing Sty
supply with inhabstans, as by ool i Deool 21
i inhabie: creatires that po 7 -
gpulire, populit- < Lat, pog =3
pop-usla=tion (pip'val
habiting a speciti
2, The rn|.\1 number of mhabj. i
race, class, or group specified aren. 3.7
All ¢

@' shan

of furnishing with inhabitants, 4, Fcof b
coanstitute o specific group or over i
5. Staus The set of mdividuals, mems, o
a statisiical sample s taken,
population explosion s The geometne e,
logical population, esp. the unchecked growth i
ulation rrsnlllln_u from a decrease in antant [ TH ¢
merease in longeviey,
pop+uslism (pop’valiz’aml m LTa A pal
supporting the rights and power of rhe
against the ehte. B, The movement o
losophy. 2. Poputism. The philosoph: o
popeuslist (poptya-listl w1, A supporter
power of the people, 2. Populist. A wupporter
Partv. — ady. 1. Of or charagrenstic of populise
vocares. 2. Populist. Of or relunr
Populist Party n. A LS. poliical p.
vocated free silver and a graduara [ incuithe 2t
popruslous (pop’ya-las) ad), Contming mam peoph o e
habitants. [ME < Lat, populosus < papmis, the peogie =
roruLak. — popfusloussly ady. — pop'uslous:nes «
POp-up (pop’ap’) adi, Rising to form o three-dihemes
structure when a page is opened. . 1. A dewir e w
llustranion that pops ur. 2. Baseball Scv pop fiy
por-bea-+gle (porfbe'gall n. A mackeral s 1 s o
of temperate Atlantic warers, [Comih poruge
por=ce=lain (porfss-lin, par?-, pors!lin, pies’
white ranslucent ceramic made by tiring 4 pore cay sl ®
gazing it with fusible matepabs: ching. 2 An oo w8
porcelain, [Fr. porcelame, cowry shell, porodan < OF
Olal, porcellama < fem. of porcellani, nt a voafig ¥
the shell's resemblance 1o a pig's bac
sow, dim. ol porcs, sow < Lar, lem
porko-*.| — por‘ce+la’ne-ous -Lifne-w
porcelain enamel » A glass coasring
porcelain flower =, Sec hoya.
porch ipirch, parch) &, 1. A covered pl
separate roal, at an entrance fo a b
enclosed ga o room attached m th

n LA

v P

A verands, 3. Obsolete. A g
porche < OFr Lat. postecnes, porin
per-2*,
por=cine (por’sin’) ad). O1 or resembhing
OFr. porcin < Lat, paor ot

porecu=pine (pic’kvspin') n. Ans o
Old W dae or th

CNF, PIg: SEC pcrﬁn-' ) pin
porcupine fish » A oty 1t

fanuly Diodonrid
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Ppopper | pork

common porcupine
izon dorsatum

Diodon hystrix

1366

porcupine fish

POPeper (popfar) » 1..0ne that pops. 2. A container or pan for
making popcorn. 3. Slang An ampoule of amyl nitrite or butyl nitrite,
used illicitly to induce euphoria and enhance sexual stimulation,
*Per (pdpfar), Sir Karl Raimund 1902-1894. British philoso-
 pher known for his contributions to the understanding of scientific res.
soning and his attacks on historicis, His works include The Logi of Sci-
'mﬁﬁk%mg{i?ﬁz} and The Open Society and Its Enemies (1945).
“Popepet (pipfit) n. 1. A Poppet valve. 2. Nautical a. A small wooden
Strip on & gunwale that forms or supports an oarlock, b, One of the
beams of a launching cradle supporting a ship’s huil, 3, Chiefly British
A darling. [Middle English poper, small child, doll, puppet. See pupprT.}
Poppet valve 1. Anintske or exhaust valve, operated by springs and
cams, that plugs and unplugs its opening by axial motion, :
Pop*ping (psping) . A style of dancing that incorporates the rhyth-
mic contraction of the dancer's muscles and pantomimed movements,
usually to funk or hip-hop music. . PR &
: *ple’ (popral) intry. -pled, -pling, -ples “To move in 2 fossing,
bbling, or rippling manner, as choppy water. & m. 1. Choppy water,
- 2. The mation or sound of boiling liquid. [Middle English poplen, prob-
ably of Middle Dutch originj - . 1D R
Popeple? (pdp’al) n. Informal A poplar. [Middle English popel {per-
haps from Old English popul-), from Latin Populus) - aif
POP*PY (pop’e) n.,; pl -pies 1, Any of numerous plants of the genis
Papaver, having nodding buds with four crumpled petals, showy red, or.
ange, or white flowers, a milky juice, and capsules that dehisce thro
“terminal pores. 2. Any of several similar or related plants, such s the
California poppy. 3. An extract from the sap of unripe Poppy seedpods,
used in medicine and narcotics, 4. Avivid red 1o reddish o . [Middle
English popi, from Old English papig, probably alteration of Vulgar Latin
*papivum, alteration of Latin papaver,] B a7
rqrpy'cod: (pOp’e-kdk’) n. Senseless talk: nonsense. [Dutch dia-
ecta

Pappekak : pap, pap (from Middle Dutch pappe, perhaps from Latin
pappa, food) + kak, dung (from kakken, to ecate, from Middle Dutch
Kacken, from Latin caclre; see kakka- in ixl).] -

Popssiscle (pap/si-kal, -sik’al) A trademark used for a colored, fla-
vored ice confection with one or two flat sticks for a bandle. ;
pq:—tz (POP'5p’) n. 1. The tab of a container that can be pulled
off to make an opening. 2. A container having such a tab, ¢ adj. Having
a tab that can hcpulﬁup or off to make an apening in a container: pop-
top beer cans.

Popsuslace (psp'ya-lis) n. 1, The general public; the masses, 2. A
population. [French, from Italian Ppapolaceio, rabble, from popola, the
people, fr;a.n; Latin populus, See POPULAR.]

*ustar (pdp’ya-lor) adj. 1. Widely liked or appreciated: lar
w 2. Likndpl'?yp’lcquninlances: sought after for company: “Bm af
over-great pleasure in being popul Zem"l‘ " ( an,l:cr}. 3.
Of, ting, or carried on by people at < the popular vote,
4. Fit E adapted to, or reflecting the taste of the me at large: popular
entertainment; popular xirnmmig. Accepted by or prevalent among the
people in general: a popular misunderstanding of the issue. 6. Suited to
or within the means of ordinary people: popular prices. 7. Ori i
among the people: popular legend. [Middle I-‘.nEish Ppopuler, commonly
known, from Old French Populeir, of the people, from Latin puldris,
from populus, the people, of Etruscan origin,] —pop’uslarsly ady:
popular front n, A political coalition of leftist parties against fas-

Popeuslarsisty (pdp/ya-larfi12) n The quality or state of being
popular, especially the state of being widely admired, accepted, or sought
after,

Popruslate (papryalar’) try -lateed, -latsing, -lates 1. To
supply with inhabitants, as by colonization; people, 2. To live in; inhabir-
creatures that populate the ocean depths. [Medieval Latin Populire,
populdt-, from Latin populus, the people. See POPULAR. | ; 5
Popeuslastion (pap’ya-lafshan) », Ta. All of the people inhabiting
a specified area. b. The total number of such people. 2. The total
number of inhabitants constituting a particular race, class, or group in a
specified area. 3. The act or process of furnishing with inhabitants, 4,
Ecology All the organisms that constitute 4 specific group or oceur in ¢
specified habitat. 5. Statistics The set of individuals, items, or data from
which a statistical sample is taken. Also called urthverse. T
Population control » A Bovernment program to limit or slow
population growth, as by birth control education, the wide availability of
contraceptives, and economic incentives, et

Population explosion n, The geometric expansion of a biological

population, especially the unchecked growth in human population re-

sulting from 1 decrease in infant mortality and an increase in longevity,

Population genetics {used with a sing, verh) The branch of
science that deals with the statistical analysis of the inheritance and prev-

alence of genes in populations. .

Popeuslism (paplya-liz'am; n. 1a, 4 political philosophy support.

ing the rights and power of the people in their struggle against the priv-

ileged elite. B, The movement organized around this philosophy. 2.

Populism The philosophy of the Populist Party.

Popeuslist (pop/ys-iist) . 1. & supporter of the rights and power of
the people. 2. Populist A supporter of the Populist Party. ¢ adj. 1. Of
of relating to populism or its advocates; & populist aversion 1o busitsess
maonopolies. 2. Populist Of or relating to the Populist Party,

Populist Party . 4 Us, political
interests of ?rmexs'and lufhorm in theplmy ‘m
rency issue, free coinage of gold and silver, pubi;
and a graduated federal infmt tax. Also cﬁ'ﬁﬁ"'“
poprusious (pOpyaios) adj. Containing Many
tants; having a Jarge population. [Midd]e English, fry
from populus, the | ple. See P(ll'l.-'ulshh
—po p!u;lomoms 7 9
Poprusluxe also Popeusluxe (pons Siiks?y o
- 8tyle of the late 19505 and early I%ﬂgtg;!:; :::u -
" materials, and stainless steel and evoking 5 sense of Jy
 relating 1o this design style: mostalgia for Populscxe furs
[Blend of POPULAR and DELUXE, |
POP-Up (pop’tp’) adi 1. Emergi i
cealed position when activated: pcr;-t:; ;;:mm
form a three-dimensional structure wher 5 page is
trations in a childrer's book. & n, 1, A device or illustry
- 2. Baseball See pop fiy,
. POP wine n. A sweet, often fruit-flavored, inexpen
Porebeasgle (parbe'gsl) n A mckere| shark 1
temperate Atlantic waters, [Cornish porbugel |
' porsceslain (porss-iin, POT’-, pors/lin, parst.y m |
translucent ceramic made by firing a pure clay and the
variously colored fusible materials; china, 2, An object ¢
stance, [French porcelaine, cowry shell, porcelain, from (
Old Italian porcellana, from feminine of Porcellano, of ay
the shell's resemblance 1o g Pig’s back), from Yo
utive of porca, sow, from Latin, fem‘mimotpmn
Appendix .| —por'cesla’nesous | -187ng-25) adj.
porcelain enamel 5. A glass coating fired on m
vitreous enamel |
porcelain flower . Ser hoya,
porch (porch, porch) n. 1. A covered platform,
arate root, at an entrance to 2 bui]djng, An open o
Or room aftached to the outside of a building; a verand
portico or covered walk. [Middle English porche, from 0

Poreci*no (por-che’ns) n,, Pl =i (-né) A large o
(Boletus edulis) widely distributed in woodlands, having a
brown cap. Also called cep. [ltalian, short for

mushroom, from Latin porcinus, See PORCINE]

World family Hystricidae or the New World family
having long, sharp, erectile quills in with coan
English porke despine, from Old French pore espin : Latin
porko- in Appendix I + Latin spina, thorn, spine.]

sh n. Any of various tropical mari
family Diodontidae, having strong sharp spines on the b
of inflating themselves when attacked. 4
Porecuspine River (por'kya-pin’) A river, about 721
long, rising in northwest Yakon Territory, Canada, and
then west to the Yukon River in northeast Alaska. It was §
1842, )
Pore' (por, por) intr.v. pored, poreing, pores 1. To
carefully and ?&emiwly: pored over the classified ads in
Joby 2. To intently; stare. 3. To meditate deeply:
the matter. [Middle English pouren.| .
pore’ (pbr, por) n. 1. A minute opening in tissue, &8 i
animul, serving as an outlet for perspiration, or in a plant
serving as a means of absorption and transpiration. A
soil, or unconsolidated sediment that is not occupied by
and that allows the passage or absorption of fluids: Wiser
pores of the rock. [Middle English, from Old French, 0
porus, passage, from Greek poros. See per-? in Appendix
pore fungus n. Any of various basidiomycetous
Boletaceae and Polyporaceae, whose basidia liie the i
lead 1o exterior pores. Also called an-xrr1 of
(pdr’gél n, pl porgy or -gies 1. Any of various
m;f?m fishes of Pd{:c family Sparidae, GPM'
Pagrus pagrus of Mediterranean and Atlantic waters 3
fishes similar 10 the porgy. {Alteration of Spanish sad oty
both alteration of Latin Phager, a kind of fish, from
bream. See g- in Appendix 1| .
Poeri (parré) A city of southwest Finland on an 'x‘
Bothnia northwest of Helsinki, Chartered in 1564, it
nated by the Hanseatic League. Population: 78,93, :
posrifsersan (ps-riffaran) » Any of vﬂ" -

Phylum Porifera constituting the spongcs. [From New

phylum name : New Latin porus, passage (from Latin

PORE') + Latin -ferg, neuter pl. of -fer, fer.] —Pe

Br*an ad;, -

porrifeersous (pa-tiffar-as} adj. 1. Having pores- :.ﬂ

fo the poriferans, {New Latin porus, pore; see POK

Pork (pork, pork) 7. 1. The flesh of a pig or hog =

Government fands, appointments, or bmrh:» di

politicians to gain favor with their constituents: _

13! may distrust Congress and dislike pork, the *"f“"' "

sented by an incumbent with seniority are hard to 40 T raveno

% intr.v. porked, porkeing, porks Slang 1. To

+
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pool e populate 965

thing resembling a pool <a ~ of light) 2:a small body of. ‘'pop-corn \'pip-korn\ n (1823) : an Indian corn (Zea mays praecox)
gliquid 3 : a continuous area of porous sedimentary rock that whose kernels on exposure to heat burst open to form a white starchy
petroleum or gas 4 1 SWIMMING POOL mass; also - the kernels esp. after popping

{(1626) 1 : to form a pool 2 of blood : to accumulate or be- 2popcorn adj (1950) : having widespread appeal but usu. offering little
atic (as in the veins of a bodily part) artistic merit or intellectual stimulation {(~ movies)

poule, lit., hen, fr. OF, fem. of poul cock — more at PULLET] pope \'pop\ # [ME, fr. OE papa, fr. LL papa, fr. Gk pappas, papas, title
a : an aggregate stake to which each player of a game has of bishops, lit., papal (bef. 12¢) 1oftencap:a prelate who as bishop

ed -b : all the money bet by a number of persons on a partic- of Rome is the head of the Roman Catholic Church 2 : one that re-
t.2-a:agame played on an English biliiard table in which sembles a pope (as in authority) 3 a: the Eastern Orthodox or Coptic
¢ players stakes a sum and the winner takes all b : any of patriarch of Alexandria b : a priest of an Eastern church

-games of billiards g!ayed on an oblong table having 6 pockets pop-ery \'pd-p(a-)ré\ n (ca. 1534) usu disparaging : ROMAN CATHOLI-
. 15 object balls 3 ¢ an aggregation of the interests or proper- CISM

erent persons made to further a joint undertaking by subject-  pop eye \'pip~i\n [back-formation fr. pop-eyed] (1828) : an eye staring
eni-to-the same control and a common liability 4 : a readily and-bulging (as from excitement) — pop—eyed \-id\ ad/
le supply: as @ : the whole quantity of a particular material 3 pap fly n (1887) : a high fly ball in baseball

in the body and available for function or the satisfying of met-  pop.gun \'pip-gon\ » (1622) : a toy gun that usu. shoots a cork and
demands b : a body product (as blood) collected from many produces a popping sound
d stored for later use € : a group of people availa.ble for  pop-in-jay \'pa-pan-,ia\ n [ME papejay parrot, fr. MF papegai, papejai,
urpose <a shrinking ~ of applicants) <typing ~ 5 : GENE fr. Ar babghd’l (1596) : a strutting supercilious person
6 : a group of journalists from usu. several news organizations  pop-ish \'pd-pish\ adj [popel (1528) often disparaging : ROMAN CATHO-
pooled resources (as television qquxpmpnt) to produce shared LIC
ge esp. of events to which access is restricted pop-lar \'pi-plor\ n [ME popler, fr. AF, fr. OF *pople poplar, {r. L popu-

3 (1879) : to combine (as resources) in a common pool or effort lus] (14c) 1 @ : any of a genus (Populus) of slender catkin-bearing
sroom \'pul-.rgrp, -ram\ fn (15:‘61)‘ 1:a rgom ‘1“ which bookmak- quick-growing deciduous trees (as an aspen or cottonwood) of the wil-
arried on 2 @ a room for the playing ot poo * low family b : the wood of a poplar 2 : TULIP TREE 1

mea\t}':iodr\ ‘:’ dj( 13%%) EI:E ?)l;'e:esi:“rr{l?é"sliddi:%) t?:vpgrg‘ming pool pop}-llin \'pﬁ-plgn})n [F papeline] (1710) : a strong fabric in plain weave

e . H . with crosswise ribs o

£ncl?)ls’f\:(;l s%gs{&(ﬁﬁéozﬁeﬁg-s;ﬁ?%’%’;]sglligcgbolfg {)lfe‘ :IT;EinRX;ecﬁ pop-li-te-al \,pi-plo-'ié-al also pa-*pli-te-al\ adj [NL popliteus, fr. L

{ o1 > o ‘break over e of " 2« 10 ship (a sea or poplit-, poples knee joint, back of the kr.xee] (1786) : of or relating to the
: . P back part ?{7214% le% behind dthe knee joint b

. pop off vi ( a : to die unexpectedly : to leave suddenly 2

d, fr. ME poupen to make a gulping sound, i to talk thoughtlessly and often loudly or angrily

+ FECES popover \'pip-,0-var\ n (1875) : a hollow quick bread shaped like a
. unknown] vt (ca. 1932) slang : to put out of breath; also - muffin and fmade from a thin batter of eggs, milk, and flour
i y te ’ PAPA
ire out ~ vi, slang : to become exhausted {~ out) . poppa var o] . Lo .
\ pop-per \'pi-par\ 1 (1750) 1 : one that pops; esp : a utensil for pop-
[perh. fr. fpoop] (ca. 1941) slang : INFORMATION, SCOG0 ping corn’ 2 slang : a vial of amyl nitrite or butyl nitrite used illicitly as

o deck n (1815) : a partial deck above a ship’s main afterdeck £ . 1a

Py o NI itar- kil 4 . : an inhalational aphrodisiac

arsdooper Vptparskponyn Braoel 09768 dovicswsed - goprmemall M poper — o s orrent 159 1 2 Midond

Fpar.'por\ adj [ME poure, fr. AF povre, pore fr. L pauper; akin to :DOLL b 0bs : MARIONETTE 2 chiefly Brit : DEAR 3 a : an upright

aucus little and to L parer;z to give birth to 'produce — 'more at sx;})potr‘t‘ otr guide orfpa rr:la.ch}nelthtat 15 ffastem;td at t?e bottomonly b:a

ICUS « - . f ) : A valve that rises perpendicularly to or from its seat . .

Vol (126) 12 iy matcal posscions b of (NG porled Vpipéd ad (110) 1 arhle | groving o overgrown wi
A Pt ; ~ thi i P poppies i DI

t;g; \vr‘;(l);tch b3' : He‘}‘&";‘:’Eg %%gggNnot‘I};“gg . :mam:l ‘gg?pr‘;r 'g Tpop-pie \'xl)h-pal\ n [ME popul, fr. OE, fr. L populus) (14c) chiefly dial

A < HUA ' MR ’ : POPLAR ) .

b uncie, '8 iy OnRODUCTIV e C1and 7 ople s (opple, b, 7 ME polen 10 bbbl il prob. of i o
s ORASE S } If 4 e igin| ) ¢ a choppy sea, . .
untrie(s’;nffhrltggors.ll)gﬁf\l«eigh\ adf h—er;:gg?"-in;lsc (')1mbmallon Coil-poor  pop.py \'pi-pé\ n, pl poppies [ME popi, {r. OE popag, popig, modif. of
D ox 2 (1621) ¢ a box (as in a church) for alms for the poor L papaver] (bef. 12c) 1 a : any of a genus (Papaver of the family Pa-

oy var ofPO:BO v pe}:ﬁrac_ﬁ?e,_ the p%ppy famgly) (f’]f chiefly z:innual (l)r ;%en;nmallhgrbs
A . with milky juice, showy reg ar flowers, and capsular ruits including
:Q'”gia'.;e \Stklc?{en\rg lfyl‘gg?tﬁea dri?:{:':iboerf gg éatn E?::xt\g:: igrgzgigif {\Llax‘r;,s the opium poppy and several forms cultivated as ornamentals b:an
un Y St L . 4 ' extract or decoction of poppy used medicinally 2 : a strong reddish

212

rfarm » (1726) : a farm maintained at public expense for the sup- orange ot .

| pop-py-cock \'pi-pé-,kik\ n [D dial. pappekak, lit., soft dung, fr. D pap.
r and employment of needy persons pap + kak dung]} (186'5) : empty talk or writing : NONSENSE

house \-haus\ n (1792) : a place maintained at public expense to - ; . "
pop-py-head \~;hed\n (1839) : a raised ornament often in the formof a

use needy or dependent persons i o N ; :

Yoorlaw n (1752) ¢ a law providing for or regulating the public relief or 2#:_]0%22“3“3' used on the tops of the upright ends of seats in Gothic

port of the poor : . : f

) ly.\'pl‘l_r-lé, 'por-\ ady (13¢) : in a poor condition or manner; esp pgg]%yﬁnsge ﬁf‘,'{,;}éﬁ)g‘o‘g}ﬁ seed of a poppy used chiefly as a topping or

an mf":"]o; 4‘3 '_mperfef}tl ":a.l)i BXQD:'Y <;g‘]‘)g ) " pop quiz 1 (ca. 1960) : an unscheduled or unannounced quiz
rdy adj (1749) : somewhat ill : INDISPOSE . Pop.si-cle \'pip-si-kol, -sa-\ trademark — used for flavored and col-
mouth \'pur-maith, 'por-, -gnatith\ vi (1964) : to plead poverty ored water frozen on a stick

0 as to rese:

)P‘z‘l{n (it p&ﬁ%ﬂiﬁ ("'r(‘i’.‘,%“ge_ ’;‘; ;tx ;;g;f;‘;gg gli:‘}::rg%igg‘%n"g pop—top \'pap-tip\ n (1965) : a closure that can be pulled by hand to
- {Halsl 3 b .. A T A . open a can .
Irge carly inves spl_r_-lt-%t;l,'};'ssp|i£.I:;g}I34/‘1‘1(‘,1?362)6;?31;1‘;}%41‘?2&.cnogélsd;nce, or pop-u-lace \'pi-pys-los\ » [MF, fr. It popolaccio rabble, aug. of popolo
rder to-encol ggite g (1819)'32 e offensive : WHITE TRASH the people, fr. L populus] (1572) 1 : the common people : MASSES 2
= N 4 wstve - - - : POPULATION .

zed from so pip\ vb popped; pop-ping [IME poppen, of imit. origin] vt (150)  gop.udar \'pa-pya-l ; ; -
, . ’ QI pi-pya-lor\ adj [L popularis, fr. populus the people, a peo
c{angg sauce.1 ;:dsg}it‘f;(gelf(tfl‘oiﬁ?aarggl;eﬂo iért(r)ng‘llxsthpgéspl-eg‘l;gS; SC“S‘;CHS ple] (1548) " 1 of or relating to the general public 2 : suitable to the
rsedesp: o cause to exp%,nde or burst open {popped some popcorn) {~ the :naiyongyt:has a :'?dzzpted }:ptor mcfiltc:uve gf t‘l)w ur_l:i%rstta.rtl}(ljmg and
. o explode " ’ © aste of the majority {a ~ history of the war : suited to the means
erogatory k> 4 to fire at : SHOOT 5 to take (pills) esp- frequently or ha of the majority : INEXPENSIVE <sold at ~ prices) 3 : frequently en-
S tually 6 : to open with a pop (~ a cold beer) ~ v 1a:togo, countered or widely accepted ¢a ~ theory> 4 : commonly liked or

dial : BULG me, or appear suddenly — often used with up {images popping up on approved <a very ~ girl> _Syn see COMMON — ;;op-u-lar-ly ady
e ¢ screeny <~ in for a visit> b : to escape or break away from some- opular front n, often cap P&F (1936) : a coalition esp. of leftist politi-

' d — ing (as a point of attachment) usu. suddenly or unexpectedly 2:to Pop! . i 'D vl JOTL €SD. D
poun me: 2 cal parties against a common opponent; specif : one sponsored and

bout 36.11 - ake or burst with a sharp sound <a balloon poppe 3 : to protrude 1 o et
Vpo m the sockets {eyes popping with amazcmpnt) : to shoot with a p(zf;)mi‘:‘:ﬂsbg gggg%‘?;gpﬁ&%?gc for gaining power
;:;‘ilons' :“t)oplr‘(‘)tpis‘;"‘r?l frz'_i;‘;ec’ﬂe“ used with up or out — pop the pop-u]-lar-l-ty \;pii-pya-lla-ra-té\ n (1601) : the quality or state of being
: . . popular
p7 (1591) 1 : a sharp explosive sound 2 :ashot fromagun 3 oo jar-ize \'pi-pys-lo-tiz\ vb -Ized: -izing vi (1593) : to cater fo
sopa POP 4 :}:,'Oll’) Ftu" 65‘ : Iaow‘;(f "? };:t ta t;asle;:tz’a;lll 1hf\_rda(a°hltte1r popular taste ~ vt : to make popular: as _a : to cause to be liked or es-
thsomlf ~ In his 13213) i k*} :tn$18 S g ;’ 32 A fc‘))r oach gttgm . teemed b : to present in generally understandabie or interesting form
i S e e el 98 s 2 L U L T B
av L S . N pi-pys-la-ri-zar\ n
pady (1621) : like or with a pop : SUDDENLY — often used interjec popular soverelgnty r (1848) 1 : a doctrine in political theory that
on yh h 1(1838) : FATHER government is created by and subject to the will of the people 2:a
p 7 [_s[grt horpoppa ] (1880) : 1“"_ I:OPUL AR {~ musicy: as a1 of o pre-Civil War doctrine asserting the right of the people living in a newly
la ﬁgg wy pso ;’\Ilt:?lrlr:ﬁeic <~)sing.er> b 5 of or relating ‘o the p(.)pular or}gatx})lized tentitclxry to decilc‘ljebby vot§tto(fj :}lllelr territorial legislature
> popu N ‘ ioto ar whether or not slavery would be permitted there
ture disseminated through the mass media ¢~ psychology) < pop-u-late \'pi-pya-Jat\ v -lat-ed; -Iat-lng8 [ML populatus, pp. of

hi- arians) {(~ society> 2a:ofor relating to pop art {~ painter) I 1 !
o I885) e g o i hens o e et o S St T o i fohave aplece
son holding magy. p art {~ movie . e s A
of great in.t%i{ 1 op 1 (1935) 1 : popular music 2 : POP ART 3 : pop culture PLE b : to provide with members
Wl vi (1827) : op abbr population - - -

\o\ abut \?\ kitten, F table \ar\ further \a\ ash \a\ ace \d\ mop, mar

empt for or P abbr point of purchase . . .
p art »n, often cap P&A (1957) : artin which commonplace objects (as \ati\ out \ch\ chin \e\bet \&\easy \g\go \i\hit \\ice \j\job

ol] (bef. 12¢ road signs, hamburgers, comic strips, or soup cans) are used as subject . _ . ¢ : . i
tter and are often physically incorporated in the work — pop artist \p\ sing \6\ go \O\law \oi\ boy \th\ thin \th\ the \ii\ loot \u\ foot
\y\ vet \zh\ vision, beige \k, ", ce, e, "\ see Guide to Pronunciation

above a'dam often cap P
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4
DEPOSITION OF MARK ALBERT SOSEBEE

FEBRUARY 5, 2009

(Reporter disclosure made pursuant
to Article 10.B of the Rules and
Regulations of the Board of Court
Reporting of the Judicial Council of
Georgia.)

MS. KIEDROWSKI: At this point, I
believe the court reporter will swear you
in.

MARK SOSEBEE, having been first duly sworn,

was examined and testified as follows:

EXAMINATION

BY-MS.KIEDROWSKI:

Q. Mr. Sosebee, please state your full
name for the record, and if you could, spell
it, please.

A. Okay. It's Mark Albert Sosebee, and
that's S-0-S-E-B-E-E.

Q. Mark, what is your business address?

A, It is 686 Highway 9, North,
Dawsonville, Georgia 30534.

Q. And the purpose of today is to

conduct a 30(b) (6) deposition.

(4]

ESQUIR

Toll Free: 877.495.0777
Facsimile: 404.495.0766

2700 Centennial Tower
101 Marietta Street
Atlanta, GA 30303

rprya e . www.esquiresolutions.com
SERNGIT S
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February 5,

2009

A. Uh-huh.

Q. So you are here as a representative
of Agora Inc.; 1is that correct?

A. Yes.

Q. And as we introduced, my name is
Carrie Kiedrowski, and I'm with Jones Day.

A. Okavy.

Q. As is Tim Fraelich with Jones Day.
And I do represent Trademark Management
Company .

A. Okay.

Q. So you're probably familiar with
that.

Just to kind of go over some
deposition procedures, to get -- just lay some
grounds for how this process will go,
obviously Tony will be transcribing what we
say. And it's just important that when I ask
you a question -- just, if you could, please
let me finish the question, and then, of
course, at that point you'll answer.

Your lawyer will have objections, at
times. There are certain things that you may
not be able to answer, based upon his

objections, but in general, you should answer

ESQUIR!

Toll Free: 877.495.0777
Facsimile: 404.495.0766

&
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18

and leave, and -- just through a domino
effect, within a couple of months, I left the
company to do my own thing.

Q. And when you started, between then

and now, have you had any different job

titles?

A No.

Q. Okay. What is your current job
title?

A. CEO. President /CEO.

Q. Okay. And how many employees are

there in Agora Inc.?

A. Agora Inc. has about seven or eight;
and then Agora Inc. has a subsidiary, Gold
Creek Foods, LLC, and we have about 800
employees.

Q. Okay. Going back to Agora Inc. real
quick, what is the nature of the business for

Agora Inc.? What do you --

A. Initially, it was a marketing
company. Basically I would go out and procure
product, put my name -- or my brand on certain

product that it involved in co-packers, which
I would take -- you know, buy poultry from

Company A, and have them process 1it, or

ESQUIRE

P Toll Free: 877.495.0777
e Facsimile: 404.495.0766

2700 Centennial Tower

0 Alaxnnd;r Gallo Company

101 Marietta Street
Atlanta, GA 30303
www.esquiresolutions.com
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19
Company B, and -- same thing:
build a brand, so, that's --
evolved.
Q. So it evolved from

company to what -- what does

there was a subsidiary, Gold
about 800 employees. What's

that company?

processing plant, where they

and size, and debone, and --

trucks.
So with Agora Inc.,
known by any other names?
A. As far as brands?

Q. Right.

A. I would say the best way -- we are a

food processor, and marketing company.

Q. What kind of food do you process?
A. Poultzry.

Q. Anything else?

A. No.

Q. Now, going back to the -- you said

A. They are a -- a raw poultry

meat. A lot of glamorous stuff.

Q. I think I've seen the chicken

I was trying to

it's sort of

a marketing

it do today?

Creek LLC, with

the purpose of

bring product in,

we do ground

is the company

2
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Well, actually, does it go by any
other name? Does it do business as --
A. This year, Agora Inc. spun off all
of its sales to another entity, Agora Foods
LLC. It still is Agora Inc., but we're now

running all the sales through the LLC.

Q. And when did that --

A. We did that January 1st.

Q. Of this year? -- 20097

A. Yes. So there still is Agora Inc.

that owns all the property. It's only the --

the sales of -- to our customers.
Q. Okay. So you have Agora Inc., and
then Gold Creek, and you have also -- you have

Agora LLC.
A. And I have another company too,
but -- well, I actually got two more, but -- I
don't know --
THE WITNESS: Is that relevant?
Q. (By Ms. Kiedrowski) Yes. I'd like

to know all the companies associated with

Agora --

A. I own a real-estate company that's
called --

Q. You own a real-estate company?

ESQUIR
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A, Primarily, but not limited to.
Q. Okay. Thinking of the -- we'wve

talked about different brands within the
company. How was the brand selected? What's
the process for selecting?

A. My invention.

Q. Okay, your invention. What does
that mean?

A. Just dreaming. Just -- showering,
or driving down the road, and say, "That's a
great idea. You know, I think that would
work . "

I mean, it's really that simple. I
can't give you a more sophisticated answer,
but -- that's how it works.

Q. When you have an idea for a new
product line, where do you take it from the
idea, from the shower to implementation?

A. I have -- if I think it's good
enough, I'll do some initial research and see
if the -- anyone else has thought of anything
similar, and then I contact my attorney to
start the process of trademarking the name.

Q. And with Pancake Popper, did you --

what kind of initial research did you do?
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what do you mean by "research"? You said you
conduct some initial research. What do you
actually do --

A. I may have just looked and Googled

the name or something.

Q. Okay. So the Internet?

A. Yeah. And I don't recall that I did
that, but -- it's possiblekthat I could have,
but

Q. And during the -- during the process

of selecting a new brand, do you involve

anyone else within the company? Is it all

you?
A. It's all me.
Q. Okay. And then you --
A. I mean, I may run the idea by

people, but ultimately I make the decision.
Q. Okay.

A, It's good being a dictator. You

Mark Albert Sosebee February 5, 2009
30
A. None.
Q. None, okay.
A. I mean -- what do you mean by
"research"?
Q. Well, maybe we can step back, and --

an Alexander Galle Company
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THE WITNESS: Is that okay to

answer?

MR. WARD: Yes. That's -- you may
answer.
THE WITNESS: I have a Pancake

Popper, Pancake Dipper, Taco Tender,

Crunchy Tortilla Tender, Crunchy Tortilla

Coating, Taco Finger. And then off that,

I have probably 30 or 40 web.

Q. (By Ms. Kiedrowski) What do you mean
by "web nameg"?

A. Like, I have -- I don't have them in
front of me, but I think I have Pancake
Popper.com; I think I have --

Okay. Domain names.
Domain names, vyes.
Okay.

I'm sorry.

A
Q
A
Q. That's okay.
A
ke

Domain names. I think I have
Panca Popper With Syrup Pockets.com, Taco
Finger, Taco Tender, Crunchy Tortilla -- I'm
just -- 1if I'm repeating some of these, I'm
trying, you know -- Crunchy Tortilla Coating,

Crunchy Tortilla Pizza.
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that kind of thing, so

MR. FRAELICH: Off the recorxd.

(Discussion ensued off the record.)

MS. KIEDROWSKI: On the record,
please.

Q. (By Ms. Kiedrowski) If I could refer
you to Exhibit 1, which is the 30(b) (&)
deposition notice?

A. Yes.

Do you have that in front of you?

A. This (indicating)?

Q. And you're holding up what document?
Aa. "Schedule A, Subject Matters."

Q. Okay. Let me refer you to -- direct

your attention to No. 10.

A. Okay.

Q. Mark, are you prepared to testify
today as to the people or entities to whom, or
which products associated with the Pancake

Popper mark are sold, or plan to be sold-?

A. I can answer the send part: "plan to
be sold." To everyone, 1is the goal.

Q. But you cannot answer the first part
of the guestion? -- where the products are

currently soldv?
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MR. WARD: I object. It says -- the
words used in Item No. 10 are the words
"are sold." That is in the present
tense. And in the present tense, we are
sitting here at a deposition. I don't
see how anyone could answer that

gquestion. But you may ask it.

Q. (By Ms. Kiedrowski) In connection
with No. iO, would you be able to -- or can
you identify the last -- for instance, the

last 10 customers to whom the products were
sold?

A, There's no way I could identify 10

customers.

the product.

guessing.

it's not my forte, it's

Q. Yes.

Back to my original answer, I mean,
again, I'm the CEO, so I don't have to sell
I have salespeople that do, but
I could make an educated guess as to -- maybe
one or two customers, but -- and I'm only

Because that'

Q. Okay. So who
information within your company?
A. Who would know?

8 not my -- you know,
not my job.

would know that

ESQUIRE
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thought we --

MR. WARD: I believe that
information is of record. However,
Counsel, to the extent that it's
necessary to supplement it, we will
provide you, in good time, the names of
any persons or companies to whom these
products have been sold.

MS. KIEDROWSKI: Okay.

Q. (By Ms. Kiedrowski) Are you aware
that there was a document request that -- I'm
sorry -- an interrogatory request that

requested the last 20 customers that you've
sold your products to?

A. I recall submitting to the attorney,
customers that -- I can't recall how many, but
at the time the gquestion was answered, we
supplied, to the firm, who we were selling at
that date. That's what I remember.

Q. And who were those companies?

A. I can't recall. I have hundreds of

Mark Albert Sosebee February 5, 2009
48
A, I mean, our computer. I mean, pull
the records off of the computer.
THE WITNESS: I thought we've
already submitted -- there was a time I

ESQUIRE
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customers.
Q. Do you have hundreds of customers to
whom you sell Pancake Popper products to?
A. No. I'm not currently selling a
hundred customers, this particular item.
Q. Are you selling -- what's the
number, do you think?
THE WITNESS: Do I answer that?
MR. WARD: Please.
THE WITNESS: I would -- right now,
I'm guessing maybe five, six customers.
It's a new product.
When I say "new," I mean new to us
really going out and promoting it. It's

not new in the sense that it's new within

just a few days. It's -- we haven't
really --

Oh. Did I not answer the gquestion?
Q. (By Ms. Kiedrowski) You were saying

it's not new.

A. I mean, it's not new to -- it's not
a new item, but it's new, as far as me going
out and pursuing new business, so

Q. Okay. Returning to the five or six

customers that you believe you sell the
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Pancake Popper to, could you please identify
them?

A I think I have.

Q. During this deposition, I have not
heard you name any specific customer for the
Pancake Popper mark.

A, Okay. I can guess at two, and I'd4d
be guessing, but I'd have to use the word
"guess."

MR. WARD: I'm going to instruct the
witness to answer to the best of his
ability, and where he's not sure, to so
indicate.

As I said, we agreed to supply to
counsel a listing of the people or
entities to whom these products have been
sold.

MS. KIEDROWSKI: And when could you
do that?

MR. WARD: ASAP.

MS. KIEDROWSKI: Which means?

MR. WARD: I think that meansg -- I
realize that the purpose of this
deposition is to permit you to respond to

summary judgment motion matters that are
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pending, and with -- within your time
frame, that will allow you to do that.
And certainly we'll act diligently.

MS. KIEDROWSKI: And you're aware
that the deadline for our response
currently is March 3rd?

MR . WARD: If you so represent, I
believe so.

MS. KIEDROWSKI: Okay.

MR. WARD: I don't think this is the
kind of information that's going to take
us a long time to find. We're going to
find what we're going to find and report
it to you shortly thereafter.

Q. (By Ms. Kiedrowski) In the
Exhibit 3, Mark, I'd like to refer your

attention to the back of the document.

Al Okay.

Q. It is one of your invoices.

A. Okavy.

Q. It actually starts with "00331," in

the bottom right-hand corner?
A. Just pull this entire --
Q. Could you tell me what this document

is?
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the customer?

A. Yeah. The customer on this
particular document is Williams‘Institutional
Foods.

Q. And how long have you been selling
to -- selling the Pancake Popper product to
Williams Institutional Foods?

A. Let's see. 7/20 -- this is a guess,
because I don't have the information, you
know -- on any program, it shows you a
history. But I would say at least this is --
this is dated 7/20/07. I'd say on or about
that time.

Q. And what 1is the timing reference --

A. This says 7/20/2007. This is the

date of the invoice.

Q. Could you read that date again,
please?
A. 7/20/2007.

Mark Albert Sosebee February 5, 2009
52

A, It's 39- -- is 1t 3915, invoice

number on the right?
Q. Right.
A. Okay. This appears to be an invoice

that we would invoice to our customer.
Q. And who -- could you please identify

ESQUIRE
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Q. Okay. Was this the first time that
you sold to Williams Institutional Foods?
A. I can't recall. I mean, I've been
selling them, as a customer, a lot longer.

But I can't answer for sure.

Q. Well, just backing up, you said any
program shows you history. What does that
mean?

AL I'm‘saying I think -- I don't do the

billing, but I think you can actually pull a
history by item code, and also customers.

Q. So this is a billing program.

A. This is a QuickBooks billing
software.

Q. In connection with this matter, did
you run a search by item code for this
customer?

A, I believe -- I believe I was asked
to provide some invoices of where I've sold
this product to. That what I sent to the
attorneys.

0. Are these samples of invoices?

A. These look like printed, paid
invoices.

Q. Are there any additional invoices --

ESQUIRE
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A, Since this?
Q. Yes.
A. Oh, I'm sure there is.
Q. For Pancake Popper.
A. Oh, ves.
Q. Okay. About how many invoices, do

you think?

A. Well, that -- I mean, let's see.
When did I -- the last one was dated 12/26.
I'd say there's many more than this.

There appears to be one, two, three,
four -- I could say -- I mean, I'm guessing.
I'd say there's probably 20 more additional
invoices, but that's a guess.

Q. In those 20 additional invoices, are
vou aware of the time frame for those

invoices?

A, I'm sure they would be dated after
this -- the last dated invoice, which would
be -- 1if I'm looking at it correctly, would be

12/26/2007.

Q. Are you aware that you have a duty
to supplement your responses to our document
requests?

MR. WARD: Objection.
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You may answer.

THE WITNESS: I think I have
answered everything that my attorney has
sent to me, for whatever information that
you guys needed.

Q. (By Ms. Kiedrowski) Okay. So
you've =-- returning back to the invoices in
front of you

AL Right.

Q. Okay. So the first one, we'wve
established that it's to Williams
Institutional Foods; is that correct?

A. That 1s correct.

Q. In connection with Williams
Institutional Foods, do you believe that there
are additional invoices besides the -- these

invoices here?

A, To this specific customer?
Q. Yes.
A. I believe so, but -- I'm not a

hundred percent sure, but I believe so.

Q. And did you -- okay. Going back to
your billing program, you said that you were
able to run a search by product code?

A. That 1is correct.

ESQUIR
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A, I believe so.

Q. And do you know what those are?

A. I think there's a PP7001, and I
think there might be a PP7000U -- the letter
Wyl

Q. What is the difference between
those --

A, One 1is wrapped, and one is
unwrapped.

Q. Which one is wrapped?

A. I think the 7000 -- PP7000 is a

wrapped item, and I believe the "U" is to --
for an item that is -- that is packed in a
food service 10-pound case, that is not
individually wrapped or sealed, but is bulk
packed.

Q. In the invoices that we just went
over, Mark --

A. Yes.

Q. -- you have identified Williams
Institutional Foods and Sample Institutional
Foods as two customers.

A Correct.

Q. Looking through the third invoice,

marked with Bates No. AG00333, could you
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Q. So previously, we talked about --
you looked at these invoices, and they are

either to Williams Institutional Foods, or to

Samples --
A. Right.
Q. -~ institutional Foods.
A, Right.
Q. Is it correct that both of these

locations are in Georgia?
A. Yes.
Q. And for the Pancake Popper product,

do you sell it anywhere outside of Georgia?

A. Yes.
Q. Where?
A. I think we have a customer -- or

customers in Texas, but I'm not a hundred

percent sure.

Q. And do you know what counties in
Texas?
A. I believe one is in Houston, but

this is a guess.
Q. And besides Texas, are there any
other states that you sell the product in?
A. No. No. I want to keep a low

profile.

ESQUIRE
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Q. I'm sorry -- what?
A, I like to keep a low profile.
Q. What does that mean?
A. Because most trademarks, I like to

be first in use, and operate underneath the
radar, to get my first in use in.
I mean, that's --

Q. Tell me what that means, "operate
under the radar."

A. Well, I mean, the system is set up
for the big guys to crush the little guys, so
you have to be shrewd, and nimble, to prosper.

Q. What is your understanding, Mark, of
"first use"?

A. Well, I read it off the Internet. I
believe first in use, by U.S. law is -- it's
my understanding that the United States
recognizes first in use as a trademark. But
I'm not an attorney, I'm just a political
scientist, so I don't -- I wouldn't know. But
according to Wikipedia, that's what the law
states.

Q. And that is -- and you'wve gsaid that
is one of the reasons that you sell in Texas.

A No. I sell wherever I can get it in
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first in use.

Q. At this time, are the products sold
anywhere besides Georgia or Texas?

A, You know, with certainty, I can't --
it's a very real probability I could have sold
some in Tennessee, Florida, Alabama, Texas.

That would be my best guess. That

seems to be a good market for us -- or those
particular states are good markets for Agora
Foods.

Q. Okay. So we have potentially -- you
think you sell it -- you believe you may sell
it in Texas, but you cannot identify the name
of the customer in Texas; is that correct?

A. I can guess.

THE WITNESS: Is that okay?

I know where it's going, I know
where the end user is -- I know who the
actual end user 1is, but I'm not sure
where the bill to is.

MR. WARD: You can state that, if
you wish.

THE WITNESS: Okay.

The end user is Houston ISD, which

stands for Houston Independent School
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District. 2And I believe the billing goes
through Glazier Foods, which is based in
Houston, Texas.

And this is a guess. I have no
computer or anything to verify that.

0. (By Ms. Kiedrowski) What steps would
you need to take to verify where you sell your
products?

A. I would need to be at my office on
my computer.

Q. Okavy. So those -- the records of
where you sell the products are on your
computer. And did you search your computer
when you were asked to search for documents?

A. I believe that I submitted what I

had, when the attorney asked for it, as of

whatever date it was. It's been a while.
Q. Going back to Exhibit No. 1 --
A. Yes.
Q. -- Schedule A, we've talked, at this

time for No. 10: the people or entities to
whom or which products associated with the
mark are sold. At this point, is it correct
that you cannot identify a list of all of your

customers for Pancake Poppers?

a:sQlRZ
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A. Are you asking me to read the
guestion and to answer the question?

Q. No. What I'm asking is, for No. 10,
which does ask for you to be prepared to tell
us who you're selling your products to, you're
not -- you're not able to tell us that right
now.

A. No. I'm able to --

MR. WARD: I'm going to object to
the question. What No. 10 says is what
No. 10 says.

You may answer,

THE WITNESS: Okay. Let's see. Let
me read it. "The people or entities to
whom or which products associated with
the mark are sold."

Okay. These invoices that I have
given 1s what -- at the time, whenever
the request was made, I submitted. That
would answer the first part.

The second part is, "or plan to be
sold." And that's to you and everybody
in this room.

Q. (By Ms. Kiedrowski) Do you --

A. I want everybody eating my products,
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whether it be retail food service, restaurant,
national accounts -- you know, wherever.

Q. What channels of trade is your --
you know, you've mentioned food service --

A. Right.

Q. -~ national accounts. What channels
of trade is the product currently sold in?

A. Currently, 1t is being sold -- I
would classify it as food service, or
institutional.

Q. Okay.

A. But I am planning on selling it
retail, so that you good people can buy it at
the grocery store.

Q. Okay. And do you have any business
plans that document --

A. I'm working on packaging. I'm the

business plan.

Q. Who are you working on the packaging
with?

A. One of my sales associates.

Q. And who is that?

A. His name 1is -- what I call him, or

what his legal name is?

Q. Legal name.
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and Samples, they
"institutional"
A. Uh-huh,
Service,
their legal name.
if I were looking
I would take that
anyone other than
I mean,

retail --

Q. Okay.

A. Uh-huh.

Q.  --

MR.

You may

believe --
Q. (By Ms.
the guestion.

A. Yeah.

Q. All right.

in their names?

or Williams -~ I

they are a food service distributor.
So in terms of channels of

trade that the Pancake Popper mark --

would you consider institutional
food service and retail,
channels of trade?

WARD:

THE WITNESS:

ask that --

Kiedrowski)

Q. Currently,

79
Are Williams -- Williams

both have the word

which could be Williams Food
mean, that's just
But -- and I would take --
at that for the first time,
to mean that they deliver to
in a restaurant. 4

other than a Kroger, or a

or restaurants,

Objection. Foundation.

answer.

I believe ~-- I

Let me rephrase

what are the channels of

Z
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trade that you sell the Pancake Popper product
in?

A. Primarily it would be institutional,
or food service. And that is backed up by
these invoices.

Q. And any others, besides those two
channels of trade, currently?

A. Well, I mean, I stated earlier that
I plan on selling it retail. ‘

Q. Right. That's your future plans,

correct?

A. That's future immediate.
Q. Okay. And do you have any written
documents, or -- any written documents to

document your plans to sell in retail?

A. You're asking for, like, a business
planv?

Q. Right.

A. No.

Q. Is it your standard practice within

the company to develop business plans for new
product lines?

A. No. No, we just go out and sell,
make money. We don't sit around at a

conference table and do business plans.

ESQUIRE
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1 That's for Fortune 500 companies to do. .
2 We -- we're just an old -- we're
3 just an old school, Southern country boy
4 organization.
5 Q. So the business plans would be in
6 your head, and in --
7 A. Right here (indicating).
8 Q. -- Harold's head, perhaps?
9 A. Yes.
10 THE WITNESS: Can we take a break in
11 a few minutes?
12 MR. WARD: Sure.
13 (Thereupon a short recess was taken,
14 after which the following proceedings .
15 were had:)
16 MS. KIEDROWSKI: Back on the record.
17 Q. (By Ms. Kiedrowski) Mark, before the
18 break, you talked about immediate plans to
19 enter the retail market. When do you plan to
20 enter the retail market?
21 A. Are you asking for a date -- for A
22 date?
23 Q. If you know that, vyes.
24 A, I mean, as soon as I can get the
25 packaging, and the -- as soon as -- I would
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like to be producing this product in a retail

package --
(Telephonic interruption.)
THE WITNESS: Sorry.
-- by April. April 1st.
Q. (By Ms. Kiedrowski) And we're

talking about the Pancake Popper product; is
that correct?

A. That 1s correct.

Q. The retail packaging, what size
package will it be?

A. Various sizes. Anywhere from a
certain piece count to a -- three-, four-,

five-pound box.

Q. And are the products sold frozen?

A. Yes.

Q. Are they sold in any other way?

A, Oh. Are they -- are you asking me
how the -- how the end user is going to sell,
or -- what are you asking?

Q. When it goes into the -- say, a

grocery store, what do you envision the
packaging --
A. Well, usually, 1it's -- 1if it's in

retail, it will be in a frozen freezer casge.
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And 1it's possible that it could go to a --
what they call a C-store, or a convenience
store, it actually may be in a cooler. But I
would -- I would assume that 90 percent of it
would be sold in a freezer case.

Q. When the product enters retail, do
you -~ are you aware of any potential
competitors with your Pancake Popper product?

A. Are you asking me, will I be a
competitor to someone, or will someone be a
competitor tc me? What are you asking?

Q. I think it goes either way. What
would be your --

Al Well, what I'm saying is, I think
there's companies like Jimmy Dean, or Sara
Lee, or something like that, I think they have
something similar.

Mine's unique, though. I can think
of probably three or four customers that have
an item that would be somewhat similar.

Mine's made of -- my item is made of
a low-fat chicken; whereas the other ones are
made out of beef or pork.

Q. "The other ones" being the --

A. The Jimmy Deans - -

ESQUIRE
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Jimmy Dean or Sara Lee?

A. -- or whoever makes the product.
Yeah.

Q. And that's -- I actually want to
return to the Pancake Popper. I think it's in
Subject 2. It's called the -- this page was

generated by the TARR system.

A. Oh, yes. I see 1it.

Q. Marked as -- is that exhibit marked
as Exhibit No. 2, in front of you?

Al Yes. Yes.

Q. Okavy. Could you please turn to the
next page, and read for me the goods and/or
services listed?

A. Goods or services. Are you talking
about where it says pre -- where you have it

highlighted?

Q. Yes. It starts with "prepaid"
I'm sorry -- "prepared" --
A. What if I can't read? No.

"Prepared pancake-wrapped sausage,
sandwiches consisting of hotcakes with meat
filling; dough-based pockets, with filling
consisting primarily of sausage, pancake-

batter-wrapped meat, with syrup, or syrup

ESQUIRE
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flavor in breading or batter; foodstuffs in
the nature of a meatball coated primarily with
pancake batter infused with syrup; prepared
breakfast meat pies, prepared foodstuffs
consisting of batter and syrup-filled,
primarily with beef, chicken, pork, egg and
cheese .

Q. Thank you. Going back to the first
one -- and what I'd like to do is go through
them one by one. Prepared pancake-wrapped
sausage, 1is that a product that you currently
make and apply the Pancake Popper mark to?

A. Yes.

Q. All right. The next one,
"Sandwiches consisting of hotcakes with meat
filling," is there a product that you mark --
or that you sell currently, that is a sandwich
consisting of hotcakes with meat filling,
under the Pancake Popper mark?

AL I would classify -- the item that we
currently have would not be considered a meat

filling; it would be more of a sausage

product.
Q. Would you consider it a sandwich?
A. I would consider it -- I don't know
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what the definition of -- I mean, a sandwich,
to me, is two pieces of bread, but -- so if
that's the definition, it would not be
consistent. But if a sandwich has a different
meaning -- I would classify it as a similar
appearance to a corndog; whereby, instead of
it being a hotdog, it would be a sausage

battered with batter.

Q. And is it always on a stick?

aA. Yes, but not limited to.

Q. Currently, is it --

A, It's on a stick currently.

Q. It currently is on a stick.

Al Yes.

Q. Just to be clear, the corndog-like

appearance of the current product, you would
not consider to be a sandwich consisting of a
meat filling.

A. I personally would not consider it a
meat filling.

Q. Okay.

A. I would -- I mean, to me, a meat
filling is like a cheese, or something you
squirt.

Q. Sounds appetizing.
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A. Yeah. A filling is something you
squirt into a -- an item. So this is -- you
can't squirt sausage.
Or "inject," may be a better word.

We don't want those Fortune 500 companies to
not understand what we're saying.

Q. Okay. Then the next thing after the
word "meat filling" is "dough-based pockets
with filling consisting primarily of sausage."
Is the current product with the Pancake Popper
mark -- is that the same thing?

A, Do you want me to tell you what my

definition of "pocket" is?

Q. Well --
A. To my knowledge?
Q. Well, stepping away from this goods

list for a second --

A. Uh-huh.

Q. -- could you describe for me exactly
what the Pancake Popper product is?

A. Okay. It 1s a sausage link.

Q. That's made of -- I'm sorry. What
is it made of?

A. It's primarily made of -- currently,

it's primarily made of chicken.
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and - -

But not limited to.

Low-fat chicken?

= O S

Well, currently it's made of low
fat -- what we consider low fat.

Q. Ckay. So it's a sausage link,
primarily, of --

A. It's a sausage link, that's -- and a
gtick is inserted in the gausage, and theﬁ it
goes through a batter process, that -- when
it's dipped in a batter through a machine, it
comes out, the batter drips off, and it goes
into a freezer, where it's packaged and --
that's how a corndog, or a Pancake Popper 1is
produced.

Q. And that batter has syrup in it; is

that correct?

A. It could. That could be a recipe.

Q. Well, is it a recipe?

A. Could be.

Q. Currently?

A. Well, I mean, you know -- I mean,
that's -- that's getting into some --

MR. WARD: Trade secrets.

THE WITNESS: Yes. That's trade
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secret. I'd rather not --

MR. WARD: Please don't reveal your
trade secrets on this record.
THE WITNESS: Yeah. I'm not Colonel

Sanders. You know, sometimes you have to

have the -- your own recipe. It's an

original recipe, and I would consider it

a trade secret.

Q. (By Ms. Kiedfowski) Returning to the
goods description, "Dough-based" -- we were at
dough-based pockets with filling consisting
primarily of sausage.*"

A. Right.

Q. Is that one of the -- is that
actually the Pancake Popper product as it

exists today?

A. I would -- I would word it "a
dough-based pocket with" -- "consisting of
sausage." I wouldn't use the word "filling,"

as it's used in this.
But I'm not a food scientist. I
mean, this is all --
Q. Okay. Then the next one is
"Pancake-batter-wrapped meat with syrup or

syrup flavoring in breading or batter." Is
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that a product
under the --

A. That
description.

Q. Okay.
"Foodstuffs in
primarily with
syrup."

A.  "Food
meatball” -- th
what we're curr
an item that we
instead of a me
consider it a s
batter around i

Q. Okay.
Mark, "Prepared

currently have

A, I don
pie, at this ti
Q. Well,
A. A pie
cherry pie. It

with filling.

Q. Okay.

90

that's currently on the market,

would -- that would be a good

The next product is
the nature of a meatball coated

pancake batter infused with

stuffs in the nature of a

at is not currently describing
ently selling, but it would be
could make a sausage --
atball, it would be -- we'd
ausage ball, with a pancake

t.

And looking at the next one,

breakfast meat pies," do you
't make a -- what I consider a
me .

what do you congider a pie?
is a sweet potato pie, a

's a -- 1t has an outer shell

So there's no Pancake Popper
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meat pie on the market.
A. No.
Q. The next one i1s "Prepared foodstuffs

consisting of batter and syrup filled
primarily with beef, chicken, pork, egg and
cheese." Do you have a Pancake Popper product
that is filled with all of those items?

AL I do not have an item currently,

othef than chicken.

Q. Chicken, okay.
A. Currently.
Q. Okay . Thank you for clarifying

that.

Then going back to your plans for
the retail market, do you plan to use all of
these goods?

Possibly.
Okay. You can put that aside.

Okay.

L ORI O

For the sale of the Pancake Popper

mark, Mark, do you have any licenses with

third parties considering -- that involve that
mark?
A. Are you asking me do I license this?
Q. I'm sorry -- yes. Do you license --
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I know they bought Anchor Foods. Is that

correct?

Q. Well, I cannot say for sure.

A. I mean, that's -- according to the
web, that's what it appears happened, but --
which is a -- which is a food company,
which -- which is -- which would be a conflict
with anyone selling any food products.

Q. Are you saying that all food
companies are competitors?

A. I would consider Heinz as a
competitor to Nestlé, and not a southern
company that's primarily in schools and
branching out into retail. But they might --
they may want to purchase the mark.

Q. What do you mean?

A. I mean, if it's -- I mean,
obviously, we're not having this to get to
know one another. Obviously, they either
think it's a good name, or they don't want me
to use the name, so

Q. Okay. Just to finish up in the line
of retail, you'wve said "everyone." Do you
mean nationwide?

A. Nationwide.

ESQUIRE

Toll Free: 877.495.0777
Facsimile: 404.495.0766

2700 Centennial Tower

in Alexander Gallo Company

101 Marietta Street
Atlanta, GA 30303
www. esquiresolutions.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Mark Albert Sosebee February 5,

2009

96
A, This appears to be a -- what we
would consider a nutritional analysis. And

you can tell it's a photocopy.

Q. Sure.

A. And it usually has the "TM" besgide
it.

Q. So this is a -- who would you give

this nutritional analysis to?

A. I would give it to any end user,
which would be the person -- the final person
touching the food for consumption.

Q. So there are additional brochures

that you have showing the Pancake Popper --

A. We're constantly evolving.
Q. I'm sorxy?
A, We're constantly -- it's changed a

lot since this.

Q. What does it look like now?

A. You're talking about the logo?
Q. Yes.

A, I recall us updating a more -- a

better-looking logo.

Q. A better-looking logo?
A. Yeah. I consider it a nicer --
yeah. This 1s -- this is not too -- this is
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not too good, so we've -- we have a newer logo
that we're currently putting on our
point-of-sale, or brochure.

Q. Is this nu?ritional analysis
considered a point-of-sale brochure?

A. This 1s considered a nutritional
statement.

Q. So if you were promoting, or
marketing this to a new customer -- or if yoﬁ
were marketing the Pancake Popper mark to a
new customer, what kind of materials would you
give that person about the Pancake Popper
mark?

A. Basically, we would probably just
give them a photograph, with a name, contact;
and then usually, on the back of a
point~-of-sale, or a brochure, you'll have the
nutritional. Because when you're selling to
food service, a lot of that is school food
service, which is -- they want to know the fat
and the sodium and -- levels. So that's why
you see a lot of this on these brochures.

Q. In the selection of the Pancake
Popper mark, did you conduct any formal study

to analyze the strength of the mark?
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advertising and marketing, and you'wve said
that there's point-of-sale brochures.

A. Uh-huh. Yes.

Q. And there are websites; 1is that
correct?

A. There is a website that has this
brand on it, which is totaliy being renovated,
which will be up probably next week. But the
old site that's currently -- 1if you click on
AgoraFoods.com, you will sgee this older
version of this.

Q. And of the -- earlier, you said you
had 30 to 40 domain names?

Al Yes.

Q. Are any of those -- do any of those
domain names include the mark, or the term

"Pancake Popper"?

A. I believe so.
Q. Do you know what those are?
A. I can guess. I mean, I think we

have Pancake Popper.com; I think we have
Pancake Dipper.com; I think we have Pancake

Popper With Syrup Pockets.com; I think we have

Mark Albert Sosebee February 5, 2009
98
A. No.
Q. Okay. And we have just talked about
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Pancake Dipper With Syrup Pocketsgs.com.
Let's see. Those are the ones I can
just recall, based on this particular item.

Q. On those websites that you've just
mentioned, are any of them active websites?

A. I believe that I have web forwarding
on some of them.

Q. Web forwarding to --

A. In other words, to our home company,
Agora Foods.

Q. You said the website,
AgoraFoods.com, is being renovated; is that
correct?

A. Totally changed, vyes.

Q. And at the time -- I believe you
gaid 1t's next week that you plan to launch --
A Well, I mean, it's basically up.

We're just proofing it now, before it
actually --

Q. Will you be launching any of the

Pancake Popper-related domain names --

launching -- I mean, making them active?
A. No. Currently, I will not do that.
I will just -- I will use it as a forwarding

mechanism.
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S50 you'll redirect them, basically.

Redirect, vyes.

Do you advertise with coupons, for

the Pancake Popper?

No.

Any inserts in newspapers?
No.

On television?

No.

What about the radio?

No.

And besides --

Maybe YouTube, but we haven't done

We're a YouTube generation, so

So using YouTube might be one of

your marketing channels for --

Possibly.
-- for the Pancake Popper mark?
Possibly.

It's definitely becoming more

Yes.

The advertisements that you

currently make, whether it's the nutritional

ESQUIRE
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sales information, the brochures -- who makes

those brochures and advertising materials?

A. It's a collective effort between
sales and -- and customer service.

0. Is it done intermnally within the
company?

A. Yes. It's done internally.

Q. Okay. I'm going to switch to a

discussion of some of the third-party uses of
trademarks that were raised in your summary
judgment motion. And I'm going to hand you --
MS. KIEDROWSKI: What exhibit number
are we on, please?
THE REPORTER: Four.
MS. KIEDROWSKI: Please mark this as

Exhibit No. 4.

(Exhibit-4 was marked for
identification.)

Q. (By Ms. Kiedrowskil) Mark, you'wve
been handed Agora Inc.'s summary judgment --
actually, it's entitled "Agora's Memorandum of
Law in Support of summary judgment." Are you
familiar with this document?

A This appears to be what I would have

seen in the search. But I know this was not
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from the search, because it's from the
U.S. Patent Office. But no, I don't -- I
don't recall seeing this.

Q. Okay. So what you have here is a
memorandum of law in support of summary
judgment, which is the first section in this
document, and it has many documents attached
to it. So the tabs are exhibits to the
summary judgment motion.

A. Okay.

Q. Mark, I'd like to direct your

attention to Page 2.

A. Okavy.

Q. Under the heading "The Crowded
Marketplace.™

A. Okavy.

Q. Starting there, how many -- if you
could review the next -- Page 2, 3, and 4, how

many different third-party uses were listed?
MR. WARD: I'm going to -- we're

going to object to asking this witness,
who's never seen this document before,

according to his testimony, to begin to
characterize the language used by the

attorneys who drafted this piece of
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paper.
You can answer.
THE WITNESS: Are you asking how

many is numbered?

Q. (By Ms. Kiedrowski) Right.

A, It appears to be 25,

Q. Okay. If you could, please, turn to
Tab 4.

A. Okavy.

Q. I'm sorry, not Tab 4 -- Tab 10. And

could you please read the "Word Mark"?

A. I'm sorry?

Q. Could you please read -- it says --

A Oh.

Q. Direct your attention to where it
says "Typed Drawing." Underneath that --

A. Oh, the -- oh. Where it said "Word
Mark"?

Q. Right.

A, It looks like it says "Clodhopper
Poppers."

Q. Is this what's behind No. 10 in
your --

A. I'm sorry. I think -- "Corn."

You're looking for the word "Corn Poppers"?
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Q. That's right.

A Yes.

Q. And what 1s -- down that list,
there's a registration number. Could you
please read that registration number?

A 2292148.

Q. So what you've just read as the
"word mark" is "Corn Poppers"; 1is that
correct? |

A. That's correct.

Q. And the registration number is
2292148; 1is that correct?

AL Yes.

Q. Could you please turn to Tab No. 247

A. Yes.

Q. Could you please read the
highlighted portion of the paper?

A. It says -- I guess it's “registered
number, " abbreviated, 2,292 148.

Q. And the trademark is listed as?

A. Corn Poppers.

Q. Does i1t appear to you that these are

the same marks?
I'm sorry -- backing up, No. 10 and

No. 24 that we just looked at, are they the
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same marks?

A, They both use the same name, and --
it appears that the number is the same.

Q. Mark, do you know whether the owner
of this registration, Corn Poppers LLC, 1is
still in business?

AL I've never heard of them before.

Q. Okavy.

MS. KIEDROWSKI: I'd 1ike to have
you mark what's listed as -- please mark

this as Exhibit 5.

(Exhibit-5 was marked for
identification.)

Q. (By Ms. Kiedrowski) Have you ever --
actually, this is Exhibit No. 5, Mark, in
front of vyou. It's a California Business
Portal, Secretary of State record for the
company Corn Poppers.

Al Uh-huh.

Q. Could you please read the language
after the word "status"?

A. "Suspended. "

Q. What does that mean to you?

MR. WARD: Objection. Foundation.

You may answer.
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. 1 THE WITNESS: "Suspended" means no
2 longer -- it's no longer being used, or
3 they've suspended it for -- whatever.
4 Q. (By Ms. Kiedrowski) Okay.
5 A. Kicked out. Maybe that's a better
6 word. I can refer that to school.
7 All right, what else?
8 Q. Okay. You can set that aside.
9 A. Okay.
10 Q. I'm finished with that document.
11 Okay, what I'm going to have you do,
12 Mark, is we're going to walk through some
13 additional third-party uses. And they're
‘ 14 listed, again, at -- they're listed behind the
15 tabs.
16 A. Okay.
17 Q. Loocking at Tab No. 1 --
18 MR. FRAELICH: Let me just interrupt
19 for a second.
20 Carrie, it might be easier just to
21 go directly to Pages 2, 3 and 4, rather
22 than have Mr. Sosebee flipping through
23 the various tabs. All those same
24 trademarks are recounted in the body of
25 the memorandum.
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That might move things along a ‘
little faster, rather than have him

trying to scramble to find the documents

TR NIRRT LN TR TR ST P

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

in the exhibits.

"Oven Poppers"?

Oven Poppers mark?

THE WITNESS:

Q. (By Ms. Kiedrowski)
we're going to do, then,
go -- 1t starts on Page 2 of the summary

judgment motion. That's Exhibit No. 4.

A. Okay.

Q. All right. "The Crowded
Marketplace" --

A. Right.

Q. -- we have - 1s Oven Poppers
Inc.?

A. Uh-huh.

Q. Listed as the owner of the mark

A Uh-huh.

Q. Do you see that?

A Yes.

Q. Sitting here today,

familiar with the channels of trade for the

MR. WARD: Objection. Foundation.

Answer the question?

Okavy. So what

is 1f you could

Mark, are vyou
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MR. WARD: Well, if you can.

Counsel, could you --

MS. KIEDROWSKI: Sure.

MR. WARD: I would respectfully ask
that you lay some foundation that this
witness has ever heard of this mark, or
ever seen it, and -- before asking about
details of it. But, you know, it's your
deposition.

MS. KIEDROWSKI: Ckay.

Q. (By Ms. Kiedrowski) Have you ever
seen this mark before?

A. No, I can't recall that I've ever --
if it's -- 1f that's the actual name, or --
are you asking me if I've ever seen it on a

package, or if I've ever seen it commerce?

Q. On a package, have you ever seen it?

A. No.

Q. Have you ever seen it in -- I'm
sorry. You said in a -- for instance, a

grocery store.

A. If it's being sold, there's a chance
I could have seen it, but I do not recognize
it as -- as, like -- it's not like the Coke

symbol, or the Pepsi.
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record.

(Discussicon ensued off the

THE WITNESS:
Q. (By Ms. Kiedrowski) Okay.
A. Going back to No. 1 -- let
finish. If Oven Poppers Inc. is the
like, the CheeseAPopper that you buy

grocery store, no, I don't know that
item before.

for Oven Poppers?

A. I just --
You may answer.
name "Oven Poppers," but I have

Cheese Poppers.

So if that's the company,

MR. FRAELICH: Let's go off the

record.)

MS. KIEDROWSKI: On the record.

me
owner of,
at the

the two

are the same thing. I have purchased that

Q. You don't know the channels of trade

MR. WARD: Objection. Foundation.

THE WITNESS: I do not recall the

purchased, I know -- I think Jalaperfio

then I

guess, to have purchased it, I have --

I've seen 1it. But whether it was called

"Oven Poppers" -- I just thought it

ESQUIR

[ENEESRVA S (S0

;leannderrﬁnllo‘(:um]il;

Toll Free: 877.495.0777
Facsimile: 404.495.0766

2700 Centenniai Tower
101 Marietta Street
Atlanta, GA 30303

www.esquiresolutions.com




T T RO LT IR R R AR

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

Mark Albert Sosebee February 5,

2008

110

said -- I can remember something saying

"Jalapefio Cheese Poppers.”

So if that's the same thing, vyes,

I've seen it; 1if not, it's not.

Q. (By Ms. Kiedrowski) Mark, you don't
know the target customers for the Oven Poppers
mark?

MR. WARD: Same objection.

You may answer.

Counsel, in order to speed
proceedings, if you think well of it, may

I have a continuing objection?

MS. KIEDROWSKI: That's fine.

MR. WARD: Thank you.

MS. KIEDROWSKI: Okay.

MR. FRAELICH: Do you want to reask
the gquestion, Carrie?

Q. (By Ms. Kiedrowski) You don't know
the target customers for Oven Poppers?

A. I have seen the form, and I've seen
the word "Poppers" on many different items.
But if you're asking me about a particular
brand of Oven Poppers, I can't recall that.

Q. But you don't know who buys the Oven

Poppers products?
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A, If it's a company, I'm sure
consumers buy it.
Q. You don't know the geographic scope

of where the Oven Poppers mark is used?

A. No.

Q. You don't know the amount of money
that is spent to advertise, or promote the

Oven Poppers mark?

A. I do not own stock in that company,
so I don't know -- it's their own advertising.
Not to be facetious. I mean, I

don't know how I would know that.

Q. Mark, you don't know whether
customers recognize the mark?

A. I think customers would recognize
the name, but I do not recall an Oven Poppers
mark, no.

Q. So based upon your knowledge
today -- here today, you don't know whether
the mark is currently used in commerce?

A. I know that the word "Poppers," for
the -- for the word that says, "Prepackaged
frozen entrees consisting of seafood and
vegetables," I have seen "Poppers."

But if you put the word "oven" in
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front of it, I'm not familiar with the word
"oven." But I am familiar, and have seen the
word "Poppers," describing prepackaged frozen
entrees consisting of seafood and vegetables.
But I'm not sure about the word "oven."

Q. So is it fair to say that you do not
know if the word "Oven Poppers" is used in

commerce?

A. I've not -- I'm not familiar with
"Oven Poppers," no.

Q. Okay. And we'lre going to go to
No. 2.

A. Ckay.

Q. The mark listed here is Nip-Chee
Poppers.

A. Uh-huh.

Q. You don't know the channels of trade

for the Nip-Chee Poppers mark?

A. Nip-Chee -- I'm familiar with Lance,
the makers of cheese crackers. I don't know
that I've seen the word "Poppers" used on
their product, but I'm familiar with the
company Lance, because they make peanut butter
crackers as well.

Q. So you're familiar with the company
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Lance, but you don't know the channels of
trade for the specific product Nip-cChee

Poppers?

A. I would assume it's retail, or --
Lance sells to C-stores -- convenience stores.
Q. Have you seen it on any retail store

shelves yourself?

A. Possibly.

Q. You don't know the target consumers
for the Nip-Chee Poppers?

A, I would assume it's for people going
into the station, buying a drink and getting a
quick lunch. That would be the target
customers for Nip-Chee Poppers.

Q. And you -- are you assuming that
that's the case? Have you performed any
market studies to determine whether --

A. No, I've not performed any market
studies, no.

Q. Do you know the geographic scope of
where the Nip-Chee Poppers mark is used?

A. I would say it's a Southern -- I
would assume it's a Southern-based cracker,
sold in the Southeast, consisting of

Tennessee, Georgia, North and South Carclina,
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