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Attorney Docket: 27542-410-801

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

The Mentholatum Company,
Opposer, : OPPOSITION NO. 91176398
V. : APPLICATION NO. 78/775579
OxyBand Technologies Inc.
Applicant.

ANSWER AND AFFIRMATIVE DEFENSES
TO NOTICE OF OPPOSITION

Commissioner for Trademarks.
P.O. Box 1451
Alexandria, VA 22313-1451

Sir/Madam:

Applicant, OxyBand Technologies Inc. (hereinafter “Applicant”), by its attorneys
Mintz Levin Cohn Ferris Glovsky and Popeo P.C. answers the Notice of Opposition filed by

The Mentholatum Company ("Opposer") in the above-referenced matter as follows:

ANSWER
1. Applicant denies knowledge or information sufficient to form a belief as to the

truth of the allegation contained in Paragraph 1.

2. Applicant denies knowledge or information sufficient to form a belief as to the

truth of the allegation contained in Paragraph 2.

3. Applicant denies knowledge or information sufficient to form a belief as to the
truth of the allegation contained in Paragraph 3, except refers the Trademark Trial and
Appeal Board to the records at the U.S. Patent and Trademark Office concerning

ownership of the cited registrations.



4. Applicant denies knowledge or information sufficient to form a belief as to the

truth of the allegation contained in Paragraph 4.

5. Applicant admits that it filed an application to register the mark OXYDERM for
goods 1n Class 5, based on Applicant’s intent to use the mark in commerce under Section
1(b), on December 17, 2005 and that its application was published for opposition on
September 26, 2006. With respect to the Opposer’s filing of requests for extensions of
time to oppose, Applicant denies knowledge or information sufficient to form a belief as
to the timeliness of Opposer’s filings, except refers the Trademark Trial and Appeal

Board to the records at the U.S. Patent and Trademark Office.

6. Applicant denies the allegation contained in Paragraph 6.

AFFIRMATIVE DEFENSES

1. The opposition'“éhould fail since Opposer fails to state a claim upon which

relief may be granted.

2. The opposition should fail since Applicant’s mark and Opposer’s alleged
mark are not likely to be confused, or to cause mistake, or to deceive consumers. The
marks differ significantly in appearance and sound and, as a result, convey entirely

different commercial impressions when properly viewed in their entireties.

3. The opposition should fail since the Applicant’s goods, target customers,
markets and channels of trade’é‘are entirely different than the Opposer’s. The Applicant
intends to offer an innovative oxygen delivery technology that nourishes and rejuvenates
skin afflicted by wounds or infection by delivering a continuous supply of oxygen to the
skin. This unique technology will be marketed to physicians, hospitals/medical centers

and pharmacists. Conversely, the Opposer’s alleged goods are acne preparations that are



sold off the shelf in drugstores, supermarkets and convenience stores for a purchase price

of $10 or less.

4. The Opposition should fail since “OXY” is a prefix for “oxygen” and an
adjective meaning “containing oxygen or additional oxygen.” See the attached reference

from www.dictionary.com, which references American Heritage Stedman’s Medical

Dictionary and Merriam-Webster’s Medical Dictionary.

5. The Opposition should fail since a search on YAHOO retrieved 16,700,000
uses of the term and a review of the federal register uncovered numerous registrations
of marks that comprise the prefix OXY for Class 5 products. See the attached
representative sampling of registered marks. These results indicate that consumers are
accustomed to seeing “OXY” used in connection with a variety of different products
manufactured and distributed by many different entities, making a likelihood of

confusion highly unlikely in the present instance.

Wherefore, Applicant requests that the Notice of Opposition filed against its
application for OXYDERM be denied in its entirety and that its application continue to

registration.

Dated: March 28, 2008.
Respectfully submitted,

By: /CMBaker/

Christine M. Baker, Esq.

MINTZ LEVIN COHN FERRIS
GLOVSKY and POPEO, PC
666 Third Avenue

New York, NY 10017

(212) 935-3000

(212) 983-3115

Attorneys for OxyBand Technologies Inc.



CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing ANSWER AND
AFFIRMATIVE DEFENSES TO NOTICE OF OPPOSITION has been served on
Opposer’s attorney of record by mailing said copy on March 28, 2008, via First
Class Mail to: Leigh Ann Lindquist, Esq., Sughrue Mion, PLLC, 2100 Pennsylvania
Ave., N.W., Washington, DC 20037.

/{CMBaker /
Christine M Baker

4293538v.1



oxy - Definitions from Dictionary.com Page 2 of 5

3 results for: oxy

(Browse Nearby Entries)

Get Pain Pills Easy (OXY) Sponsored
No Prior Prescription? Get Free CD $500-30 Day Links
Credit, Free Shipping

www.Drugstores-Online.com

Hyperbaric Oxygen NYC
Treatment for Stroke, Brain injury, Lyme, Autism,
Pain (212) 661-7673

patientsmedical.com/Hyperbaric

e

American Heritage Stedman's Medical Dictionary - Cite This
Source — Share This

OXy- Of ox-

pref.

Oxygen, especially additional oxygen: oxygenation.

The American Herftage ® Stedman’s Medical Dictionary
Copyright © 2002, 2007, 1995 by Houghton Mifffin Company.
Published by Houghton Mifflin Company.

Oxy Sponsored |
Buy Oxy & Get 5% Back Free Shipping with Links
Minimum Purchase .

www.drugstore.com;Oxy

Oxygen System

Full tank. Everything you need. No prescription
needed.

WWW. ermergencypax.com

Merriam-Webster's Medical Dictionary - Cite This Source — Share
This . '
Main Entry: oxy

Pronunciation: "s5k-sE

Function: adjective

: containing oxygen or additional oxygen —often used in
combination <oxyhemoglobin>

Merriam-Webster's Medical Dictionary, © 2002 Merriar-Webster,
Inc.

Acronym Finder — Cite This Source — Share This
(9) 44

http://dictionary.reference.com/browse/oxy 3/28/2008
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oxy - Yahoo! Search Results Page 1 of 3

Yahoo! My Yahoo! Mail Weicome, Guest [Sign in] Help

Web | Images | Video | Local | Shopping | more

- oxy Options

1- 10 of about 16,700,000 for oxy (About this page) - 8.02 sec.

Also try: oxy silver, oxy powder, oxy cotton, oxy clean, More...

SPONSOR RESULTS
Oxy Powder Review
www.Shopping.com - Find, Compare and Buy Nutrition Products. Save from 1000's of Stores.

Oxy Home (NYSE: OXY) ° o e -
Engages in exploration, development, and marketing of crude oil and gas, and manufactures and
markets basic chemicals, polymers, and plastics.

www.oxy.com - 11k - Cached

OXY: Summary for OCCIDENTAL PET - Yahoo! Finance

Get detailed information on OCCIDENTAL PET (OXY) including quote performance, Real-Time
ECN, technical chart analysis, key stats, insider transactions, and the ...
finance.yahoo.com/q?s=0XY - 43k - Cached

Occidental College

Provides a gifted and diverse group of students with a total educational ... Support Oxy. WASC
Accreditation. Whitman Named West Region Player of Year ...

www.oxy.edu - 8k - Cached

Career Opportunities

Learn about available positions at Oxy on our Available Positions page. ... Oxy Today (pdf) >
Social Responsibility Annual Report > Code of Business Conduct ...
www.oxy.com/Careers/careers.htm - 12k - Cached

OXY - Stock Quote for Occidental Petroleum Corp - MSN Money

OXY - Get a stock quote for Occidental Petroleum Corp market quotes include the latest OXY
price and fundamental investing data, price charts and news. You can also...
moneycentral.msn.com/detail/stock_quote?Symbol=0XY

Welcome to OXY Nation

SPONSOR RESULTS
2008's Top Colon Cleansers
Rated
Find out where Oxy Powder
ranked..Review before you buy.
www.coloncleansersreviewed.

L ocom

24-Hour Online Drugstore

- Now Sells Oxy

Discount prices on Oxy,
Clearasil...acne treatments. Shop
& save.

www. NationwideCampus.com

Oxy-Powder

Get Oxy-Powder At Low Prices.
Disccreet Free Shipping. Shop
Securely.

eNutramart.com

Oxy-Powder Colon Cleanse

at Amazon

Huge Selection at Great Low
Prices. Vitamins, Personal Care
and More.

Amazon.com/
healthandnerannalecare

http://search.yahoo.com/search?p=oxy&ei=UTF-8&fr=yfp-t-501 &xargs=12KPjg14FSr4e9mvinEOOIMLrcmUsOkZ%2Dx8bo...  3/28/2008
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United States Patent and Trademark Office

Home| Site Index|Search|FAQ|Glossary | Guides | Contacts| eBusiness | eBiz alerts | News | Help

Trademarks > Trademark Electronic Search System(Tess)

TESS was last updated on Sat Jan 6 23:57:41 EST 2007

| TARR Status B
Browser to return to TESS)

| ssich status

Word Mark OXYFLEX

Goods and Services IC 005. US 006 018 044 046 051 052. G & S: Non-prescription topical pain relief cream made
with hyper-oxygenated oil. FIRST USE: 20050101. FIRST USE IN COMMERCE: 20050101

Standard
Characters Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK
Design Search

Code

Serial Number 78548783

Filing Date January 17, 2005

Current Filing Basis 1A

Original Filing 1B

Basis

Publisr'u'ad for December 6, 2005

Opposition

Registration 3122001

Number

Registration Date  July 25, 2006

Owner (REGISTRANT) TruSolutions Corpaoration CORPORATION DELAWARE 6343 Haley Way
Frisco TEXAS 75034

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead Indicator LIVE

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.77 1/7/2007
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United States Patent and Trademark Office

Home|Site Index|Search|FAQ] Glossary | Guides | Contacts| eBusiness |eBiz alerts | News | Help

Trademarks > Trademark Electronic Search System(Tess)

TESS was last updated on Sat Jan 6 23:57:41 EST 2007

SEARCH 0G | Borrom

e | Newuzer Jemururen fenes Forml srewssoier Prev Lisy

mevr List [Emss Do

out | Please logout when you are done to release system resources allocated for you.

~ Record 81 out of 653

] assicH status |
Browser to return to TESS)

i ( Use the "Back™ button of the Internet

§ 1188 status

Word Mark OXYFLUSH

Goods and IC 005. US 006 018 044 046 051 052.-G & S: Mineral supplements; Nutritional supplements;

Services Dietary supplements for cleaning and oxygenating the colon. FIRST USE: 20050128. FIRST
USE IN COMMERCE: 20050128

Standard

Characters

Claimed

park Drawing  (4) STANDARD CHARACTER MARK

Design Search

Code

Serial Number 78605648

Filing Date April 10, 2005

Current Filing 1A

Basis

Original Filing 1A

Basis

Published for

Opposition January 10, 2006

Registration 3116630

Number

Registration Date July 18, 2006

Owner

(REGISTRANT) McCabe, Edward Joseph INDIVIDUAL UNITED STATES 211 SW 9th Avenue

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.81 1/7/2007



Trademark Electronic Search § 2m (TESS) Page 2 of 2

#4 Hallandale FLORIDA 33009
Attorney of Record Eric D. Offner

Type of Mark TRADEMARK
Register PRINCIPAL
Lin_aIDead LIVE
Indicator

wwespier JSEARCHOG | 1 %

Mexr Lisr JFinsr Doc | Prev Doc fNerr Do | Last

|.HOME | SITE INDEX| SEARCH | eBUSINESS [ HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.81 1/7/2007
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Trademarks > Trademark Electronic Search System(Tess)
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- Ysmaucmren gy
e Doe | Mexr Doe | Lasy Doc

Browser to return to TESS)

| RUEEEEH | Use the "Back” button of the Internet

Word Mark OXYLIFT

Goods and Services 1C 005. US 006 018 044 046 051 052. G & S: Mineral supplements; Nutritional supplements.
FIRST USE: 20050201. FIRST USE IN COMMERCE: 20050201

Standard Characters
Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK
Design Search Code

Serial Number 78605647

Filing Date April 10, 2005

Current Filing Basis 1A

Original Filing Basis 1A

Published for
Opposition
Registration Number 3116629
Registration Date July 18, 2006

Owner (REGISTRANT) McCabe, Edward Joseph INDIVIDUAL UNITED STATEé 211 SW 9th
Avenue #4 Hallandale FLORIDA 33009

Attorney of Record  Eric D. Offner
Type of Mark TRADEMARK
Register PRINCIPAL
Live/Dead Indicator LIVE

January 10, 2006

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=3ihc59.3.82 1/7/2007
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strueTuRED §enER Forml Brevss oy

] ASSIGH Status §

Word Mark OXYGENIX

Goods and IC 005. US 006 018 044 046 051 052. G & S: Pharmaceutical preparations for the treatment of

Services neoplasms, infectious and parasitic diseases, diseases of the blood and blood-forming organs,
disorders involving the immune and endocrine systems, mental and behavioral disorders, diseases
of the nervous, circulatory, respiratory, musculoskeletal, genito-urinary and digestive systems,
diseases of the eye, ear, skin and subcutaneous tissue, congenital malformations, deformations and
chromosomal abnormalities; anesthetics, hemotropic agents, antiseptics, hemostatics, transfusion
agents, oxygen-transporting fluids, namely, blood substitutes and oxygen therapeutics for
administration to living human bodies for medical purposes; blood substitutes for human use,
hemoglobin solution.

IC 042. US 100 101. G & S: Pharmaceutical research and development

Standard
Characters
Claimed

Mark Drawing
Code

Design Search
Code

Serial Number 79020507
Filing Date November 1, 2005

Current Filing 66A
Basis

Original Filing gga

4) STAND/—\RD CHARACTER MARK

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.1 1/7/2007



Trademark Electronic Search S "sm (TESS) . Page 2 of 2

Basis

International

Registration 0875874

Number

Owner (APPLICANT) Oxygenix Co., Ltd. CORPORATION JAPAN 4-1-1 Toranomon Minatu-ku; Tokyo 105-

0001 JAPAN
Priority Date  August 9, 2005
Type of Mark TRADEMARK. SERVICE MARK

Register PRINCIPAL
Live/Dead
Indicator LIVE

STRUSTURED SEARCHOG |

s Home | New Usen

FREE Form] Bniwss ier

st |Fmst Do | Peev Doc | Nexr boc

|.HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=3ihc59.3.1 1/7/2007
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v |smusrunEn [eree FormflBiewssoier JSEARCH 0G [ gorron | wELe o I paev Lisy Jounr Lisr

Hexr Lise | emsvboe | Prev Doe {Nexr Doc | Lasr Dos

Please logout when you are done to release system resources allocated for you.

Jtorecors:  Record 105 out of 653

AsSIGH Status |

| TTAB Status -

( Use the "Back"” button of the Internet

Word Mark OXYSIL

Goods and Services [C 005. US 006 018 044 046 051 052. G & S: Mineral supplements; nutritional supplements.
FIRST USE: 20050201. FIRST USE IN COMMERCE: 20050201

Standard Characters
Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK
Design Search Code

Serial Number 78605643

Filing Date April 10, 2005

Current Filing Basis 1A

Original Filing Basis 1A

Published for
Opposition
Registration Number 3079387
Registration Date April 11, 2006

Owner (REGISTRANT) McCabe, Edward Joseph INDIVIDUAL UNITED STATES 211 SW 9th
Avenue #4 Hallandale FLORIDA 33009

Attorney of Record  Eric D. Offner
Type of Mark TRADEMARK
Register PRINCIPAL
Live/Dead Indicator LIVE

January 17, 2006

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.105 1/7/2007
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JustAt

Y erev Lzt Joune Lisr

Please logout when you are done to release system resources allocated for you.

OR

Record 106 out of 653

| TARRStatus

Browser to return to TESS)

| ASSIGH Status

( Use the "Back" buftton of the Internet

Word Mark
Goods and Services

Standard Characters
Claimed

Mark Drawing Code
Design Search Code
Serial Number
Filing Date

Current Filing Basis
Original Filing Basis
Published for
Opposition
Registration Number
Registration Date
Owner

Attorney of Record
Type of Mark
Register

Live/Dead Indicator

OXYEARTH

IC 005. US 006 018 044 046 051 052. G & S: Mineral supplements; nutritional supplements.
FIRST USE: 20041001. FIRST USE IN COMMERCE: 20041001

(4) STANDARD CHARACTER MARK

78605642
April 10, 2005
1A

1A

January 17, 2006

3079386
April 11, 2006

(REGISTRANT) McCabe, Edward Joseph INDIVIDUAL UNITED STATES 211 SW 9th
Avenue #4 Hallandale FLORIDA 33009

Eric D. Offner
TRADEMARK
PRINCIPAL
LIVE

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.106

1/7/2007
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Browser to return to TESS)

Typed Drawing

Word Mark

Goods and
Services

Mark Drawing
Code

Design Search
Code

Serial Number
Filing Date

Current Filing
Basis

Original Filing
Basis

Published for
Opposition
Registration
Number

Registration
Date

Owner

Assignment
Recorded

Type of Mark
Register

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.124

OXYDRENE

IC 005. US 006 018 044 046 051 052. G & S: DIETARY SUPPLEMENTS, MAINLY USED FOR
LOSING WEIGHT EXCLUDING SKIN CARE PREPARATIONS. FIRST USE: 20000816. FIRST
USE IN COMMERCE: 20000816

(1) TYPED DRAWING

78017280
July 18, 2000

1A

1B

March 20, 2001
2679013

January 21, 2003

(REGISTRANT) X M INTERNATIONAL, L.L.C. LTD LIAB CO UTAH 5742 WEST HAROLD
GATTY DR. SALT LAKE CITY UTAH 84116

(LAST LISTED OWNER) WESTERN HOLDINGS, L.L.C. LTD LIAB CO WYOMING 1821 LOGAN
AVENUE CHEYNNE WYOMING 82001

ASSIGNMENT RECORDED

TRADEMARK
PRINCIPAL

1/7/2007
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Live/Dead
Indicator LIVE

sreewstoier JSEBRCHOG § -

Newr boc | Last Dog

TESS Home | NEw UsER

ey Lisy IEmsrDoc
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http://tess2.uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.124 1/7/2007
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Word Mark

Goods and
Services

Standard
Characters
Claimed

Mark Drawing
Code

Design Search
Code

Serial Number
Filing Date
Current Filing
Basis
Original Filing
Basis
Published for
Opposition
Registration
Number
Registration
Date

OXY-POWDER

IC 005. US 006 018 044 046 051 052. G & S: dietary supplements, specifically excluding skin care
or acne preparations, namely, intestinal cleansers; large intestine, small intestine, and colon
cleansers; oxygen therapy cleansers; oxygen releasers and facilitators; and immune stimulants.
FIRST USE: 19990103. FIRST USE IN COMMERCE: 19990103

{4) STANDARD CHARACTER MARK

78350931
January 12, 2004

1A

1A

November 9, 2004
3102973

June 13, 2006

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.127 1/7/2007



Trademark Electronic Search S ) sm (TESS) Page 2 of 2

Owner (REGISTRANT) Global Healing Center, Inc. CORPORATION TEXAS Suite 108 2040 North Loop
West Houston TEXAS 77018

Attorney of Erik J. Osterrieder
Record

Type of Mark  TRADEMARK
Register PRINCIPAL
Live/Dead

Indicator LIVE

nexr List [ PmerDoc

EREE Forl Browse s

Prev Ligr Jouse Lige
Mexs Boe | Last Dac

{ HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2 .uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.127 1/7/2007
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~ Record 161 out of 653

LRl ( Use the "Back” button of the Internet

Browser to rtum to TES.S)
Typed Drawing

Word Mark OXYFLY

Goods and Services [C 005. US 006 018 044 046 051 052. G & S: preparations for destroying vermin; insecticides:
ectoparasiticides for veterinary use

Mark Drawing Code (1) TYPED DRAWING
Design Search Code

Serial Number 78250659

Filing Date May 16, 2003
Current Filing Basis 44E

Original Filing Basis 1B;44E

Published for
Opposition

Registration Number 2844891
Registration Date May 25, 2004

March 2, 2004

Owner (REGISTRANT) Novartis AG CORPORATION SWITZERLAND CH-4056 BASEL
SWITZERLAND

Attorney of Record Mary F. Leheny

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead Indicator LIVE

T " ——

| . HOME | SITE INDEX]| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=3ihc59.3.161 1/7/2007
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| TARR Status

Browser to return to TESS)

Typed Drawing

Word Mark

Goods and
Services

Mark Drawing
Code

Design Search
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis
Published for
Opposition
Registration
Number

Registration Date

Owner

Attorney of
Record

Type of Mark
Register

Live/Dead
Indicator

TTAE Status

( Use the "Back"” button of the Internet

OXYUS

IC 005. US 006 018 044 046 051 052. G & S: Pharmaceuticals and nutraceuticals, namely
preparations for liver protection. FIRST USE: 20030717. FIRST USE IN COMMERCE: 20030717

(1) TYPED DRAWING

78125109
April 30, 2002

1A
1B
November 19, 2002

2789803

December 2, 2003

(REGISTRANT) Unigen Pharmaceuticals, Inc. CORPORATION DELAWARE 2660 Willamette
Dr., N.E. Lacey WASHINGTON 98516

Thomas D. Bratschun

TRADEMARK
PRINCIPAL

LIVE \

http://tess2.uspto.gov/bin/gate.exe?f=doc&state=31hc59.3.181

vess Hose | NewUser | smucturep

Frer Forml arawsenicr enev Ligy Jouss Lisr

1/7/2007
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: e rewisR
Mext List JEmsy Doc

~ Borrow. Prev Ligt Y Cune Lisr

strucTuren erer Fonml Browse per

Nk Do

Browser to return to TES'S)

| RS ( Use the "Back” button of the Internet

Typed Drawing

Word Mark

Goods and
Services

Mark Drawing
Code

Design Search
Code

Serial Number
Filing Date

Current Filing
Basis

Original Filing
Basis
Published for
Opposition
Registration
Number

Registration
Date

Owner

Type of Mark
Register

Live/Dead
Indicator

OXYMETHOBOL

IC 005. US 006 018 044 046 051 052. G & S: NUTRITIONAL SUPPLEMENT, NOT INCLUDING
ACNE PREPARATIONS AND MEDICATED SKINCARE PREPARATIONS. FIRST USE:
20010708. FIRST USE IN COMMERCE: 20010808

(1) TYPED DRAWING

78117078
March 23, 2002

1A

1A

October 8, 2002
2879091

August 31, 2004

(REGISTRANT) Samson Distributing Inc. CORPORATION FLORIDA 9835-16 Lake Worth Road
Suite #227 Lake Worth FLORIDA 33467

http://tess2.uspto.gov/bin/gate.exe? f=doc&state=31hc59.3.184

TRADEMARK

PRINCIPAL

LIVE

R Browesticr JSEARGH OG |

1/7/2007






























