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On October 20, 2008, the Board issued an order wherein
applicant was ordered to show cause why judgment by default
should not be entered against applicant in accordance with
Fed. R. Civ. P. 55(b).

On November 19, 2008, applicant filed a response
wherein it indicated that it had filed and served an answer
on April 18, 2008. Applicant attached a copy of the answer
to its response. Opposer filed a brief in response.’

The Board finds that applicant’s belief that it
mistakenly had filed and served a copy of the April 18, 2008
answer with the Board and applicant’s unfamiliarity with

litigation proceedings constitutes good cause to set aside

! The Board notes that in its brief in response opposer indicates

that it has yet to receive certain discovery responses from
applicant. Once again the Board reminds opposer of its
obligations to confer with applicant in an effort in good faith
to resolve any issues prior to filing a motion to compel. See
Trademark Rule 2.120(e) (1).



the notice of default. See Fed. R. Civ. P. 55(c); TBMP
Section 312.02 (2d ed. rev. 2004). Accordingly, the notice
of default is hereby set aside.

Applicant is reminded of its obligation to send a
service copy of any paper filed herein to opposer and to
include proof of service when the paper is filed with the
Board.? See TBMP Section 113 (2d ed. rev. 2004). Opposer’s
response indicates that a complete copy of applicant’s
November 19, 2008 submission was not served on opposer.
Applicant is allowed twenty days from the date set forth
above to serve a full and complete copy of its November 19,
2008 filing on opposer, including any and all exhibits.
Additionally, applicant is allowed twenty days from the date

set forth above to serve a full and complete copy of its

2 The following is a suggested format for a certificate of

service:

I hereby certify that a true and
complete copy of the foregoing (insert
title of submission) has been served on
(insert name of opposing counsel or
party) by mailing said copy on (insert
date of mailing), via First Class Mail,
postage prepaid (or insert other

appropriate method of delivery) to: (set
out name and address of opposing counsel
or party).

Name and title

Date



June 6, 2008 filing on opposer if its has not done so to
date.’

The Board notes that the entirety of its November 19,
2008 filing was marked confidential. Pursuant to Trademark
Rule 2.126(c), a copy of the submission with all
confidential portions redacted must also be submitted.
Applicant has twenty days from the date set forth above to
file a copy of its November 19, 2008 submission which
complies with Trademark Rule 2.126(c). Applicant is
reminded that only materials that are confidential should be
marked confidential.®

Applicant is advised that discovery requests, discovery
responses, and materials or depositions obtained through the
discovery process should not be filed with the Board except
under the limited circumstances set forth in TBMP Section
409 (2d ed. rev. 2004).

Proceedings herein are resumed. Dates are reset as

follows:
DISCOVERY PERIOD TO CLOSE: April 1, 2009
Plaintiff's 30-day testimony period to close: June 30, 2009
Defendant's 30-day testimony period to close: August 29, 2009
Plaintiff's 15-day rebuttal testimony period to October 13, 2009

® Opposer’s December 9, 2008 submission indicates that it never
received a service copy of applicant’s June 6, 2008 filing.

* See TBMP Section 120.02 and 412 (2d ed. rev. 2004) for further
information regarding confidential materials.



close:

In each instance, a copy of the transcript of testimony
together with copies of documentary exhibits, must be served
on the adverse party within thirty days of completion of the
taking of testimony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rule
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.129.



