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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

AT&T KNOWLEDGE
VENTURES II, LP APPLICANT’S RESPONSE TO THE
USPTO BOARD’S OSC

Opposer, Opposition No. : 91175967
Serial No. 76/176,901
AMERICAAT.COM, LLC,

Applicant.
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On or about October 29, 2008, Applicant received an Order to Show Cause (“OSC”)
why it should not grant Opposer’s petition for Summary Judgment within 30-days of
the mailing date of said OSC which alleged that Applicant had failed to file an

appropriate answer to Opposer’s discovery. This, therefore, is that answer.

BRIEF BACKGROUND
The bulk of the background of this case is well-established and therefore the
Applicant will respond to the salient points of the Board’s OSC which, in pertinent
part, states that the Applicant failed to file an appropriate Answer as directed by a
March 19, 2008 Board Order. Further, the OSC was predicated on the fact that the
Opposer filed with this Honorable Board a request for sanctions and Motion for

Summary Judgment alleging that no Answer had been filed. The Board, in response
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to the Opposer, found that Opposer’s Motion for Summary Judgment was premature
and directed the Applicant to show cause why judgment by default should not be

entered against Applicant in accordance with Fed. R. Civ. P. 55 (b).

APPLICANT’S RESPONSE
With complete and due respect to this Honorable Board, an Answer was filed; on or
about April 18, 2008, whole and in complete compliance with the Federal Rules of
Civil Procedure (“FRCP” or “Rules”), a copy of which is appended hereto for
convenience and immediate reference and is marked “EXHIBIT C” for
identification. The Applicant also filed an Answer to Opposer’s Motion and Brief for
Sanctions noting that the Applicant had answered, to the best of its ability, the
interrogatories as set forth by the Opposer, a copy of which is also appended hereto
for convenience and immediate reference and is marked “EXHIBIT B” for
identification. It should be well-noted that the Opposer’s Request for Admissions to
which the Applicant responded fully, completely and immediately was dated months
after the Opposer filed for Sanctions and Default Judgment. Rhetorically presented
for consideration must be the question; “If the Opposer truly failed to receive the
Opposer’s Amended Answer, why then, months later, did it enter into Discovery?”
Respectfully, the answer can only be a continuing pattern of inundating the Board

with countless Motions for Judgment hoping this case fails to see the light of trial at
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which the Applicant is confident it will prevail and, as a matter of opinion only, the

Opposer knows it will fail.

In filing its Answer and responding to Discovery, the Applicant was careful to assure
that the responses were honest, complete and compliant with all FRCP, In both
instances especially Rule 36 (a)(4) wherein it states clearly that, “If a matter is not
admitted, the answer must specifically deny it or state in detail why the answering
party cannot truthfully admit or deny it. A denial must fairly respond to the
substance of the matter; and when good faith requires that a party qualify an answer
or deny only a part of a matter, the answer must specify the part admitted and
qualify or deny the rest. The answering party may assert lack of knowledge or
information as a reason for failing to admit or deny only if the party states that it has
made reasonable inquiry and that the information it knows or can readily obtain is

insufficient to enable it to admit or deny.”

Where the Opposer feels that the Applicant’s answers exist as insufficient or
somehow deficient, the Opposer should be reminded that the law provides for
resolution of such matters where the Opposer avails itself of its right to petition the
Board for Determination of Sufficiency. However, to the best of the Applicant’s

knowledge, the Applicant has failed to petition the Board for any such Determination
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electing in stead to continue its unwarranted petitions for Sanctions and Default

Judgment.

It also should be well-noted that, in the Board’s OSC at Page 2, pp 1, the Board
denied the Opposer’s Motion for Sanctions and Summary Judgment citing Opposer’s
failure to evidence the fact that it had complied with Trademark Rule 2.120 (e) (1)
which, again in pertinent part, states that the Opposer should, “/make] a good faith
effort to resolve with applicant the issues presented in its motion”. Opposr has never
made an attempt at resolve of the issues at hand preferring to ask, yet again, for

Summary Judgment via Motion.

Further, as evidenced by the Exhibits, the Applicant prod=vided full an complete
access to the information sought in its Rewques to Production of Documents.

Opposer has failed to take advantage of such opportunity.

Respectfully, it appears that the Opposer is given to the belief, as evidenced by the
totality of its actions, that it can somehow sway the Board to render an inappropriate
action of granting Summary Judgment if it can somehow file enough paper seeking
dismissal with prejudice by falsely alleging errors and missed deadlines by the
Applicant and continuing to debase the Applicant when the Applicant seeks only that

which serves both the parties’ interests and justice in general; 1) a timely, fair and
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equitable settlement through communication and bi-party agreement or, in the

alternative, 2) a trial of the case on its factual merits.

In short, the Applicant has answered, with honesty and integrity, all Discovery
presented it to the best of its ability. The Applicant is eager to take this case to trial
on its existing merits or in the alternative settle the matter through communicative
stipulation and in no way is delaying or otherwise undermining a well-founded
process, a well-founded foundation for the granting of Sumary Judgment and/or

Sanctions.

SUMMATION

Failure to File Timely Answer

As evidenced by the attached Exhibits, the Applicant has, to the best of its ability and
perhaps most importantly, pursuant to FRCP Rule 36 (a)(4), Amended it’s Answer
and responded timely to the Board’s Order and the Opposer’s Discovery. Where the
Opposer feels that the answers it receives are insufficient or somehow defective, it
should be incumbent upon the Opposer to state, with specificity, where Applicant
has failed under the Rules which require it to petition this Honorable Board for a
Determination of Sufficiency rather than continuing to seek inappropriate dismissal
speaking in convenient generalities rather than well-articulated and grounded

specificity.
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OSC Summary Judgment

The Federal Rules of Civil Procedure are, again, exceedingly clear in that, as the
Board has ruled before, specifically in its own May 30, 2007 decision, “the standard
is Fed. R. Civ. P. 55(c), i.e., whether the defendant has shown good cause why
default judgment should not be entered against it. As a general rule, good cause will
be found where the defendant’s delay has not been willful or in bad faith, when
prejudice to the plaintiff is lacking, and where defendant has a meritorious defense.

See Fred Hayman Beverly Hills, Inc. v. Jacques Bernier Inc., 21 USPQ2d 1556

(TTAB 1991). The determination of whether default judgment should be entered
against a party lies within the Board’s sound discretion. In exercising that
discretion, the Board is mindful of its policy to decide cases on their merits where
possible and therefore only reluctantly enters judgment by default for failure to
timely answer. See TBMP Section 312.02 (2d ed. rev. 2004).” Add to this the fact
that the Applicant did, in fact, file an April Answer and a June Response and there
exists meritorious grounds to allow this matter to continue to trial and to deny
Opposer’s Motion for Summary Judgment. As so eloquently stated in innumerable
courts across the land, “the severe sanction of a dismissal or default judgment is
appropriate only as a last resort, when less drastic sanctions would not ensure

compliance with the court’s orders.(Wheel Outlet of Georgia v. TruSpinners

International el al) GCA 1:04-CV-1602-CC) (emphasis added)
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The Applicant has filed, pursuant to the Board’s March 19, 2008 Order, an Answer
which, in each and every instance, conforms to the Federal Rule of Civil Procedure
inasmuch as it addresses each question, states with clarity what it knows and doesn’t
know and provide that if additional information should become apparent, it will
amend its Answer to include such information. The Applicant has no questions for
the Opposer, no discovery to engage in, fails to request any further extensions for
Discovery times and therefore respectfully looks forward to a trial of the instant
matter as quickly as is possible given the times already dictated by this honorable
Board. Therefore, the Applicant requests respectfully that the Board accept this
response as valid to its Order to Show Cause, deny the Opposer’s petition in whole
and direct the Opposer, where it continues to feel that the answers provided are
inaccurate or insufficient, to seek review via a correct Motion for Review and
Determination of Sufficiency and allow this matter to be judged on its merits. In the
alternative, should the Opposer wish to resolve the issues presented in its moving
papers, it may simply contact the Applicant, as duly noted by the Board and pursuant

to Trademark Rule 2.120 (e) (1).

Date: November 19, 2008.
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//Jonathan Ames//

Jonathan L. Ames
AMERICAAT.COM
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I certify that a true and correct copy of the foregoing Response to the Board’s Order

to Show Cause has been served on Opposer on November 19, 2008 via US Mail

addressed to Opposer’s attorney of record, Chuck Citropia 717 N. Harwood Suite

3400 Dallas, TX 75201 with postage thereupon fully prepaid.

Joyce Mahoney
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