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UNITED STATES PATENT AND TRADEMARK BOARD

AT&T KNOWLEDGE PARTNERS Case No. 91175967

Opposer Seriel No. 76/176,901

MOTION TO ENLARGE TIME
AMERICAAT.COM, LLC

)
)
)
)
)
)
)
)
Applicant. )
)
)
)

MOTION TO ENLARGE TIME TO ANSWER DISCOVERY

APPLICANT, Americaat.com LLC, respectfully alleges and requests as follows:

Brief History of Current Issues

1. Because of the fact that the Applicant is small business man with limited
resources while the Opposer 1s, admittedly, the giant AT&T, Applicant has
made motions to allow Applicant’s current and permanent counsel in this
matter time to unravel a very simple case that has become somewhat
unwieldy. Counsel to Applicant has also responded to motions made by

Opposer seeking, at their most egregious state, default judgment. In each and

MOTION TO ENLARGE TIME DISCOVERY




O o0 1 N U kW=

N DN D N N NN e e o e e i e

every case, this Honorable Board, in its wisdom, has found good and ample
cause to sustain Applicant’s motions, deny Opposer’s Motions and to let the
case continue citing the very foundation of the judicial system itself stating,
“As a general rule, good cause to set aside a defendant’s default will be found
where the defendant’s delay has not been willful or in bad faith, when
prejudice to the plaintiff is lacking, and where defendant has a meritorious
defense. Fred Hyvman Beverly Hills, Inc. v. Jacques Bernier, Inc., 21 USPQ2d
1556 including but not limited to TTAB Case # 91168174”.

. In response to Opposer’s petition for Default Judgment, its most recent

attempt to limit the freedom of every American and American business to
honorably and lawfully compete on a level playing field, on or about August
15™ 2007, the Board again failed to sustain Opposer’s Motion to Dismiss
citing a finding that the Applicant’s delay was neither “willful nor duly

prejudicial”.

. Also contained within that finding was a resetting of trial dates which, in part,

set January 15™, 2008 as a discovery cut-off date.

. From that date onward, Applicant had awaited the delivery of a properly

constructed set of discovery items as Opposer’s counsel had but to prepare and
submit to Applicant’s counsel of record a proper set of discovery within which

30-days 1s allowed to respond.

. In stead of responding to this Honorable Board’s decision and timely

providing Applicant’s counsel with a proper set of discovery items for
Applicant’s response, Opposer waited until well-into the 2007 Holiday Season
to do so and, on December 12", 2007, Applicant finally received, via FedEx,
the much sought-after discovery which included 1) forty-one (41)
Interrogatories, the contents of which stretch if not exceed the law relative to
the context of the questions as well-noted in the response, 2) a Request for the

Production of a substantial number of Documents, the location of which let
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alone the copying and delivery of same was, at best, onerous given the time of
season, and 3) a Request for Admissions, each of which required, at the very
least, the full 30-day period for considered response.

6. While the Applicant falls just short of alleging impropriety, it should be well-
considered that, despite having three months after this Honorable Board’s
decision within which to prepare and submit its proper discovery and direct
said discovery to the proper and current counsel in the matter allowing the
Applicant a full statutory 30-days within which to consider, investigate and
respond to said discovery without unnecessarily burdening this Honorable
Board with yet another Motion, this time to enlarge the time within which to
properly respond to Opposer’s discovery without unduly exposing Applicant
to hurried and therefore improper responses which the Applicant would
doubtless have seized upon, the Opposer waited until December 12, 2007, the
traditional Christmas Season, to propound said discovery. While the Applicant
can not speak for the intentions of others, it should be well-noted that it is
well-established and therefore well-known that, historically, individuals
employed in most every form of commerce from whom the information sought
1s typically unavailable due to Christmas and New Years vacation and
therefore unavailable. This well-known fact effectively shortened the time
within which to petition for, secure and deliver to the Opposer well-prepared
responses to a matter of a few days.

7. Despite Opposing counsel’s questionable tactics, counsel to Applicant
attempted to contact each and every party to assure complete disclosure.
Unfortunately, the vast majority of the individuals from whom Opposer seeks
information has, for the vast majority of the time allowed for investigation and
compilation, been unavailable due, again, to the timing of Opposer’s delivery

8. While, however, the Applicant is not prepared at this time to deliver to the

Opposer responses to all three sets of Discovery propounded, the Applicant
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has worked through the Holiday Season to discover and answer Opposer’s
First Set of Interrogatories propounded of the Applicant, a copy of which is
being provided to the Opposer’s counsel of record on this date together with a

copy of this Motion.

. The Applicant, as a result of the foregoing, therefore respectfully requests the

Board’s enlargement of time to a period the Board finds appropriate, within
which the Applicant and those therewith associated might honestly and
thoroughly complete the Opposer’s Request for the Production of Documents

and Admissions.

Argument for Enlargement of Time

10.Under Rules 33 and 36 of the Federal Rules of Civil Procedure, the court has

authority to grant an extension of time to respond to interrogatories and
requests for admission upon a showing of good cause. Fed. R. Civ. P. 33
(responses to interrogatories shall be served “within 30 days after the service
of interrogatories but a ... longer time may be directed by the court....”) Fed.
R. Civ. P. 36. Moreover, the court has authority to grant such an extension
retroactively. See Stearns v. Flores, No. CV F 006331 AWI LFO P, 2006 U.S.
Dist. LEXIS 18805 (E.D. Cal. Mar. 30 stating

“Defendants have made every attempt to respond to Plaintiff’s requests by

seeking time where additional time was and is needed. Given counsel for defendant’s

circumstances and the overwhelming number of requests propounded, an
extension of time serves to benefit Plaintiff, not harm him.” ; and

11.This request is made as a direct result of the fact that the Applicant should not

be held responsible for the availability of those from whom the Opposer seeks

information especially when the Opposer, with either calculation and malice or
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ignorance, elected to wait until the Opposer knew or in the alternative should
have known, that a response to one let alone three inarguably lengthy
discovery requests would place an onerous burden on the shoulders of the
Applicant.

12. Although the Opposer may argue otherwise and again seek default judgment
based thereupon if history is any indication thereof, this Motion is not intended
to delay the proceedings of the foregoing opposition but rather is filed in good
faith and is intended to further the pursuit of justice.

13.While the Applicant seeks time to complete the discovery the Opposer
demands, it in no way seeks to enlarge time to allow for discovery on the part
of the Applicant as this case is, for all of the time it has taken us to get here, a
very simple matter.

14.1In the full and complete expectation that this Honorable Board will allow this
Motion predicated on its repeated position that the best course of action is to
allow the case to be determined on its own merits, the Applicant will continue
to complete the discovery the Opposer has requested as it is the right of all

parties to seek disclosure of facts discoverable under discovery.

Conclusion

15.The Applicant is attempting to provide all that the Opposer seeks, within the
scope of the law, however the fact that the Opposer waited until one hundred
and eight (108) days after the judgment of this Honorable Board to deliver to
Applicant a series of discovery, the completion of which the Opposer either
knew or should have known could not have been effected within the statutory
time period as set forth within the Federal Rules of Court.

16.By waiting until December 12, 2007 to deliver said discovery to Applicant,
the Opposer or more specifically and reprehensibly counsel to the Opposer,

effectively reduced from thirty (30) to approximately ten (10) (given the
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propensity of individuals to take family vacations during the Christmas and
Chanukah holidays which this year included December 14™ 2007 to January
3", 2008) the working days necessary for the Applicant to 1) identify and 2)
contact all of people associated in any way with this case, 3) secure their
cooperation, 3) await their research, discovery, duplication and provision of
answers and/or documents at the most holiest of holidays irrespective of
individual faith and 4) prepare in proper form responses to forty-one (41)
Interrogatories, sixty-seven (67) Requests for the Production of Documents
and sixty-four (64) Requests for Admissions.

17.Counsel to the Applicant is well-familiar with the various tactics which are
employed in an attempt to prevail however there must be the proverbial line in
the sand that is not crossed. Counsel to the Applicant knew, or in the
alternative should have known, that time simply did not permit the completion
of the discovery requested. Further, counsel to the Applicant knew or in the
alternative should have known that the full and complete disclosure to which
both sides are entitled, in the instant matter, depended on the availability of
others and while the Applicant can assure his own availability, he has no
control over the availability of others from whom documents, answers and
admissions are sought.
NOW THEREFORE, the Applicant respectfully request an extension of time

within which the Applicant may complete the compilation and provision of

information to the Opposer with such time at the discretion of this Honorable

Board.
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Dated this 12th day of January, 2008 and respectfully

// Jonathan L. Ames//
Counsel to Applicant
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