Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA152834

Filing date: 07/24/2007

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91175967
Party Defendant
AmericaAt.com, LLC
Correspondence AmericaAt.com, LLC
Address Suite 449
2250 E. Tropicana
Las Vegas, NV 89119
UNITED STATES
Submission Answer
Filer's Name Jonathan L. Ames
Filer's e-mail jlames@bluelinecinema.tv
Signature /l[Jonathan L. Ames//
Date 07/24/2007
Attachments ans motion to dismiss.pdf ( 10 pages )(146761 bytes )



http://estta.uspto.gov

Jonathan L. Ames

for

Americaat.com LLC
7346 Sandpiper Drive
Quartz Hill, CA 93536
661-943-6436

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE
THE TRADEMARK TRIAL AND APPEAL BOARD

AT&T Knowledge Ventures II, L.P.
Opposer

OPPOSITION # 91175967
Serial # 76176901

V.

Americaat.com, LLC
Applicant

N v e Nt e N N e’

APPLICANT’S ANSWER TO OPPOSER’S MOTION FOR
DEFAULT JUDGMENT

Applicant AmericaAt.Com (hereinafter “Applicant”), respectfully files this response to
Opposer’s Motion for Default Judgment and Cross Motion and Brief for Entry of Default

Judgment.

APPLICANT’S RESPONSE TO MOTION
L BRIEF BACKGROUND OF PROCEEDINGS
On or about July 18, 2007, Counsel to Applicant received an e-mail from Applicant and

client that a Motion for Default Judgment had been filed with the Board citing



Applicant’s failure to respond timely to the Board’s affirmative decision to grant
Applicant Counsel’s petition for additional time within which to answer Opposer’s
Interrogatories. Counsel informed Applicant at that time that Counsel was unaware of
any such decision by the Board and acted to access the USPTO Web Site to certify the
veracity of the claim. Therein Counsel to Applicant found that indeed the Board had
acted to grant Applicant’s petition for an extension of time finding that, “the standard is
the Fed. R. Civ. P. 55(c) standard, i.e., whether the defendant has shown good cause why
default judgment should not be entered against it. As a general rule, good cause will be
found where the defendant’s delay has not been willful or in bad faith, when prejudice to
the plaintiffis lacking, and where defendant has a meritorious defense. See Fred
Hayman Beverly Hills, Inc. v. Jacques Bernier Inc., 21 USPQ2d 1556 (TTAB 1991). The
determination of whether default judgment should be entered against a party lies within
the Board’s sound discretion. In exercising that discretion, the Board is mindful of its
policy to decide cases on their merits where possible and therefore only reluctantly
enters judgment by default for failure to timely answer. See TBMP Section 312.02 (2d

ed. rev. 2004).”

As would be expected, Counsel to the Applicant initiated an investigation into the reasons
why notice of such ruling had not been received by Counsel to Applicant or the Applicant
himself beginning with telephone calls to Veronica White, Anne Linnehan and Denise
Del Gizzi, all USPTO staff acting in various capacities relative to the instant matter. On
July 24, 2007, Ms. Denise Del Gizzi, Director of the USPTO Paralegal Department

discovered that indeed the Board had acted to grant Applicant’s petition and scheduled



the mailing of such decision on 30 MAY 2007. Unfortunately, the address to which the
decision was mailed was that of the Applicant’s former counsel and not to the
Applicant’s current counsel of record which explains fully why Counsel to Applicant had

failed to submit the subject answers.

It was further determined by Ms. Del Gizzi that the fault lay in the fact that, despite
current counsel’s pre-existing appearance for the Applicant making current Counsel
Applicant’s rightful Counsel of Record the appropriate communications conduit, the
USPTO database, had not been updated to reflect the change in counsel nor the change in
address. Therefore, while such mailing of the Board’s decision in favor of the Applicant
was indeed effected, the USPTO also found that the USPTO delivered such finding,
together with pertinent information contained therein, specifically a 30-day time limit
within which to file the answers sought by the Opposer, to the wrong address. It is for
this reason and this reason only that the answers sought were not delivered timely and

thus compliance with the Board’s affirmative decision and directive were not possible.

IL. BRIEF ARGUMENT IN SUPPORT OF DENIAL OF OPPOSER’S
MOTION FOR DEFAULT JUDGMENT
Throughout these proceedings, Counsel to Opposer has continually sought dismissal of
this case and denial of Applicant’s application citing a failure to show good cause why
these proceeding should continue. Counsel to Opposer has argued his belief that the
Opposer should not have to defend his opposition further citing inaccurate allegations of

Applicant’s “pattern of refusal to abide by the rules of practice applicable to trademark



Office proceedings”. Respectfully, Counsel’s allegations are false, malicious and
designed to bar Applicant’s right to a fair and impartial hearing on the facts of the instant

matter.

Applicant is a small businessman, especially when compared to Opposer who’s
admittedly one of if not the largest provider of telephone and other services in the nation.
As Counsel to Opposer amply states within many of his filings, Applicant has indeed had
no less than three (3) separate counsels of record in this matter, each successively
replaced for various reasons not the least of which is a lack of funds to pursue this matter.
This issue is exactly why current Counsel has agreed to take the case Pro Bono and has
fought as diligently as he has to re-align the case to USPTO standards and proceed only

when a clear picture has emerged of the previous counsels’ work.

There is no conspiracy here to subvert the efforts of the Office of the USPTO and
especially it’s administrative, decision-making branch as Opposing Counsel has wrongly
asserted and there is no intentional pattern of a refusal provide discovery that is rightfully
due Opposer. In point of fact, Applicant’s current counsel has worked diligently and
closely with the USPTO and the individuals cited hereinabove to resolve what should be
a very simple case to get it back on track but because of issues like counsel changes,
unavailable paperwork and, most recently, an inaccurate USPTO database which mis-
addressed this honorable Board’s decision favorable to the Applicant to an arcane
address, has turned into somewhat of a difficult case. In short, when this honorable Board

makes a finding in the affirmative for the Applicant, Counsel and Applicant should be



celebrating the moving forward of the case at hand rather than acting to intentionally
sabotage the very effort that caused the Applicant and his Counsel to prevail which has
heretofore been inaccurately described by Opposer’s Counsel as a blatant disregard for

TTAB rules as Counsel to the Opposer maliciously contends.

By the Board’s own findings as articulated within it’s May 30, 2007 decision, “the
standard is the Fed. R. Civ. P. 55(c) standard, i.e., whether the defendant has shown
good cause why default judgment should not be entered against it. As a general rule,
good cause will be found where the defendant’s delay has not been willful or in bad faith,
when prejudice to the plaintiff is lacking, and where defendant has a meritorious
defense. See Fred Hayman Beverly Hills, Inc. v. Jacques Bernier Inc., 21 USPQ2d 1556
(TTAB 1991). The determination of whether default judgment should be entered against
a party lies within the Board’s sound discretion. In exercising that discretion, the Board
is mindful of its policy to decide cases on their merits where possible and therefore only
reluctantly enters judgment by default for failure to timely answer. See TBMP Section
312.02 (2d ed. rev. 2004).” Add to this the Applicant’s willingness to provide to the
Opposer that which he requires, again, simple answers to simple interrogatories, and
there fails to exist a reasonable, responsible foundation for the granting of Opposer’s
Motion for Default Judgment thereby depriving this Applicant a fair and just hearing of
the instant matter by this honorable Board. As so eloquently stated in innumerable courts
across the land, “the severe sanction of a dismissal or default judgment is appropriate

only as a last resort, when less drastic sanctions would not ensure compliance with the



court’s orders.(Wheel Outlet of Georgia v. TruSpinners International el al) GCA 1:04-

CV-1602-CC) (emphasis added)

1. CONCLUSION

Current counsel was retained and agreed to represent the Applicant on a Pro Bono basis
for the express purpose of seeing justice afforded those who find themselves financially
unable to defend that which current counsel believes to be a meritorious and just case. In
a day and age where justice is directly proportional to the size of one’s pocketbook,
Counsel to Applicant takes personally the unfounded, false, malicious, harmful and
deleterious allegations articulated repeatedly within Counsel to Opposer’s Answers and
Briefs offensive and a direct attempt to subvert justice. Applicant’s current Counsel has
worked fastidiously to, for lack of more accurate wording, get this case back on track
such that this honorable Board might hear, consider and then render a verdict predicated
on facts presented pursuant to trademark Office proceedings; proceedings which Counsel

to Opposer claim “amount to wasteful litigation tactics.”

By the USPTO’s own admission, the response to Applicant’s petition for additional time
within which to answer Opposer’s interrogatories which underpins wholly the Opposer’s
Motion for Default Judgment could not be effected because the USPTO, reliant wholly
upon its own database, delivered a decision favorable to the Applicant, a decision which
Counsel to the Applicant fought for, to the wrong address. To find for the Opposer in his
Motion for Default Judgment which holds the Applicant responsible for an error on the

part of a governmental database, the accuracy of which is the sole responsibility of the



USPTO, would be unconscionable and would illustrate accurately a Denial of Due

Process.

Opposer states in his Motion for Default Judgment that Applicant was represented by
three separate counsels unfamiliar with the practice of Trademark and Appeal Board. 1
assure the court, after appearing innumerable times in Federal Court in Trademark
Infringement litigation cases and prevailing each and every time, this Counsel is not only
familiar with the rules of practice but eager to complete this case on a timely basis. If it is
a question of unfamiliarity with this particular case, I so admit. But to represent an
individual whose success in this Application and whose very business relies on expert
representation without wholly familiarizing myself with the facts surrounding it would be
unconscionable. This honorable Board has already seen fit to find for the Applicant as
evidenced by its most recent decision. Answers to Opposer’s interrogatories have already
been prepared and are ready for provision thereby getting the case back on track and
headed for a timely adjudication. Having prevailed in each previous Federal Trademark
infringement case, I can assure you that both Counsel to and Applicant are eager and
ready to pursue this to a timely and successful end. Thus, for the reasons stated
hereinabove, I respectfully request that you deny the Opposer’s current Motion for
Default Judgment and allow the Applicant to submit very simple answers to very simple
interrogatories thereby allowing justice to take its due and proper course and this case to

be adjudicated in a timely, proper, fair and equitable manner. In Puckett v. Tandem

Staffing Solutions, Inc., 2007 U.S. Dist. LEXIS 47287 (N.D. I1l. June 27, 2007), the court

opined that, “in order to impose a default judgment sanction, a finding of ‘willfulness,



bad faith or fault’ must be found, which the movant must establish by clear and
convincing evidence. Furthermore, default judgment should be used only in extreme
situations, or when other less drastic sanctions have proven unavailing.” Again,
respectfully, this honorable Board found in its May 30, 2007 granting of additional time
“Inasmuch as the Board presumes that applicant did not receive the institution notice, the
Board finds that applicant has shown good cause why default judgment should not be
entered against it. In particular, applicant’s failure to answer in a timely manner was
neither willful, nor in bad faith. Rather it was caused by applicant's non- receipt of the
institution notice. Further, there is no evidence of any prejudice to Opposer, such as lost
evidence and/or unavailable witnesses.” In the instant matter, the Applicant should not be
made to suffer for the inaccuracies of the USPTO database address and Counsel of

Record records.

Respectfully submitted this 24™ day of July, 2007.

//Jonathan L. Ames//






PROOF OF SERVICE BY U.S. MAIL
(1013A, 2015.5 CCP)

On July 24 , 2007, I served a copy of the following:

Answer to Opposer’s Motion for Default Judgment

to the following parties:

AT&T Knowledge Venture Partners 11 LLP

645 East plumb Lane

Reno, NV 89502

by placing a copy thereof in an envelope, sealing said envelope and depositing said
envelope with the U.S Mail, postage thereon fully pre-paid from Quartz Hill,

California

I declare under penalty of perjury of the laws of the State of California that the
foregoing is true and correct.

S GREN

Joyce A. Mahoney



