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T/5065-2
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BARON HENRI DE CRESSAC,

Application Nos. 78/550,279

Opposer, 78/550,292

V.
D & M NEW WORLD MANAGEMENT, INC., Opposition No. 91175371

Applicant.

MEMORANDUM OF LAW IN OPPOSITION
TO OPPOSER’S MOTION FOR SUMMARY JUDGMENT

I INTRODUCTION

This is an opposition proceeding wherein opposer, Baron Henri De Cressac (the
“Opposer”) filed opposition to Application Serial No. 78/550,279 for the mark BARON HENRI
DE CRESSAC and Application Serial No. 78/550,292 for the mark BARON HENRI DE
CRESSAC PETITE CHAMPAGNE CONTROLED 1ST GROWTH PETITE CHAMPAGNE
V.S VERY SPECIAL COGNAC PRODUCT OF FRANCE 750 ML EMB 16089E 40%
ALC./VOL. and Design (collectively, “the Applicant’s Marks”) filed by D & M New World
Management, Inc. (the “Applicant”) for wines and distilled spirits. Applicant has denied the
essential allegations of the Notice of Opposition, and Opposer has moved for Summary

Judgment.

II STATEMENT OF FACTS

Applicant is a New York corporation with its principal place of business at 50 Hempstead
Gardens Drive, West Hempstead, New York. Opposer, Baron Henri De Cressac, is the president

of CSI International (“CSI”), a French corporation with its offices at 90 Rue de Vincennes, 33000
{00869666.1}



Bordeaux, France. Opposer and Applicant started their business relationship in the beginning of
2004, when they agreed that CSI would produce and bottle cognac, which would be imported
into and sold in the United States under the Applicant’s private label. After considering and
rejecting several brand names, Applicant and Opposer agreed to use the name BARON HENRI
DE CRESSAC. In accordance with this agreement, on January 19, 2005, Applicant filed
applications for registration of the Applicant’s Marks. To confirm this agreement, on April 28,
2005, Applicant and CSI entered into a written Sales Agreement (the “Agreement”), a copy of
which is attached as Lazarus Declaration Exhibit A, including an Assignment of Trademark
(the “Assignment™), a copy of which is attached as Lazarus Declaration Exhibit B. Opposer
executed the Agreement and the Assignment. During 2005, Opposer repeatedly confirmed his
consent to Applicant’s registration of the Applicant’s Marks. See e.g., document executed by
Henri De Cressac, dated May 15, 2005, attached hereto as Lazarus Declaration Exhibit C; e-
mail by Henri De Cressac, dated September 26, 2004, attached hereto as Lazarus Declaration
Exhibit D; document by Henri De Cressac, dated October 2, 2004, attached hereto as Lazarus
Declaration Exhibit E.

The Agreement provided that in the event of a dispute, the parties “agree that Arbitration
hereunder shall be in lieu of all other remedies and procedures, and shall be the exclusive method
for resolving any disputes arising out of the Agreement”. A dispute arose between Applicant and
CS], aﬂd on May 26, 2006, Applicant filed a Notice and Demand for Arbitration with the
American Arbitration Association in New York, New York, commencing an arbitration
(hereinafter, the “Arbitration”) against CSI and alleging breach of the Agreement. Lazarus
Declaration Exhibit F. CSI filed a response and counterclaims seeking, inter alia, rescission of

the Agreement and the Assignment. Lazarus Declaration Exhibit G.
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Hearings were held on March 19, 2007 through March 22, 2007. Following the hearings,
the arbitrators rendered their award in writing, signed and affirmed, on April 25, 2007, April 27,
2007 and April 30, 2007 (the “Award”). A copy of the Award is attached as Lazarus
Declaration Exhibit H. On May 17, 2007 Applicant commenced a separate proceeding to
vacate the Award. Applicant’s Notice of Petition to Vacate the Arbitration Award, Petition to
Vacate Arbitration Award, and affirmation of Harlan M. Lazarus in Support of Petition to Vacate
Arbitration Award (collectively, hereinafter, “Applicant’s Petition to Vacate™) are collectively

annexed hereto, without exhibits, as Lazarus Declaration Exhibit I.

Separately from the Arbitration, on January 29, 2007, Opposer filed the Notice of

Opposition instituting the present action.

III  FACTS IN DISPUTE

Applicant’s evidence establishes that:

. On April 28, 2005, Opposer executed the Agreement and the Assignment assigning all of

its rights in the mark BARON HENRI DE CRESSAC to the Applicant.

. By filing its Petition to Vacate, Applicant effectively and timely appealed the arbitration

Award which declared the Assignment to be void ab initio.

. The issue of Opposer’s consent to Applicant’s registration of the Applicant’s Marks was

never considered or decided by the Arbitration Panel.

. Opposer further consented to Applicant’s registration of the Applicant’s Marks in an e-

mail, dated September 26, 2004. See, Lazarus Declaration Exhibit D.

o Opposer further consented to Applicant’s registration of the Applicant’s Marks in a
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document by Henri De Cressac, dated October 2, 2004. See, Lazarus Declaration Exhibit E.

o Opposer confirmed his consent to Applicant’s registration of the Applicant’s Marks in a

document dated May 15, 2005. See, Lazarus Declaration Exhibit C.

Thus, the issue of Henri De Cressac’s consent to Applicant’s registration of the

Applicant’s Marks is in dispute.

v ARGUMENT
1 A DEFAULT JUDGEMENT SHOULD NOT BE ENTERED AGAINST APPLICANT

In accordance with TBMP §312.02, default judgment should not be entered against a
defendant, for failure to file a timely answer to the complaint, when the defendant shows that (1)
the delay in filing an answer was not the result of willful conduct or gross neglect on the part of
the defendant, (2) the plaintiff was not substantially prejudiced by the delay, and (3) the
defendant has a meritorious defense to the action. TBMP §312.02. The showing of a meritorious
defense does not require an evaluation of the merits of the case. All that is required is a plausible

response to the allegations in the complaint. Id.

The original due date for filing the Answer to the Notice of Opposition was indeed May
10, 2007. On March 1, 2007, Applicant requested an extension of time for filing the Answer due
to the fact that Applicant’s attorney was changing a place of business and, consequently, did not
have access to documents necessary for preparing a proper response. After filing the request for
extension of time and prior to the Answer’s due date, Applicant’s attorney telephoned the
Interlocutory Attorney, Elizabeth A. Dunn, and inquired as to a status of the requested extension.
The Interlocutory Attorney informed the Applicant’s attorney that it would take additional time

for the Board to act on the request. On March 21, 2007, without waiting for the Board’s decision
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on the request, Applicant filed its Answer.

In the present case, the failure to file the Answer on the original due date was clearly due
to the Applicant attorney’s inability to access necessary documents and Applicant’s reliance on
the filed request for extension of time, and was not the result of any willful conduct or gross
neglect. Moreover, the eleven-day delay in the filing of the Answer could not have caused any
prejudice to the Opposer, where the Opposer was put on notice of the upcoming delay by the
Applicant’s request and has not voiced its opposition to the extension either by formally
responding to the request or telephoning the Applicant’s attorney. Finally, by submitting the
Answer, which was not frivolous, Applicant has adequately shown that it has a meritorious

defense. Accordingly, a default judgement should not be entered.

2 OPPOSER’S MOTION FOR SUMMARY JUDGEMENT IS PREMATURE AND
SHOULD BE DENIED

A. Summary Judgement Standard

Federal Rule of Civil Procedure ("Fed. R. Civ. P.") 56(c) provides that summary
judgement "shall be rendered forthwith if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to judgement as a matter of law."
Celotex Corp. v. Catrett, 477 U.S. 317, 322,91 L. Ed. 2d 265, 106 S. Ct. 2548 (1986); Anderson
v. Liberty Lobby, 477 U.S. 242,91 L. Ed. 2d 202, 106 S. Ct. 2505 (1986). Summary judgeﬁent
"is appropriate only 'after adequate time for discovery and upon motion, against a party who fails
to make a showing sufficient to establish the existence of an element essential to that party's case,
and on which that party will bear the burden of proof at trial."" Thornton v. Syracuse Savings

Bank, 961 F.2d 1042, 1046 (2d Cir. 1992), quoting Celotex, 477 U.S. at 322. "In deciding
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whether to grant summary judgement, all inferences drawn from the materials submitted to the
trial court are viewed in a light most favorable to the party opposing the motion. The
nonmovant's allegations are taken as true and it receives the benefit of the doubt when its
assertions conflict with those of the movant." Cruden v. Bank of New York, 957 F.2d 961, 975
(2d Cir. 1992). "Only when no reasonable trier of fact could find in favor of the moving party

should summary judgement be granted." Id.

The burden of showing that no genuine factual dispute exists rests on the party seeking
summary judgment. See, e.g., Adickes v. S.H. Kress & Co., 398 U.S. 144, 157, 90 S. Ct. 1598,
1608, 26 L. Ed. 2d 142 (1970); Chambers v. TRM Copy Centers Corp., 43 F.3d 29, 36 (2d Cir.
1994); Gallo v. Prudential Residential Services, Ltd. Partnership, 22 F.3d 1219, 1223 (2d Cir.
1994). In evaluating the record to determine whether there is a genuine issue as to any material
fact, "the evidence of the non-movant is to be believed, and all justifiable inferences are to be
drawn in his favor." Anderson v. Liberty Lobby, 477 U.S. at 255, 106 S. Ct. at 2513; Chambers v.
TRM, 43 F.3d at 36; Gallo v. Prudential, 22 F.3d at 1223; Apex Oil Co. v. DiMauro, 822 F.2d
246, 252 (2d Cir.), cert. denied, 484 U.S. 977, 108 S. Ct. 489, 98 L. Ed. 2d 487 (1987). "If, as to
the issue on which summary judgment is sought, there is any evidence in the record from any
source from which a reasonable inference could be drawn in favor of the nonmoving party,

summary judgment is improper." Chambers, 43 F.3d at 37.
For the reasons set forth below, De Cressac cannot meet this burden of proof.

B. De Cressac Consented to Applicant’s Registration of the Applicant’s Marks

Section 2(c) of the Lanham Act allows an applicant to register a trademark comprising a

name of a particular living individual with a written consent of such individual. 15 U.S.C.
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$§1052(c).

Opposer consented to Applicant’s registration of the Applicant’s Marks on several
occasions. Specifically, on September 26, 2004, Opposer sent an e-mail to the Applicant asking
the Applicant to register the Opposer’s name as the trademark. See, Lazarus Declaration
Exhibit D. Further, on October 2, 2004, the Opposer sent another document to the Applicant
stating that the Applicant should register his name as a trademark “as soon as possible.” See,
Lazarus Declaration Exhibit E. Further, on April 28, 2005, Opposer executed the Agreement
and ;che Assignment assigning all of its rights in the mark BARON HENRI DE CRESSAC to the
Applicant. See, Lazarus Declaration Exhibits A and B. Finally, Opposer confirmed his
consent to Applicant’s registration of the Applicant’s Marks in a document dated May 15, 2005,
where he stated that “D & M New World Management, Inc. ... is the owner of the trademark

BARON HENRI DE CRESSAC COGNAC.” See, Lazarus Declaration Exhibit C.

In accordance with the Examiner’s requirement, on June 1, 2006, Applicant has
submitted the Assignment as evidence of the Opposer’s written consent to the Applicant’s
registration of the Applicant’s Marks. Because such consent was only requested by the Examiner
in the 78/550,279 Application, Applicant only submitted the Assignment for this Application.

On June 15, 2007, Applicant also submitted to the Trademark Office the document shown in

Lazarus Declaration Exhibit C as a further evidence of the Opposer’s consent.

Accordingly, there is sufficient evidence in the record from which a reasonable inference

could be drawn in favor of Applicant. Therefore, summary judgment is improper.

C. Applications Are Not Barred by Res Judicata

Under the doctrine of res judicata, i.e., claim preclusion, a judgment on the merits in a

{00869666.1}



prior suit bars a second suit involving the same parties or their privies based on the same cause of
action. Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n.5, 58 L. Ed. 2d 552,99 S. Ct. 645
(1979). As further explained by courts, there are three requirements that must be met in order to
apply the doctrine of claim preclusion: "(1) whether the prior judgment was rendered by a court
of competent jurisdiction; (2) whether the prior judgment was a final judgment on the merits; and
(3) whether the same cause of action and the same parties or their privies were involved in both
cases." Banks v. International Union Electronic, Elec., Technical, Salaried and Machine

Workers, 390 F.3d 1049, 1052 (8th Cir. 2004).

While there is no dispute that the Arbitration involved the same parties or their privies
and that the arbitration Award was rendered by a panel of competent jurisdiction, it is premature
to give the Award the force of a final judgement on the merits because Applicant appealed the
Award by filing a Petition to Vacate Arbitration Award. See, Lazarus Declaration Exhibit 1.
Moreover, Opposer failed to satisfy the third requirement of applying res judicata because the
cause of action of the Arbitration was not the same as the cause of action in the present

Opposition.

Following the arbitrators’ determination of the merits of party’s claims, the party may
return to the court to seek limited review of the award under the criteria set forth in 9 U.S.C. §10.
Accordingly, on May 17, 2007, Applicant filed the Petition to Vacate Arbitration Award
asserting inter alia that the Award was procured by fraud and misconduct and is totally irrational.
See, Lazarus Declaration Exhibit L. It is undisputed that, in certain circumstances, an
arbitration award may provide a basis for precluding a subsequent federal action, where the

award was not or has not yet been appealed to a reviewing court. Burger King Corp. v. B-K of
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Kansas, Inc., 1987 U.S. Dist. LEXIS 3606. However, where the arbitration award is appealed
and where the subsequent appellate decision may overturn the arbitration award, it is better to
postpone the res judicata question pending resolution of the appeal. Id. at 11. Accordingly, it
would be premature to give the arbitration Award full res judicata effect, where the Petition to

Vacate this Award has not yet been considered or decided.

The general rule of res judicata applies to repetitious suits involving the same cause of
action. But where the second action between the same parties is upon a different cause or
demand, the principle of res judicata is applied much more narrowly. In this situation, the
judgment in the prior action operates as an estoppel, not as to matters which might have been
litigated and determined, but "only as to those matters in issue or points controverted, upon the
determination of which the finding or verdict was rendered." Cromwell v. County of Sac, 94 U.S.
351,353, 24 L. Ed. 195; 1876 U.S. LEXIS 1872 (1877). And see Russell v. Place, 94 U.S. 606,
24 L. Ed. 214; 1876 U.S. LEXIS 1916 (1877); Southern Pacific R. Co. v. United States, 168 U.S.
1,48, 18 S. Ct. 18; 42 L. Ed. 355; 1897 U.S. LEXIS 1705 (1897); Mercoid Corp. v. Mid-

Continent Co., 320 U.S. 661, 671, 64 S. Ct. 268; 88 L. Ed. 376; 1944 U.S. LEXIS 1396 (1944).

The nature of the dispute heard by the arbitration panel was not the same as the dispute
now presented to the Board. As evidenced by the D & M’s Demand for Arbitration, annexed as
Lazarus Declaration Exhibit F, and the CSI’s August 16™ 2007 Answer to Demand for
Arbitration and Counterclaims, annexed as Lazarus Declaration Exhibit G, the cause of action
considered in the Arbitration was breach of the Sales Agreement, annexed as Lazarus
Declaration Exhibit A, and validity of the Trademark Assignment schedule of the Sales

Agreement, annexed as Lazarus Declaration Exhibit B. The issues of the ownership of the
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Applicant’s Marks or of Opposer’s consent to Applicant’s registration of the Applicant’s Marks
were never considered or decided by the arbitration panel. In fact, the panel specifically refused
to determine whether Applicant’s pending Trademark Applications should be transferred to CSL
See, Lazarus Declaration Exhibit J, pgs. 874-875 of March 22, 2007 Transcript. Accordingly,
the cause of action involved in this Opposition proceeding is not swallowed by the Award issued
in the Arbitration proceeding. Therefore, the parties are free to litigate points which were not at

issue in the Arbitration.

Further, in order to analyze whether the two suits were based on the same cause of action,
it may be necessary to determine whether, for purposes of claim preclusion, a claim for rescission
of an agreement based on fraudulent inducement and misrepresentations is based on the same set
of factual allegations as a petition to oppose federal registration of a mark. See, Jet, Inc. v.
Sewage Aeration Sys., 223 F.3d 1360, 1363 (Fed. Cir. 2000); see also, Prochotsky v. Baker &
MecKenzie, 966 F.2d 333, 335 (7th Cir. 1992); Sanders Confectionery Prods. v. Heller Fin., Inc.,
973 F. 2d 474, 484 (6th Cir. 1992) (“Identity of causes of action means an identity of facts

creating the right action”).

A set of facts which underlie a petition for opposition include, inter alia:
e the petitioner’s belief of being injured by registration; and
e grounds upon which a mark should not be registered, including, for example, absence

of a petitioner’s written consent to register his name as the mark. 15 U.S.C. §1063.
None of the above is required to establish the claim for rescission or invalidation of an
agreement based on fraudulent inducement and misrepresentations. Therefore, claim preclusion
cannot bar Applicant’s trademark applications.

10
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D. Applications Are Not Barred by Collateral Estoppel

Opposer has correctly identified the factors required to establish the doctrine of issue
preclusion, i.e., the collateral estoppel. Specifically, to bar revisiting of issues that have been

already fully litigated, four factors are required to be present:
“(1) identity of the issues in a prior proceeding;
(2) the issues were actually litigated;
(3) the determination of the issues was necessary to the resulting judgment; and,

(4) the party defending against preclusion had a full and fair opportunity to litigate the

issues.” Jet, Inc. at 1366.

There is no identity of issues between the Arbitration and the present Opposition.
Specifically, the issue in the Opposition is whether Applicant had a written consent from the
Opposer to register the Applicant’s Marks. Tiﬁs issue was not present to, considered or decided
by the Arbitration Panel. Instead, the Arbitration was related to the validity of the Assignment
document. Moreover, as discussed in more detail above, the Assignment is not the only
document where Opposer stated his consent to the Applicant’s registration of the Applicant’s
Marks. Therefore, there is no identity of issues between the Arbitration and the present

Opposition.

The issue of the Opposer’s consent to the Applicant’s registrations was never litigated
before. Consequently, there was no determination on this issue and Applicant had no

opportunity to fully litigate the issue.

Accordingly, Applications are not barred by the collateral estoppel.

11
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A\ CONCLUSION

For all of the reasons discussed above and addressed in the accompanying Declaration of
Harlan M. Lazarus and in the exhibits thereto, the Opposer's motion for summary judgment

should be denied in all respects.

Dated: New York, New York
September 21, 2007 Respectfully submitted,

OSTROLENK, FABER, GERB & SOFFEN, LLP
Attorneys for Applicant

By:__ /anna vishev/
Anna Vishev
1180 Avenue of the Americas
New York, New York 10036-8403
(212) 382-0700

12
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T/5065-2
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PR2UIMIANC VIR TY AR Ay TS A T AR e e e

BARON HENRI DE CRESSAC,

Application Nos. 78/550,279

Opposer, 78/550,292

V.
D & M NEW WORLD MANAGEMENT, INC., Opposition No. 91175371

Applicant.

DECLARATION OF HARLAN M. LAZARUS IS SUPPORT OF
APPLICANT’S OPPOSITION TO OPPOSER’S MOTION FOR SUMMARY

et W ¥ AN AN MCAYI RS, T\ LA A i L e

JUDGMENT

HARLAN M. LAZARUS, pursuant to 28 U.S.C. §1746, declares:
1. 1am a member of the firm of Lazarus and Lazarus, P.C.

2. The law firm of Lazarus and Lazarus, P.C. was counsel for D & M New World
Management, Inc., doing business as Apollo Fine Spirits (“Applicant”) in the
arbitration before the American Arbitration Association’s International Center for
Dispute resolution, captioned D&M New World Management, Inc. d/b/a/Apolio Fine

Spirits v. CSI International (the “Arbitration”).

3. I submit this declaration in support of Applicant’s opposition to Opposer’s motion

for summary judgment.
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. Attached hereto as Exhibit A is a true and correct copy of the Sales Agreement

between Applicant and CSI International (“CSI”), dated April 28, 2005.

. Attached hereto as Exhibit B is a true and correct copy of the Assignment of

Trademarks, dated April 28, 2005.

_ Attached hereto as Exhibit C is.a true and correct copy of the document executed by

Henri De Cressac, dated May 15, 2005.

. Attached hereto as Exhibit D is a true and correct copy of the e-mail by Henri De

Cressac, dated September 26, 2004,

_ Attached hereto as Exhibit E is a true and correct copy of the document by Henri De

Cressac, dated October 2, 2004.

. Attached hereto as Exhibit F is a true and correct copy of the Notice and Demand for

Arbitration filed by Applicant with the American Arbitration Association.

10. Attached hereto as Exhibit G is a true and correct copy of the Answer to Demand for

Arbitration and Counterclaims filed by CSI in the Arbitration.

11. Attached hereto as Exhibit H is a true and correct copy of the Award issued in the

Arbitration.

12. Attached hereto as Exhibit I is a true and correct copy of the Applicant’s Notice of

Petition to Vacate the Arbitration Award, Petition to Vacate Arbitration Award, and
affirmation of Harlan M. Lazarus in Support of Petition to Vacate Arbitration Award

(collectively, hereinafter, “Applicant’s Petition to Vacate”).

13. Attached hereto as Exhibit J is a true and correct copy of pages 874-877 of March

22, 2007 Transcript of the Arbitration.
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I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE

AND CORRECT.

EXECUTED ON SEPTEMBER 21, 20 YORK, NEW YORK.
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T/5065-2

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BARON HENRI DE CRESSAC,

V.

D & M NEW WORLD MANAGEMENT, INC,,

Opposer,

Applicant.

Submitted in Support of Applicant’s
Opposition to Opposer’s Motion for
Summary Judgment

Opposition No. 91175371

LAZARUS DECLARATION

EXHIBIT A
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DgM NEW WORLD MANAG. .

-

-
¥

SALES AGREEMENT -
This Sale Agreement (“Agreerient”) dated march 23 2005 is made by and
between D&M NEW WORLD MANAGEMENT INC, d.b.a. APOLLO FINE
. SPIRITS ("Buyer”), having its place of business at 50 Hemstead Garden drive
- West Herastead NY 11552 and €SI Fiternational (“Seller”), having its principal
- place of businéss at 9o rue de Vincennes 33000 Bordeaux France. : .

_ WHEREAS, S_eﬂer:.desires to sell and Buyer desires to purchase *Baron
Henri de Créssac Cognac Product as more particularly set forth on Schedule 1 to
y timeé from' time to time bé modified, amended, or.

- this Agréemeént as it may @

supplemented; <}

- NOW, THEREFORE, for the consideration stated in this Agreement, the
parties héreby agree as follows: -

1.1 The Seller ﬁndertalées to sell, an&l the Buyer to receive and ta pay for
the Produet in aceordance with the provisions of this Agreement.” '

2. QUALITY OF GOODS

- 2.1 The quality of the Product shall be good quality, petite champagne .
Coghae; ju compliance with Buyer's written Purchese Order and edch docuinent
drawn by Seller in connéction with the Product, including certificate of

.conformity and quality certificate, fit for the purposes fox which the Product is
intended, of even kind and quality within each delivery of Product, adéquately
containied, packaged and labeled, as each Purchase Order miay require, and
conform to the prémises and affirmations of fact made on each coritainérdnd

- 1abel affixed by Seller to the Product or the contajners, packaginig of other |

materials within which, or in connection with which the Producf is delivered
"33, 'The packeging of Product by Seller shauld guarantee their satety.
g, Tt cispatcted Tt of goodsthe Seller denys u the ollowing
- a. t Céiﬁﬁciate of ongm,m frenéh _
b, Cerﬁﬁcaie of conforrmty, in fre;lch

000268
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- Buyer within twenty days of Buyer's transmittal of
precedinig patagraph of Seller’s ttention to inspect, or §

| i_nspéc;ﬁgi Dursuant to this

 toghether wih réports of independent quality control organitzations retained by
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d. Speciﬁeaﬁon.

e Bill of Lading

3.2 * All documents drawn by Seller in conﬁectic_n with the Product,
including without limyitation, each document described in subparagraph. 3.3
above, shall be drawn in English and French ' .

4. TERMS OF GOOD DELIVERY

4.1.  Delivery basis: EX Se_:}le;’s war‘éhouse at chagteauBemard, ‘or such-
othér location as the parties may agrée to in writing. '
4.2 ._fi‘érms of s_hipp_i_ng <In compliance with Buyer’s Purchase Qrder.

4;3 The seller shall ﬁcﬁfy bﬁ_yer in writmg of the-dz’_cé upon which
the product shall be delivéred. ' : :

5. CLAIMS AND THE ORDER OF THEIR SETTL.EMENT

51 Buyer shall have the ﬁght to'raise a claim to as to the Quality of
Product within & period of 45 days from receipt of such Product at.-

Biiyer’s warehorise.

52 The dte of making 2 claim is considered the date.of transmittal of a
claim in. writing by Buyer to Seller which such clajmi shall be sent by Buyer fo
Seller in writing by an intérnationally recognized express miail delivery Service to
Seller’s address as set forth in the preamble hevedf, Biiyer shiall enclose a detafled
report by afr independent quality dontrol organization with réspect to such elaim.

. . 5:3. Buyer shall, upon Seller’s request in writing, made by Seller upon
réasonable notice to Buyer, mike available for inspection at Buyer's warehotse -

by, an independent quality confrol organizstion retained: by Seller, the: Product

‘Failtre by Selles to notify .
a claim pufsuant to the'
failure by Seller: t¢ inspect

with respect to which a ¢laim his been viade by Bityer.

the Product within sixty days of Buyer's transimittal of sueh claim, shall forever

‘bar Seller from contesting such claim. Seller shall within twenty days of Seller’s

tant to this subparagraph provide to Buyer a detailed réport of .
the-inspection by, the independent quality control organization retained by Seller
toconduct such inspection. = -~~~ S '
‘54 In caé'e_ partiss do not regolve a claim made by Buyer _puféuant to -
this'artiele " within rifnety days of Buyer’s transmittal of such claim, the claim,

AARS G
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~each of buyer and seller, shall be resolved by arbltratxon pursuant to Sect:on g of
this Agreemen’c : '

"~ - 56, If Seller admits that there isa vahd claim coticerriing the quality of
the Product, or fals to comply with the procedures set forth herein, thén Seller
shall promp’dy reimburse and pay or credit to Buyer the pries: of the Product,
including all costs incuited in. connectjon with, including. handhng duty and

- transportation from country of ongm

' 5. Buyer shall have the nght to make a claim crf under shipment by
Sellér of the quantity of Product delivered: Such a claim shall be made within a
period of sixty days from. Buyer's receipt of documents from Seller setting forth
the delivery of Praduct with’ respect to which Buyer claims an undér shrpment
The date of making a claim is consideréd the daté of transmittal of a claim in
writing by Buyer to Seller which such claim shall be sent by Buyer to Seller in
writing by an mtemattonally recogiized express mail dehvery service to Seller's
address as set forth in the preamble hereof, Buyer shiall enclose a detailed report
of such under shipment clairg, In case of claims by Buyer for under shipment, . _
Seller shall respond t6 such cléirms withfh twenty days of its Teceipt of such claim.

If Seller adimits to the claim of under shipment, Seller shall reimburse or dredit
Buyer the price ‘of the Produet, including. all costs incurred in connection

therewfch including warehoumg and transpcrtaﬂon

B

6.1. Between the date of this Agreement and the 23rd ‘of day of
“Septernber 2006 (the “Term™), Buyer shall purchase, and Seller shall sell,
approximately - 250,000 botiles coptaining Product. For the purpose .of :
production and delwery planning the parties agree on a preliminary delivery
- schedule 43 set forth in Schedule 7.1 héreof. The parties shall; on 4 riagnthly basis,
confer. with respect ‘to the quantity, -assortment, and ’mming of dehvenes i

- anticlpated by Buyer for the nexf: succeedmg mcmth

: -6.2, Nomﬂxstaudmg anythmg ta the coutrary harem, G dehvery of
Product shail be miade by Seller to Buyer-unléss and until Buyet shall have igsued
- . a written Purchase Order to Seller setting forth the quantlty of Produict ofdeted,
~ ‘and the date Such Product Seller, withintwo days of receipt of Buyers Piirchase. -
o Order, shall conﬁrm in writing the Purchase Order, or mitke, in writing, propOSed-
. alteratiors to'if, which such alterations shall be: accepted or rejected by Buyer
‘within two days of Buyers rece1pt of Sellers wntmg sefting’ forth the- proposed

' a.IteraﬁOn%
p . 7.C0NDmONS'oF PAYMENT
~ 74 . Payment for the goods is made by the Buyer in J:uro in gecordance

with the terms of this Avreement

naaora
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7.2, Fcﬁn of payment:
a) First orders (é'pproxima’cﬂy QG 000 bd’cﬂe?)_ : 30% of -the
purchase ptice shall be paid by Buyer to Seller upon Seller’s ngttﬁcathn fo ﬁuye:r
in writing that the Product is ready for delivery in compliance with Buyer's
Purchase. Order. The balance of the purchase price shall be paid by Buyer to
Seller within sixty ( 60) days of bill of lading. . :
© " 'b) All Subsequent contdiners: 100% of the purchase price shall be-
paid by Buyer to Seller within Ninety (90) days bill of landing from seller
warehouse. In the future both parties shall discuss this point. ’

7.3.Seller guatantees that the agreed price of the Product as set forth
‘on Schédule 7.3 Shall not be in¢redsed until expirationof36
months from the buyers receipt, at the buyér wharehousse The price
of product may be inérease only if seller's shall by reference to
+ " available public information éstablish to-bliyer's reasopable -
satisfaction an industry wide inérease in the cost of production

C ! . s . product.
' 8. CONFIDENTIALITY AND PROPERTY RIGHTS

. * .81, , Confidentislity. . - Each party. acknowledges that: it and . ity
employees, agents or representatives niay, during the térm of this Agreement, be
~ exposed to or acquire inforination whick is proprietary and/or confidential to the
othér party: Any and all information of any form obtaified by a recelving party or
its employees, agénts and répreséntatives during the term of this Agreéthent shall -
e deeined to be confidential and propiistary information of the disclosing party.
- The receiving party agrées to hold such informatiod in strict confidenceé and fot
-to discloge such information to third parties or to'tise $uch inforination for any
puiposes whatsoever other than what may bé, nécessary to perfotui an:
obligations under this Agréément and to advise each of its employess; agents ane
représéntatives of -thelfr | obligations to "keep such . information ~confidesitial.
Notwithstanding, receiving party’s obligation of confidentiality heretnder shall

. notapply fo dny information: -
() - which, at the time of disclsire, is’ publicly available or in public ~
anWIfldge;”' S AR ST e
(b)), ‘which, at the time disclosure, lawhully Becoﬁjés'.'partylcfﬂ:zé‘ iblie
. . ARet At Cn . e =y AN S \r - AP b S .pu I_C
o -kn,o\_:yl_edg_g through publications or -othéiwise, but through 1o fault of the
e= . TeceVIng party; : S S P
~ - (cl).!‘ac:q'u'fred"’-b-th recelvi fron Inrd bird et
R (o L by the recelving party from a thir y from a third '
_WI19 has a right to disclose such information. : Fpary '1'. party
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. 8.2. Publicity. Each party may refer to the existence gf this Agreement
and the name of the othér party in any press relegse, advértising, marketing or

" any other related materials With prior written comsent, not to be unreasonably
withheld or delayed. ‘ > o

. ‘8.3, Trademark Qwnérship.  Buyer and, Seller shall, simultaneously
 herewith, enter into and execute that cortain trademark hssignment agreement, &
copy of which is afmexed hereto as Schedule 8;3 .

" Buyer shall own gll rights to the molds
n Heénri de Créssac Cognac and as long
'CS1 Interniatjonal are in completes -
: will transfer to buyer

" 8.4, Auriliary Owniérship.
4hd labels prodieed for the goods . Baro
as D&M New world tanagément and !
agreement. At thie time of signing present agreement, seller
all information regarding bottles and labels production.

8.5 ' Sales of product .CSI international has the right to sale all items -

‘Baron, Henri de Cressac Cognaewithout Domestlc admerican } . sther
. market than doriestic Ametican Market D&M new world Maragement is agree
' to’ giveé 1o CST International 4ll information like address, telephones number,

| - contact pame . <
9. GOVERNING LAW AND DISPUTE RESOLUTION

91 This Agreement shall be governed dnd constiued by in accordance
with the laws of the State of New York applicable to agtgements entirely made
and pei'for'me'(i inthe State of New York. - = T - ST

3 9.2. In the eveirt of any dispufe, controversy or claim arise between
Seller and Buyer, the parties agree to first promptly meet, and each agrees to use
- to- their best efforts to réasonably resolve the dispute without resort to
~ drbitration. In the event the parties are unable to résolve . each dispute,
coitroversy or claim, the parties agree such dispute shall be gubmitted to binding
arbitration (*Arbitration”) in the Neéw York, New York régional office of the
American Arbitration Assoclation, before a panel of three arbitrators selected in
accordance with the Commercigl Atbifration Rules and 'procedures of the
:  American Arbitration Association, Any and all disputes shall be submitted to -
s Arbl_t_gggo_nhgeunder within orie (i) year from the date the dispute first afose or
.. -~ shall be forever baited. Seller and Buyer agreg that Arbitration hereunder shall
be irt liewr of all other remedies and progedures, and shall be the éxclusive method -
. for resolving any disputes arising out of this Agréemerit. Ay arbitration, action, -
suit-or ngqgedmg arising out of or relating to this Agreement may, among such
other methods allowed by law, be cominenced by delivering the notics, procéssor
- othier mailing by intérnationally recognized express miail service to the party at
- the address set forth in the preamble hefeof. Any such delivery shall be deerned
to have the samie foree and effect a5 personal service. The prévailing party in any
a;bztraﬁpn, fxctxon, suit or proceeding-arising under or relating to this ‘Agreement
shall be entitled to recover from the other its attorneys’ fees (in addition fo its

000272

stic American Market, Intheother .



e
T

_ B4/11/26@5 22:34 5164826614

¢osts and expense

. arbitration, including the hedring of the proce
- andshall be kept confidential by the parties.- ,

. heheld to have breached any of its obligation hereunder by reason of
Failut®, if such delay or failure is due 16 ahy acts of God or of the publiggmernay, -

his parties hef.eby agree

s) incurred in connection therewith. T ber q
hat the courts, whethex Federal or State, located in New Yor_k County, | New Yor!
shall have exclusive jurisdiction of all cases and copfroversies atising under o
relating to arbitration pursuant to this Agreement.

9.3. Al commumications and “evidence during the course of any
edings shall be in English language

"9.4. . Theiprovisions of this Section ¢ shall not prevent either party fromi.. -
seeking interim ifjunctive relief pending resolution of a dispute provided that :
any such request shall be made first to the arbitrators appointed pursuant to this -
Agreement, o, int the event that such Arbitrators are not appoints d at the date of
such requést, the parties hereby agree that the cotts, whether Federal or State,
located in New Tork County, New York shall bave exclusive jurisdiction of all-

N : L s e

casés and controversies arising under o¥ relating to ‘such Tequiest.
. 10, FORCE MAJEURE

10.1. Excépt for each party’s obligations under this Agreement to protect

" the othet’s Confidential Information and for payiment obligations, neither party

shall be liable for delay or failure to perform its obligatiotis nor shdll either party
any delay or

acts of any state or local government or agency in either its soverelgn or
contractug]l capacity, fires, floods, unusual severe weather, or other

circuimstatices beyond the party’s reasoriablé ¢ontrol,

S 10.2 'fh_e party ,wh__ic_h: does not ha%/e {;hé res'po;;sibilify to .eﬁ.iécuta duly ,it_s‘

engagements in case of fofee-mgjeure conditions, must immediately within a

period bf seven days, ifiform about it to 'the other party. Not informing the other
party about the appearance of the force-majeure conditions will deprive it of the
right to refer to them -in conhection ° ith - nop-execution of ths contract

 efngagements: g

11, ENTIREAGREEMENT

. .- 11.3._ This Agreement, together with the Specifications dnd-all Exhibits -
attached hereto, supérsedes all prior agreements, arrangements, repiesentations,
wirranities and undertakings between the parties and constitutes the entire
understanding between the parties relating to the subject matter hereof. -

12, ASSIGNMENT

' 000273.
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151 Parties may not assign or otherwise transfer their .right and
obligations stated in the Agreement; whether in whole or In parh, without the
prior written consent of the non-assigning party, execept that a party may. assign
the Agreement to any entity that acquires all or subistantially all of the assets of
the assigning party, or to'a Successor in a merger or acquisition of the assighing -
party, provided that the non-assigning party is given prior wiitten notice of such
assignment and such acquiring or surviving entity agiées to be bound by all of the
terms and eonditions of this Agreement. '
. 13, NOQTICES ,

. 191 ‘The'psrtiés have to inform each other immediately; not later than -
 thrée (3) days of duy chafiges of telephone faxes, esmails, addresses aid so on, as

well .4g of the change of management o OWNEr: hip int - the executive body of the

company. _ f . '
LEGAL ABDRESSES AND REQUISITES OF THEPARTIES

SELEER:

- ¢ CSIINTERNATIONAL
( E Direct Wine and Spirits
go'rue de Vincennes.
33000 BotdeauxFrance
" FDA Number 15280484034
Bank Adres§i : -
Barik BAMI bordeaux | o
IBAN FR 76.1795.900036.51288021701.29
Swift BAMY FR22 . . '
“From USA: EBA
BU‘YER )
D&M NEW WORLD MANAGEMENT, INC.
D/B/A APOLLO FINE SPIRITS
- §o-HEMPSTEATY GARDENS DRIVE -

i
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Bank reqmsl’ces

_ CHASE MANHATTAN BANK
1722 AVERNUE -
BROOKLYN, NEW YORK 11229
SWIFT: CHASUS 333 :
ACCT# 086069961665
General Manager

15 AMENDMENT TO 'I‘ HE AGREEMENT

: No addmon to or’ modlﬁcaﬁou or waiver of any provismn of thlS
Agreement shall b4 binding upen the parties unless made by written mstrument
& gned bya duly authomzed representaﬁve of each of the parties.

 16. HEADINGS

A

: -16.1. Headmgs
are not tobe talcen into account in the cofistruction hereof

17. SEV RABIL"

A 171. If any provision of this Agreement becomes invalid or
unenforceable such prm'lsion shall be severed and the pemaining terms, and
 conditions #nd provisions of this Agreement shall continue to be vahd to the
Ve ﬁﬂlest extent perm1tted by Iaw : _' , e i :
IN WITNESS WHEREOF the parues have exec:uted thls Agreement a8 of the
date ﬁrst set forth a’bgove _
D&M NEW WORLD MANAGEMEN’I‘ INC L cs1
- | INTERNATIQNAL
. D/B/A APOLLO FINE SPIR.ITS : :
~ Date: ,{?ﬁa’zc_ ,;2&’ QO@ J o Date: ?&/(9 [f/@(
By: _ / 7 o | T
" Dalia Kohler, President f s ,‘ =l Henrl de Cressac
4 i S =T PreSIdeut
. Address: 50 Hempstead'Gardené Dfi\ie _ Address: go
. L . rue Vincennes . o
= West Hequpstead, New York . 33000
= usa _ _ . Bordeeg_xr,nl;gﬁgce

are mcluded iy this Agreemnent for- convemence only aud | L
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BARON HENRI DE CRESSAC,

V.

D & M NEW WORLD MANAGEMENT, INC,,

Opposer,

Applicant.

Submitted in Support of Applicant’s
Opposition to Opposer’s Motion for
Summary Judgment

Opposition No. 91175371

LAZARUS DECLARATION

EXHIBIT B

{00871446.1}



ASSIGNMENT OF TRADEMARK

™) is made and entered on.

This Assignment of Trademark (the “Assignrient S
o : _ ., byand between -

| April 28, 2005

-7 CSIINTERNATIONAL _ ___
D&M NEW WORLD MANAGEMENT INC
referred to as the “Parties™).

(“Assignee”) (collectively

Wheréas, Assignor is the sole owner of thé Mark _B
(the “Mark™); and

—

Whereas, Assighor wishes to assign the Maik to Assignes. .
" Now, Thetefore, for valuablé consideration, receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows: . :
1. ASSIGNMENT: Assignor hiereby absolutely, unconditionally and irrevocably :
assigns, sells dnd transfers to Assignée, free vfall royalties for the full wérm of trademark,
and thereafiet, including all extensions or renewals all of Assignor’s rights, ttle and
interest in and to the Mark, and the pood will associated therwith, including, but not
limitéd to: (i) all rights under trademark and any registrations and ttademark applications
relating thereto and (if) all irncorne, royalties or claims relating to the Mark dug en ot after
the date of this Assignment, Such assignment of trademark is in perpetuity throughout
the woild and for whatever puipose. During the térmy hereof, Assignee shall have the sole
and exclusive right o tise; produse; publish, disseminate and disposé-of the Mark,

3. ASSIGNOR'S REPRESENTATIONS: Assignot represents and warranss that he'ls -
the s¢le owner of the Mark, and bas all riphts, title and interest in and to the Mark and the
power to enter irito this Assigriment. Assignor firther represents and Wairants that the -
_ rights transferred in this Assightnent are free of lien, encumbrance of adveérse claim,
- including without limitation afty clairm, dentand, or cause of action for trademgark:
infringement, infringement, unfair competition or intellectual property misappropriation .
- ofanykind. =~ o ' o

8, CGNFINUING OBLIGATIONS Assignor agréss to reas_.:dnabléy:j asszstAsmgnee, o
- upon réquest, in the perféction of the assignment, including the execution and delivery of ~
 aiy additional documents that are appropriate and necessary for perfection:. . - 3

4. BINDING EFFECT: The covenants and conditions contained in this Assigament |
. shall apply to and bind the Parties and their heirs, legal represefitatives, sticcessors anid
. penmtted aséig'ns.‘, o I ' : R }

5. GGVERNING LAW' This Assignivent shall be governed by and construed in
 scerdance with the laws of the State of New York. S

ARON HENRI DE CRESSAC Q@gnag -
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6. INTEGRATION: This Assignment supersedes all prior representations and
" agreements, if any, between the paitiés. This Assigment contains the entire and only .
understandirig between the parties hereto, It may not be altered, amended or extinguished,
. except by a writing which expressly refers to this Assignment and which is signed.
subsequent to the execution of this Assignment by the party or parties to any such
~ alteration, amendment or extinguishment, or their successors- m-mterest i

7. SEVERARILITY:If any term, prov1s1on, covepant ot oondmon of this Assigment is

held by a court of competent )unsdicnon to be invalid, void or unenforceable, the
remainder of the provisions shall rémain in full force and effect and shall'm no way be

| affected, imparted or invalidated.

8. BINDING EFF ECT' Thla Assigment shall be binding upon and inure to the:
' beneﬁt of Assignor ¢ and Assignee their respccnve heits, executors, administrators,
4ssighs, successors in interest, predecessors in interest and anyone claiming by, through

or under any ofi¢ of them.

9, INDEMNIFCATION: AsS1g110r agrees to and does hereby mdcmnxfy save and
- hold Assigiiee and its successors, assigns, privies, and licensees harmless of and from
any and all hablhfy, oss, damage, cost and expense (including legal expenses and
aftoiney fees) arising our of ot connccted with any breach or alleged breach of this
Asgignment or any claim which is inconsistent with any of the warranties; representatzons(
or agreements made by Assignor iu this Assignment, including, without limitation, any
tlaim brought against Agsignot, it§ succéssor, assigns, pmnes and - Hoepsees for -
~ infringément; unfair competition, intellectual property misappropriation or $ifnilar claim,
and Agsignhor agrees fo teimburse Assignee on demand for any payment made or incured
by Assignee with respect o the foregoing, Assignee may take such action as it deems -
necessary, either in Assignor's namie or in its own nameé, against any persoh to. protect all
rights and interests asquired by Asmgnee hereunder. Assignor shall, at Assignee's
request; cooperate fully with Assignes in any controversy that may atise or litigation: that -
‘may be brought concerning any rights and interests obtained by A351gne:e hereunder -
A551gnee shall have the right; in its absolute discretion, fo eriploy- attorncys and to
© - institute or defend any action or proceedmg and to take aity other proper steps to protect- i
o the nghts title and interest of Assignee in ‘and to the Mark amgned her¢undét and every .
- portion thercof, Assignee shall also have the-right, in its absolute discretion; to settle,.
- ‘compromise or satisfy any judgment that may be rendered, or resolve or dispose of in any' :
other manger, any claim, mattet, action or procce:dmg : '

. IO JURISDICTION ! Assignor and Assxgnce conseiit ta the soIe and excluswe: .
- jurisdictiod of the Courts of the State of New York, County of New York and the United |
‘States District Court for the Southern District of New York in connection with any
= dlsputes arising out of or relatmg to this Assxgmnent and further consent and agree that -
any notzce process or service, including notice, process or service of or re!atmg to the
cotmencettient of an action, suit or proceeding afising out of or elating to this ~
A351gnment may be dehvered to the party subjcct thereof by cc“nf ed mail return receipt

000255,f
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onally recognized overnight mail courer,

_ tequested, or by any nationally or internati
incliding the United States Postal service.
(1. MISCELLANEOUS: _ As used ju this Assignment, the masculine, ferinide or

neitter gender, or the singular or plural nuober, shall be deemed to incflude the others,

whenever the text so indicates. Captions and paragraph headings are insérted solely for

¢convénience and shall not be deemed to restiict of limit the neaning of the text. The.

language of all parts of this Assignment shall in all casés be construed as a whole,

according to its fair meaning, and not strictly for or against any of the parties.

{2. AUTHORITY: Each of the signatories to this Assignment warrants that he of she
has the authority to sign on behalf of the party to this Assignment and that no other.
signature is requireds

13 TRRMS READ AND UNDERSTOOD! The P
tertify that they havg read all of the terms of the fore

arties to this Assignment hereby
going Assignment, have conferred
with counsel pertaining to same, or have had the full opportunity to do sp, and fully -~
uiiderstand all of the terms hereof, and the Partics héreby acknowledge and represent that ©
they efiter into this Assignment of their own free will and not from any representation,
.cOmmitment, proraise, pressure or duress from any other Pasty

' IN WITNESS WHEREOF, the Partles have caused this Assignment to be exceuted the
déy and year first above written. . & g

~ ASSIGNOR:
. CSIINTERNATIONAL

HENRJ DE CRESSAC.
... PRESIDENT_ |
- (Position, if applicable) -




ASSIGNEE:

D&M NEW WORLD MANAGEMENT _
_DALIA KOHLER _

By o T 7

(Position, if applicable) °

Abciormiants AFf T Jovmnate
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BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
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D & M NEW WORLD MANAGEMENT, INC.,

Opposer,

Applicant.

Submitted in Support of Applicant’s
Opposition to Opposer’s Motion for
Summary Judgment

Opposition No. 91175371

LAZARUS DECLARATION

EXHIBIT C
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' Oﬂ_fce o/ j?amt’: .7{?1"‘/‘(/6 Cressac

Bowdedus Io 15/0S/3005 - -

D&M New | Woifld_Management, Inc.,_‘ dba Apdilo Fine

Spirits; located at 50 Hempstead Gardens Dréve, West
. Pempstead, NY 11552, is the owner of the Trademark,
"Baron Henri de Cressac Cognac" and C.S.I. Located at
90 rue de Vincennes Bordeaux France is the producer

and bottler of this cognac.

 Sincerely,

Henri de Cressac |

Président

CSI Fnter. alioaal . CRE { o

’ "Diviect Z’f;{;m: I:F c.gopr'rils SS 00231
- 90, rue da Ukigennes - 23000 DBordeaux France :

cre::ag:_w@ao[ com Jek. (,’JG } 654.236.225 ,‘th /33} 556,988.346
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BARON HENRI DE CRESSAC,

V.

D & M NEW WORLD MANAGEMENT, INC,,

Opposer,

Applicant.

Submitted in Support of Applicant’s
Opposition to Opposer’s Motion for
Summary Judgment

Opposition No. 91175371

LAZARUS DECLARATION

EXHIBIT D

{00871446.1}



C-350)

- .
(( : . {Sujet: vepart
Date:  26/09/04 .
jA: . apoliows@hotmail.com - ' .
Flchley: C;\CSl\usa\éppolovmrédé mark.doc (20480 octets) Teléchargement (32000 bits/s) : < 1 minufe
~ palhia énd Lenny
Following our last meting, | confirm the sotie several points.
=Y ou must confirm ; ‘ V _ »
1) Confirm the total order for the first producﬁbn. Nomber of cages by each products First 18 month)
2) Confirm the order for the first shippment.Nomber of cases by each products. o i
3) Capfiem  totel of UPC cade for each products.” ) )
&) }Slggjé'e.r_g:g‘i'siygd.?ﬁe. ﬁame in (B_e trade Market. { seé.a,ﬁach.etji, file) =

5) Réad the coritract and {ell me the point - '

Friendly : .

. Henride Cressac
,. Président © -
B . ¢Sl international
{..- ‘ Direct Wine & Spirit
. 90 rue de Vincennes
(" - 33000 Bordeaux
. . France
tel +33.688.236.225
1] #32.477.501.484
fax € 33.556.588.346

mardi 9 noverabre 2004 AOL.: Cressacus CRESS 00219
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D & M NEW WORLD MANAGEMENT, INC,,

Opposer,

Applicant.

Submitted in Support of Applicant’s
Opposition to Opposer’s Motion for
Summary Judgment

Opposition No. 91175371

LAZARUS DECLARATION

EXHIBIT E

{00871446.1}



—
By

S 3 i e S SMA A L0 0t o

St o g moYRd

S{I‘E{bnnﬁoﬁz‘ - 33

CSi Intérnational - o . £o1+33,688.236.225 .
90 rue de Viricennes . ‘tel +32.477.601.494
33000 Bordeaux ‘ ' Fax+33.556.988:346

* Email :cressacus@aol.com

Bordeau le :EBER 2 104 2004

Contréét agréement for D&M Worldwide Manageméhi: Inc,

Gsl International represented by Henri de Cressac give to D&M worldwide
Managemerit Apollo Wines&spirits the exclusivity for the brand name BARON
HENRI de CRESSAC for all United States. :

Apollo must to registried the name to the trad mark as soon as is possible.

Henri de Cressac
President CSi International

. 000609

CS! Infernational SARL au Capital de 8000 euro Siret 43917786600019 TVA FR 70439177866 Accise 02060C0561

VIR PN

ST ST I




T/5065-2

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BARON HENRI DE CRESSAC,
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Opposer,

Applicant.

Submitted in Support of Applicant’s
Opposition to Opposer’s Motion for
Summary Judgment

Opposition No. 91175371

LAZARUS DECLARATION
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{00871446.1}
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AMERICAN ARBITRATION ASSOCIATION
NEW YORK CITY, NEW YORK -

: _ : X A A A File No.:
. D&M NEW WORLD MANAGEMENT INC. : . '
" dotng business as APOLLO FINE SPIRITS

' Chimant : NOTICE AND DEMAND
_against- .~ FOR ARBITRATION

- CSTINTERNATIONAL ;.
Respondent. :
. X

PLEASE TAKE NOTICE that pursuant to the provisions of an agreement (the
“Sales Agreement”), in writing and executed by and betwéen D&M New World
- Management, Inc. doing/business/as Apollo Fine Spirits (“Claimant”) and CSI
Infernaﬁonai (“Respondent™), dated March 23, 2005 providing for djépute resolﬁtion at

Article g as follows:
9. GOVERNING LAW AND DISPUTE RESOLUTION

_ 9.1.  This Agreement shall be governed and construed

by in .accordance with the laws of the State of N ew York - =" .
applicable to agreements entirely made and performed in the

State of New York. .

‘ 8.2. Inthe eventof any dispute, controversy or claim
arise between Seller and Buyer, the parties agree to first
- promptly meet, and éach agrees to use to their best efforts to.
~ Teasonably resolve the dispute without resort to arbitration. I
n the event the parties are unable to resolve each dispie,
controversy or claim, the parties agiee stuch dispute shall be
submitted to bindinig arbitiation (“Arbitration) in the New
York, New York regional office of the American Arbitration
Association, before a panel of three ‘arbitratérs selected in
accordance with the Commercial Arbitration. Rules and
procedures of the American Arbitration Association. Any and
all disputes shall be submitted to Arbitration hereunder within
one (1) year from the date the dispute first arose or shall be
forever barred. Seller and Buyer agree that Arbitration
hereunder shall be in leu of all other remedies and procedures,

e



R

and shall be the exclusive method for resolving any disputes
arising out of this Agreement. Any arbitration, action, suit or
proceeding arising out of or relating to this Agreement may,
~ among such other methods allowed by law, be commenced by
delivering the notice, process or other mailing by
internationally recognized express mail setvice to the partyat
the address set forth in the preamble hereof. Any such delivery
shall be deemed to have the same force and effect as personal
- service. The prevailing party in any arbitration, action, suit or
proceeding arising under or relating to this Agreement shall be
entitled to recover from the other its attorneys' fees (in addition
to its costs and expenses) incurred in connection therewith.
This parties hereby agree that the courts, whether Federal or
State, located in New York County, New York shall have
exclusive jurisdiction of all cases and controversies arising
under or relating to arbitration pursuant to this Agreement.

8.3. All communications and evidence during the
coaurse of any arbitration, including the hearing of the
proceedings shall be in English language and shall be kept

- confidential by the parties. :

. 8.4. Theprovisions of this Section g shall not prevent

either party from seeking interim injunctive relief pending

resolution of a dispute provided that any such request shall be

made first to the arbitrators appointed pursuant to this

. Agreement, or, in the event that such Arbitrators aré not g
appéinted at the date of such request, the parties hereby agree
that the courts, whether Federal or State, located in New York
County, New York shall have exclusive jurisdiction of all cases

and controversies arising under or relating to such request.

and because after the best efforts of Claimant, inchiding mee_tings..with Respondént, to
reasonably resolve the disputes subject hereof, have failed to resolve the issues in dispute,
the undérsig.ned Claimant intends to conduct, and demands that Respondent participate
and at_tend, a binding arbitration of controversies arising out and relating to. the Séle}s
_. Agreement in New York City, New York before a panel of three arbiirators séle‘cted in
' at:cordapce with the Sales Agreement and the Commercial Arbitration Rules and

Procedures of the American Arbitration Association.

-2~
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NATURE OF DISPUTE AND DAMAGES

Respondent has breached the Sales Agreement and by reason of such breach has

caused money damages to Claimant.

Respondent’s b_reach of the Sales Agreement includes, without limitation; a)

~ willfully, wrongfully, and/ or negligently failing to timely and properly producé and _delﬁfer

or timely and properly cause the production and delivery of Product (as defined in the Sales
Agreement) of the quality or quantity required by the Sales Agreement; and b) willfully,
wrong'fully and/or negligently fajling and refusing to account for monies received by

Respondent from Claimant in connection with the Sales Agreémént; and c)

. Iisrepresentation of ownership, status of molds, labels and bottles related to Product.

Respondent’s damagesA are presently undetermined but estimated to be not less than
$641,059.40. See Exhibit “A” annexed hereto and made a part of this Demand for
Arbitration . |

_ “Respondenjg isfurther notified that a copy of this Demand for Arbitration, to which™ -

a true and correct copy bf the Sales Agreement is annexed, will be filed with the American

Arbitration Association Administrator with the request that it immediately take action in
accordance with the Sales Agreement, this. Démand and the Commercial Arbitration Rules
aJad procedures of the American Arbitration Association.

Upless within twenty (20) days after service of this Notice and Demand for
Afbitraﬁon Respondent applies pursuant to CPLR 7503, sub c, for a stay of the arbitration,

you will thereafter be precluded from objecting a valid agreement was not made or has not



been complied with, and from asserting in Court the bar of a limitation of time.

e

bl

Respectfully submitted this 7% day.of June, 2006.
LAZARU] RUS, P.C.

D&M MANAGEMENT INC.
d/b/a /nNE SPIRITS, INC.
By:
I M. LAZARUS, ESQ. HM1L-0268
adison Avenue, 8% Floor
ork, New York 10016
(212%) 889-7400
TO: CSIINTERNATIONAL /
DIRECT WINE AND SPIRITS /
90 ru de VINCENNES
33000 BORDEAUX, FRANCE

FDA NUMBER 152804840-34



7~ AMERICAN ARBITRATION ASSOCIATION
« .} NEWYORK CITY, NEW YORK

) . - X A AAFile No.:
D&M NEW WORLD MANAGEMENT INC.
doing business as APOLLO FINE SPIRITS

Plaintiff, AFFIDAVIT OF SERVICE

-against-

C STINTERNATIONAL
Defendant.

: : X
STATE OF NEW YORK )

_ )SS.:
COUNTY OF NEW YORK )

TRACEY A. OWENS, being duly‘sworn, deposes and says:

. T'am not a party to this action, I am over the age of 18 years and I reside in Kings
County. .

On June 7, 2006, I mailed a true copy of the following document: NOTICE AND
DEMAND FOR ARBITRATION, by properly enclosing said docaumentina sealed, pre-payed
wrapper, for delivery by First Class, Certified, Return Receipt Requested, and Overnight
Express Mail under the exclusive care and custody of the United States Postal Service
located within this City and State addressed to the following:

Seaen”

()

CSITINTERNATIONAL
DIRECT WINE AND SPIRITS
90 ru de VINCENNES.
33000 BORDEAUX, FRAN
FDA NUMBER 152804%}—34

SHa g\
@'IRACEY 7 OWENS

Swerx to betdre this 7 day of June, 2006

|

{$ilary Public

HARLAN M, [AZARES
Guusified in.New Yark County

Commission Expirss Febrirary 28, 20 _@?/ . ’

(L







e _ o
S w>_|>2_0m._ucm TO APOLLO
POB INVOICE # INVOICE  EURO AMOUNT EURD AMOUNT PRICE ERROR
! . DATE A PAID ADJUSTMENT
556 31032005]  03/05/08 72862.44 70912.68 1949.76
MOLD 31032005 03/05/08 17000.00 17000.00
555 32032005]  05/05/05 58837.63 54005.80 4831.83
557 36032005 03/30/05 64001.33} 83423.83 577.50{COST/ PAID EURO DOLILLARS
595 45052005 25/05/05 33971.92 33971.92 6612.28 MOLD 17000.00
539 60082005]05/09/005 70829.50 70829.52 -~ 0|ADV/PRO 30629.17
640 59082005| __05/09/05 37404.00 37404.00 ____O|G/BRE-GLUING S B4.476.0
B640A - 60082005 05/09/05 78256.80 78256.80 0|BOTTLE LEAKING - 31147 47 T
877 10112005 09/11/05 79510.50 73735.50 5775.00|BILLING ERROR 14291.76 S
678 11112005] 11/14/08 5024358 59243.58 0|CUSTOMS DUTY 149101
687 12112005]  09/11/05] 54957.38[ 53799.71 1157.67|OCEAN FR - 1673.2
LOSS FROFIT ON ORDERS NOT SHIPPED 60000.0
T 626875.1 612583.34 14291.76|DAMEGES 500000.
BILLING PRICE ERROR SEE PRIGETIST .
TOTAL BALANCE DUE T0O APOLL o 20,904.04
[MOLD APOLLO PAID 50% OF THE MOLD COST EURO 17000.00 §3068.40 $ 641,059.40
ADVIPRO CSI'AND APOLLG AGREED ON 5% MARKATING, ADVERTISEWENT AND PROMOTION
612583.34 X 5% = EURO 30629.17 \
RE-GLUING GIFT BOX BARGN HENER] DE CRESSAC DECANTER ARRIVE UNGLUED BECAUSE OF
: INSUFFICIENT CARE IN PRODUCTION £
HENRI PERSONALLY SAW THE. DAMAGED CALL THE MANUFACTURER AND
THE.OFFERED TO PAY FOR THE COST OF RE- GLUING ALL BOXES
) [1797T CASES X 13 BOTTLES =21492 BOTTLES X§ 300 A BOTTLE = $64476.00 ]
BOTTLELEAKING BOTTLEARE LEAKING BECAUSE THE WRON .
' FOR THE LARGER SIZED BOTTLE 1.75 LITER CUSTOMS DUTY JOCEAN ER
[BARON HENRI'DE CRESSAC VS,
BARON'HENRI DE CRE

2988 BTL

BARON HENRTDE CRESSAC X.0.

i

—i

N
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BARON HENRI DE CRESSAC,

V.

D & M NEW WORLD MANAGEMENT, INC,,

Opposer,

Applicant.

Submitted in Support of Applicant’s
Opposition to Opposer’s Motion for
Summary Judgment

Opposition No. 91175371

LAZARUS DECLARATION

EXHIBIT G

{00871446.1}
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AMERICAN ARBITRATION ASSOCIATION
NEW YORK CITY, NEW YORK

D&M NEW WORLD MANAGEMENT INC. doing
business as APOLLO FINE SPIRITS

Claimant, AAA File No.
-against- \\\ ANSWER TO DEMAND
FQR ARBITRATION
C S I INTERNATIONAL . AND COUNTERCLAIMS
Respondent.

As and for its Answer to the Demand for Arbitration of D&M
New World Manégement Inc., d/b/a Apollo Fine Spirits (“D&M") and
its counterclaims against D&M herein, respondent, CSI
International (“CSI”), by itsAundersigned attorneys, hereby

states as follows:

CSI denies the allegations that it has breached the Sales
Agreement. CSI has delivered all goods required of it, at the
quality and specifications requiréd under the Sales Agreement
and as directed by D&M; CSI has not misrepresented ownership of
labels, bottles or molds under the Sales Agreement; and CSI has
properly accounted for all funds and goods under the Sales
Agreement. CSI therefore asks that D&M‘take nothing on its

asserted claims.

00001/604/760155.1



CSI hereby counterclaims against D&M, and prays for an
Award herein, as follows: (a) D&M fraudulently induced CSI to
enter into the Sales Agreement and the scheduled Assignment of
Trademark; (b) D&M’s misrepresentations were relied ﬁpon by CSI
and induced CSI to enter into the Sales Agreement and the
scheduled Assignment of Trademark, to the detriment of CSI; (c)
D&M failed to pay CSI for the goods sold and delivered under the
Sales Agreement; and (d) D&M caused CSI to incur expenses under
Sales Agreement, such as the acquisition of the raw materials to
complete the shipments, upon reliance that D&M would fulfill its
obligations, which D&M did not.

= Accordingly, CSI hereby seeks a rescission of the Sales
Agreement, including the scheduled Assignment of Trademark, and
an award in quantum meruit_for goods sold and delivered ahd/or
damages and lost profits, of an amount to be determined but no
‘less than $385,440.35.

Respectfully submitted this 16" Day of August, 2006.

COWAN, LIEBOWITZ & LATMAN, P.C.

Robert W. Clarida
Jason D. Sanders
1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200
Attorneys for Respondent CSI
. International :

2
00001/604/760155.1



TO: Harlan Lazarus, Esq.
Lazarus & Lazarus , P.C.
240 Madison Avenue
New York, NY 10016

Carmen Gia

International Case Manager

International Center for Dispute Resolution
1633 Broadway '

New York, NY 10019

00001/604/760155.1



CERTIFICATE OF SERVICE

I certify that on August 16, 2006 I served the foregoing ANSWER TO
DEMAND FOR ARBITRATION AND COUNTERCLAIMS by causing a true
copy thereof be served on the following counsel by hand delivery:

Harlan Lazarus, Esq.
Lazarus & Lazarus, P.C.
240 Madison Avenue

New York, New York 10016

Counsel for Claimant _
L /
B \

Robert W. Clarida

26572/000/697687.1
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INTERNATIONAL CENTRE FOR DISPUTE RESCLUTION
International Arbitration Tribunal

In the Matter of the Arbitration between

Re: 50155 T 00263 06 -~
D & M New World Management, Inc. Qz E W g-j j ED
d/b/a Apollo \Fine Spirits, Inc. 07
Vs APR 3020
C S I Intermational Direct Wine And Spirits NTERMATIONAL GENTER
AWARD OF ARBITRATORS

WE, THE UNDERSIGNED ARBITRATORS, having been designated in
accordance with the arbitration agreement entered into between the above-
named parties and dated April 28, 2005, and having been duly sworn, and
having conducted hearings on March 19, 2007 through March 22, 2007, and
having duly heard and considered the oral and documentary proofs and
allegations of the Parties, and considered the pre-hearing memoranda and post-
hearing proposed awards submitted by the parties, and confirmed on the record
the claims dropped by the parties, and the Parties having agreed to a
non-reasoned award as noted in Preliminary Hearing and Scheduling Order #1,
do hereby AWARD as follows:

(A) As to Claimant’s CLAIMS

1. Claimant’s claim for breach by Respondent of the parties’ Sales Agreement executed
April 28, 2005 (“Sales Agreement”) for failure to produce products is denied.

2. Claimant’s claim for breach by Respondent of the Sales Agreement for
misrepresentations of ownership of the molds and labels is denied.

3. Claimant’s claim for breach by Respondent of the-Sales Agreement for providing
leaky bottles is granted.

4. Claimant’s claim for recovery of advertising costs is denied.

5. Claimant’s claim for recovery of lost profits is denied.

6. Claimant’s claim for récovery of costs of the molds is denied.

7. Claimant’s claim for reg:ovéry of costs of the dummy bottles is denied.

8. Claimant’s claim for recovery of attorneys’ fees and costs is dewed.



9. TIn accordance with the above, within thirty (30) days of transmittal of this Award to
the Parties, Respondent shall pay to Claimant as money damages in Euros the sum of
41,406.62 plus 6,832.10 interest from June 15, 2005 to April 15, 2007, totaling
48,238.72 Euros.

(B) As to Respondent’s COUNTERCLAIMS

1. The Panel declares that the alleged assignment of the mark BARON HENRI DE
CRESSAC COGNAC through the purported Assignment of Trademark executed April
28, 2005 is void ab initio, A

2. Respondent’s counterclaim for breach of the Sales Agreement for failure to pay for
products and for unpaid invoices is granted.

3. Respondent’s counterclaim for lost profits is granted.
4. Respondent’s counterclaim for costs of inventory is granted in part.

5. The Papel declares that Claimant has no rights to the molds and labels for the
trademark BARON HENRI DE CRESSAC COGNAC pursuant to the Sales Agreement.

6. In accordance with the above, within thirty (30) days from the date of transmittal of
this Award to the Parties, Claimant shall pay to Respondent as money damages in Euros
the following amounts, in each case plus interest at the rate of 9% from March 15, 2006
to April 15, 2007:

a) 112,015.45 plus 10,921.51 interest totaling 122,936.96 Euros for its claim for
unpaid invoices.

b) 53,152 plus 5182.32 interest totaling 58,334.32 Euros for its claim for lost
profiis.

¢) 112,253.70 plus 10,944.73 interest totaling 123,198.43 Euros for its claim for
recovery of inventory costs.

7. Within thirty (30) days from the date of transmittal of this Award to the Parties,

Claimant shall pay Respondent $96,000.00 for attorneys’ fees and $10,263 45 for costs
totaling $106,263.45.

(C) The administrative fees and expenses of the International Centre for Dispute Resolution
(ICDR) totaling FOURTEEN THOUSAND FIVE HUNDRED DOLLARS AND ZERO CENTS
($14,500.00) shall be bomc sixty-seven percent (67%) by Claimant and thirty-three percent
(33%) by Respondent. Therefore, Claimant shall reimburse Respondent the sim of ONE
THOUSAND TWO HUNDRED FIFTEEN DOLLARS AND ZERO CENTS ($1,215.00),



The compensation and expenses of the Arbitrators totaling ONE HUNDRED
THOUSAND THIRTY SEVEN DOLLARS AND FIFTY CENTS ($100,037.50) shall be
borne sixty-seven percent (67%) by Claimant and thirty-three percent (33%) by Respondent.
Therefore, Claimant shall reimburse Respondent the sum of SEVENTEEN THOUSAND
FIFTEEN DOLLARS AND THIRTY FIVE CENTS ($17,015.35), representing that portion
of said fees and expemses in excess of the apportioned costs previously incurred by
Respondent upon demonstration  that these ibcurred costs have been paid.

(D) This Award is in full settlement of all dlaims and counterclaims submitted to
fhis Arbitration. All claims and counterdlaims not expressly granted herein are
hereby denied.

We hereby certify that, for the purposes of Article 1 of the New York Convention
of 1958 on the Recognition and Enforcement of Foreign Arbitral Awards, this
Final Award was made in New York, New York.

Date: lZL/ 7’7[/ 07 %Wd/f

-

jugrr’

R)>slyn S. Hbrrison, Panel Chair

Dete: (7//9‘ 5 1 ,Z/M,// /M

Kyle-Beth Hﬁfér I,

T
Date: 7/30/07 W £. W

Carroll E. Neesemann




St of ﬂfw @V%q

County of /l/ 7N N
ﬂ a§ L{{ {] b(- Z%l/’ / / SMdo hereby affirm upon my oath as Arbitrator that

I am the individual described in and who executed this instrument, which is my Award.

#2707 B, dAprian

" Daté v TNV

State of JOed Lﬁné
County of w\%h/wgu‘%

L, Ku ’g)'% #l l:‘?/ do hereby affirm upon my oath as Arbitrator that
I am the mdlvmal described in and who executed this instrument, which is my Award.

4/9 b // @%/%{#

Date

State of Az YM
County of /\/w YM

LM( Alsotvapr. do hereby afficm upon my oath as Arbitrator that
I am the individual described in and who executed this instrument, which is my Award.

/3007 ; ;ﬂl/‘?ZW

" Date
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" SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X
In re the Application of Index No.
D&M NEW WORLD MANAGEMENT, INC,,
doing business as APOLLO FINE SPIRITS,
Petitioner, NOTICE OF VERIFIED
PETITION TO VACATE
ARBITRATION AWARD
-against-
CSI INTERNATIONAL
Respondent.
For an Order Pursuant to CPLR Article 75
Vacating An Arbitration Award.
X

PLEASE TAKE NOTICE that upon the annexed Verified Petition of D&M New
World Management, Inc., doing business as Apollo Fine Spirits (“Apollo”), dated May
17, 2007, the Affirmation of Harlan M. Lazarus, Esq., dated May 17, 2007 and the
exhibits thereto, the accompanying Memorandum of Law, the award of the Arbitrators,
Roslyn S. Harrison, Kyle-Beth Hilfer and Carroll E. Neesemann, in the arbitration
proceeding between Apollo and CSI International (“CSI”), signed and affirmed on April
25, 2007, April 27, 2007 and April 30, 2007 (the “Award”) and duly served on Apollo
and CSI on May 1, 2007, the sales agreement executed by the parties on April 28, 2005
(the “Agreement”), which includes an agreement to arbitrate, and upon all other papers
and proceedings heretofore had herein, Apollo will make an application to this Court at
the Motion Submission Part, Room 130, at the Courthouse located at 60 Centre Street,
New York, New York, on May 31, 2007 at 9:30 a.m., OT as soon thereafter as counsel may

be heard for an order:



1. Vacating the Award of the Arbitrators pursuant to CPLR 7511 on the
grounds the Award (a) was procured by fraud and misconduct; (b) is

totally irrational; and ( c) provides for, in effect, an award of punitive

damages;

2. Granting such other and further relief as may be just and proper together

with the costs of this application.
Pursuant to CPLR 2214(b), an answer and supporting affidavits, if any, shall be

served at least seven (7) days before the return date of this Petition.

Dated: New York, New York
May 17, 2007

LAZARUS & LAZARUS, P.C.

Harlan M. Lazarus, Esq.
Gilbert A. Lazarus, Esq.

240 Madison Avenue, 8th. Flr.
New York, New York, 10016
212-889-7400

Attorneys for Petitioner D&M
New World Management, Inc.,
doing business as Apollo Fine
Spirits




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

X

In re the Application of

Index No. 4

D&M NEW WORLD MANAGEMENT, INC.,
doing business as APOLLO FINE SPIRITS,

Petitioner,

-against-

. CSI INTERNATIONAL

Respondent.

For an Order Pursuant to CPLR Article 75

Vacating An Arbitration Award.

NOTICE OF VERIFIED PETITION

TO VACATE ARBITRATION AWARD

LAZARUS & LAZARUS, P.C.

ATTORNEYS FOR THE PETITIONER, D&M NEW WORLD MANAGEMENT, INC,,

doing business as APOLLO FINE SPIRITS
240 MADISON AVENUE-8TH. FLR.
NEW YORK, NEW YORK, 10016
212-889-7400

To

Attorney(s) for

Service of a copy of the within is hereby admitted.

Dated:

\




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X
In re the Application of Index No.
D&M NEW WORLD MANAGEMENT, INC.,
doing business as APOLLO FINE SPIRITS,
Petitioner, VERIFIED PETITION
TO VACATE
ARBITRATION AWARD
-against-
CSI INTERNATIONAL
Respondent.
For an Order Pursuant to CPLR Article 75
Vacating An Arbitration Award.
X

PETITIONER, D&M New World Management, Inc., doing business as Apollo
Fine Spirits, respectfully alleges:

1. Petitioner, D&M New World Management, Inc., doing business as Apollo
Fine Spirits (“Apollo”) is a New York corporation with its principal place of business at
50 Hempstead Gardens Drive, West Hempstead, New York.

2. Upon information and belief, Respondent, CSI International (“CSI”), is a
French cbrporation with its offices at 9o Rue de Vincennes, 33000 Bordeaux, France.

3. On April 28, 2007, Apollo and CSI entered into a written Sales Agreement
including an assignment of trademark (the “Agreement”), a copy of which is attached as
Exhibit “A”. The Agreement provided that in the event of a dispute, the parties “agree
that Arbitration hereunder shall be in lieu of all other remedies and procedures, and
shall be the exclusive method for resolving any disputes arising out of the Agreement”.

4. The Agreement further provided that the courts, whether Federal or State,



located in New York County, New York shall have exclusive jurisdiction of all cases and
controversies arising under or relating to arbitration pursuant to this Agreement.

5. A dispute arose between Apollo and CSI, and on May 26, 2006, Apollo
fled a Notice and Demand for Arbitration with the American Arbitration Association in
New York, New York, commencing an arbitration against CSI regarding the Agreement.
CSI filed a response and counterclaims.

6. Thereafter, in accordance with the rules of the American Arbitration
Association, a panel of arbitrators was designated as follows: Roslyn S. Harrison, Kyle-
Beth Hilder and Carroll E. Neesemann. Hearings were held on March 19, 2007 through
March 22, 2007.

7. Following the hearings, the arbitrators rendered their award in
writing, signed and affirmed, on April 25, 2007, April 27, 2007 and April 30, 2007 (the
“Award”). A copy of the Award is attached as Exhibit B.

8. The American Arbitration Association served a copy of the Award on
Apollo and CSI on May 1, 2007.

9. This Petition has been brought within ninety (90) days after the delivery of

the Award.



WHEREFORE, Petitioner demands that a judgment be entered herein vacating

the Award and that Petitioner have such other and further relief as the Court may deem

proper.

Dated: New York, New York
May 17, 2007

LAZARUS & LAZARUS, P.C.

(g

e

Harlan M. Lazarus, Esq.
Gilbert A. Lazarus, Esq.
240 Madison Avenue, 8th. Flr.
New York, New York, 10016
212-889-7400
Attorney for Petitioner, D&M
New World Management, Inc.,
doing business as Apollo Fine
Spirits




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
In re the Application of . Index No.
D&M NEW WORLD MANAGEMENT, INC,,
doing business as APOLLO FINE SPIRITS,

Petitioner,

-against-

CSI INTERNATIONAL

Respondent.
For an Order Pursuant to CPLR Article 75
Vacating An Arbitration Award.

X

STATE OF NEW YORK )
COUNTY OF NEW YORK %SS':

VERIFICATION

Gilbert A. Lazarus, being sworn, states:

1. I am the attorney for the Petitioner, D&M New World Management, Inc., doing
business as Apollo Fine Spirits in this action and my office is located at 240
Madison Avenue, 8 Flr., New York, New York 10016, which is within the County
of New York. This verification is made by me because the Petitioner does not
reside within the County of New York, which is the county where I have my office.

2, I have read the foregoing Verified Petition and know its contents. The
Petitioner’s Verified Petition is true to my knowledge, except as to matters alleged
on information and belief, and as to those matters, I believe it to be true.

3. The sources of my information and grounds of my belief as to all matters in the

foregoing Verified Petition not stated to be made upon my knowledge are as



follows: the file provided by the Petitioner and the files maintained by Lazarus &

Lazarus, P.C.

Dated: New York, New York
May 17, 2007

/ ;
Gilbert A. Lazarus, Esq.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK'

X

In re the Application of , | Index No.

D&M NEW WORLD MANAGEMENT, INC,,
doing business as APOLLO FINE SPIRITS,

Petitioner,

-against- -

CSI INTERNATIONAL

Respondent.

For an Order Pursuant to CPLR Article 75
Vacating An Arbitration Award.

VERIFIED PETITION

TO VACATE ARBITRATION AWARD

S

LAZARUS & LAZARUS, P.C.

A'I'I‘ORNEYS FOR THE PETITIONER, D&M NEW WORLD MANAGEMENT, INC

doing business as APOLLO FINE SPIRITS
240 MADISON AVENUE-8TH. FLR.
NEW YORK, NEW YORK, 10016
212-889-7400

To

Attorney(s) for -

Service of a copy of the within is hereby admitted.

Dated:

\&




_ /
Exhibit A /



-B4f11/2686 22:34 5154826514 D&Y NEW WORLD MaNag. - ¢ L AT e -

S :

SALES AGREEMENT -

This Sale Agreement (“Agreerient”) dated march 23 2005 is made by and
betweenn D&M NEW WORLD MANAGEMENT INC; d.b.a.. APOLLO FINE

. SPIRITS (“Buyer”), having its place of business at 50 Hemstead Garden drive
. West Hemstead NY 11552 and CST Infernational (“Seller”), having 1’gs-prmc1pgl
business at go rue de Vincennes 33000 Bordeaux France. : .

* place of
A WHEREAS, Sellér;des_i_res to sell and Buyer desires t© purchasé “Baron
Henri de Ciessac Cognac Product as more particularly set forth on Schedulé 1 to
- this Agréemeént as it mdy timé from time to time bé modified, amended, or .
supplemented; 1 ' . '
'NOW, THEREFORE, for the consideration stated in this Agreement, the

parties hereby agree as follows:

. 1.1 . The Seller ixndertaiégis’ to sell, anci‘ the Buyer to receive and ta pay for
the Produet in aceordance with the provisions of this Agreement.’ ‘

2. QUALITY OF GOODS

- 3.1 The quality of the Product shall be good. quality, petite champagne .
Coghac; bu compliance with Buyer’s written Purchése Ordér and edch document-
drawn by Seller in conngetion with the Product, ircluding certificate of

, conformity gnd quality certificate; £t for the purposés for which the Froduct is
intended, of even kind and quality within each delivery of Product, adéquately
contained; packaged and labeled, as each Puirchase Order may requite, and
. “conform to the promises and affirmations of fact made on each containérand
- 1abiet affized by Sellef to the Prodict or the contaiters, packagirig of other .
| ?agtear]z%s x}»nthm which, o7 i conmettion with which the Produict i delivered
, ol u LI . o . . - N : . H . . . .- ".‘: ,.‘ B

‘s "The packsging of Product by Seller shopld guaraites thefr' safety

3. DOCUMENTSFORTHRGOODS
g4, . Fofeach dispatchied Tot of goods the Seller dravis up the following
_ dogtments:  * SRV S | IR

a Qérﬁﬁ_cate of or@gin;in french |

b,  Certificate of conformity; in french

Y

e Invéice in Engﬁsfl;

000268
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' toghather wth 1epor“s of mdependﬁnt quality cortrol Grgamr.zatmna retained bs

DeM NEW WORLD MANAG.. . PAGE_BT___
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d. Spech’ieaﬁon.
e Bill ofLading

* All docurnents diawn by Seller in. copnection with the Product

mdudmg wrthout limitation, each docurment d_esmbed in subparagraph 3.1,

above, shall be drawn in EngHsh and Franch
TERMS OF GOOD DELIVERY

4.1, Delivery basm EX Seller's watehouse at chateaubemard or such:
othér loeation as the parties may agrée to in wntmg '

4.2. Terms of shlppmg “In comphance with Buyer s Purchase Qrder

43 The seller shall notify buyer in wmtmg of the date upon which
the prcduct shall be delivéred.

5. CLAIMS AND THE ORDER OF THEIR QE'I"“‘LEMENT
51 Buyer sha]l have the ngbt to'raise a claim to as to the Quahty of
: Product within d period of 45 days from receipt of such Product a’c- '

Buyer s warehotise.

5.2 The ddte of making a ¢laim is ‘considered the date\of transmlttal ofa

claim fna. wrmng by Buyer to Seller which such clajmi chall be sent by Buyer to

Seller in wiiting by an mfernatmnally récognized express imail delivery Servide to
Seller’s address as set forth in the préamble hereof, Biiyer shall enclose a détailed
report by afr mdependent quahty controi orgamzahcn with respect ’co ,Auc‘b claun

'Her_ upon

' 5 3 Buyer shall, upon Seﬂer ] reques‘c m wntu;g, ade: b

. reésénable notice to Buyer, inaks available for inspéction at Buyér's ‘wareHotise
';'by an mdepeudent quahty control orgamzatmn retalned hy SeHer, the Product’

‘ -:the Prodiiet mtbm ‘sixty days of Buyer S, transmxttal of such clalm éhall forever
‘bar Sellet from contesting such dlaini, Seller shaill within twenty days ‘of Seller’s

- 1nspec’ao
~ thednspection by the mdependent quahty ccmtrol Orgamzatlan retamed by Seller

pursuant to this subparagraph’ providé to’ Buyer a detailed réport of

to conduct such mspectlon

‘5.4 In casé¢ parties da not resohe a claim mmade by Buyer pursuant to -
this artiecle” within nivety days of Buyer’s transmittal of such claim, the claim,

ﬂﬂﬁﬂﬂﬁ
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- each of buyer and sellet, shall be resolved by arbitr"aticn pursuant to Section g of

this Agreement.

" . 5.6, If Qeller admits that there is a valid claim coficerning the quality of
the Product, or fails to comply with tlie procedures set forth herein, thén Seller’
shall promptly reimburse and pdy ¢¢ credit to Buyer the pries of the Product,
including all costs incurred in. connection with, including_handling duty and

. transportation from country of origin.

" 4. Buyer shall have the right to make a claim of under shipment by
Sellér of the quantity of Product deliveréd. Such a claim shall be made ‘within a
period of sixty days from Buyer’s receipt of décuments from Seller setting forth
the delivery of Praduct with respect to which Buyer cliims an undet shipmeit.

The date of making a claim is consideréd the date of transmittal of a claim in
writing by Buyer to Seller which sugh claim shall be sent by Buyer to Sellér in
writing by an inteinationally redoghized express mail delivery service to Seller’s
address as set forth in the preamble hereof, Buyer shiall enclose a detailed report
of such undér shipment clajty, In case of claims by Buyer for under shipment, . _
'w. . Seler shall respond t6 such claims withfii twenty days of its Teceipt of such claim.
N _If Seller admits to the ddim of under shipment, Seller shall reimburse or ¢redit
L Buyer the price "of the Produet, including all costs incurred in connection
therewith, inelding warehousing and transportation:

, 6.1 Between the date of this Agresmeént and the 23rd of day of
‘Septernber 2006 (the “Term™), Buyer shall purchase, and Seller shall sell,
approximately - 250,000 botiles:. coptaining Product. For the puipose .of  °
production and delivery planhing the parties agree on a prelimjnary delivery

- schedule as set forth in Schedule 7.1 hereof. The partiés shall, on a ronthly basis,
‘confer. with respéct ‘to”the quantity, -assorfiugnt; and timigg of deliverigs .

. - anti¢ipated by Buyer for the néxt sucéeéding month.:
.+ 6.2 . Notwithstanding anything ¢ the coutrary hetein, no delivery of
* Produgt shall be made by Seller 16 Buyer unléss aad until Buyer shall hdve issued
. a written Purchase Order to Seller setting forth the quantity.of Product ordgted,
-~ ‘and the dafe Such Product. Sellér, withittwo days'of receipt of Buyer's Purchiase. - .
" “Order, shall confivm in writing the Purchase Order, or méke, in writing, proposed:
. alteratiéhs to it which ‘such alterations shall be accepted or rejected by Buyer
‘withfnl two days of Buyers receipt of Seller’s writing setting forth the proposed

7. CONDITIONS OF PAYMENT

by the Buyer in Eiro in dccordance

Y

, - 7.1, . Payment for the goods is made
with the teros of this Agreement.

nonoTo

PAGE_ BB .. - .
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%.2. ' Form of payment: ,
- o 000. battles) : -30%' of -the

a) First orders (approximately 90 5} © 3V _

purchase ptiee shall be paid by Buyer to Seller upon Seller’s notification to _}3,115’?;?2‘
in weiting that the Product is ready for delivery in compliance with Blyer's
purchase Order. The balanes of the purchase price shall be paid by Buyer to
Seller within sixty ( 60) days of bill of lading. » :

"+ 'b) All Subsequent conttainers: 100% of the purchase price shall be-
paid by ‘Buyer to Seller within Nirety (90) days bill of Janding from seller
warehouse. In the future Foth parties shall diseuss this point. B

7.3.Seller guaantess that the agreed price of the Product as set forth -
on Schedule 7.3 Shall not be inéreased until expiration of36
. mionths from the buyers receipt, at the buyer v harehousse The price
‘of product may bé ingrease ouly if seller's shall by reference to '
" available public information sstablish to-biyer's redsopable
satisfaction an industry wide inérease in the cost of production
R ' product. S

' 8. CONFIDENTIALITY AND PROPERTY RIGHTS

Mgt

© 8.1. . Confidentiality. . - Each .patty. acknowledges that' f¢ and . jts
employees, agents or representatives may, during the tefm of this Agreement, be

. éxposed to or acquire information which is proprietary and/or confidential to the

other party: Any and all inforation of any form obtained by 2 recelviig party or
its employees, agents and répres¢ntatives during the terti of this Agreétnent shall
be deeimed to be confidential and progrietary information of the disclosing party. -

| The feceiving party, agrees to hold such informatior in strict confidénes and not
to disclosé such information to third parties or to tse such inforination for any
pufposes whatsoevet other than what may bé. nécessary fo
ebligations under this Agreement and to advise each of its employe: sHits A
represertatives of -thefr |obligations to "keep such. information  sonfideditial.
 Notwithstaniding, receiving party’s obligation of confidentiality heretadér shall
notapply todny inforidationt. - v e AR

n for any-

"' (a) - which, at the time of disclosre, is' publicly available or i public ~
kuowledge; : ‘ L T ERASE
e (b)i whick, at the timie disclosure, Jawfully Becotnes’ arf:yAdf ’cb,e iﬂ;lié
. -luowledge through publications or othéfwise, bk ‘thfoﬁgf e Fault of e
= | . receving party; S S R
~ T @ acquired fthefeceivingparwfroinatﬁifd arty from a fhird party
wh«_) has 2 xight ¢ discloge such informaton. s Hparty 2 'D;_ pary

000271 . -
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8.2. | Publicity. Each party may refer to the existence gf this Ag}'gegmept
and the narie of the other party in any press release, advertising, marketing Or
) other relafed materials with i hot to be unreasonably

_ dniy otber related inaterials Wwith prior written comsent,
withheld or delayed. o » e
s Trademark( siship.  Buyer and Seller shall simultaneously
 herewith, enter into and axecute that certain tradémark assignment agreeément, &
copy of which is annexed hereto as Schedule 83~
' i shall own gl rights to the molds

B4 Auxilis s Owrership. -~ Buyershall .
45d labels prodtieed for the gonds . Baon Henri de Crégsae Coghac and as long
as D&M New, world hatiagement - and Resit lnﬁeﬁaﬁoﬂal_ape ifi completes: -
agreement. At thie Hrle of signing present agreement, seller will transfer to buyer
all iriformation regarding bottles and labels production. S

8.5 ' - Sales of product .CS! international has the right to sale all itemns -

| Baron Henri de Créssa¢ Cognac without Donjestle american b .
market than doriestic Ametican Market D&M ‘hew world Management is agree =
o to' givé 1o CST {nternational all information like address, telephones number,
. contact pame :  « ' o '
5. GOVERNING LAW AND DISPUTE RESOLUTION
9 This Agreement shall be governed 4nd constiued by in accordance
with the Jaws of the State of New York applicable to agrgements eqtirely made
and performed inthe State of New York == - . T

. 92 In the event of any dispute, coniroversy or claim arise between -
Seller and Buyer, the partles agree to first promptly meet, and each dfgrees to use
- to- their best efforts o réasonably resclve the dispute without resort to
rbitration, In the event the partles ate unable to résolve.each digpute,
cofifroversy or claim, the parties agres sush dispute shall be gubinitted to binding
arbitration (*Arbitration”) in the "New York, New York reglonal office of the
American Arbitration Assoelation, before'a panel of three arbitratars selected in
.aggérégpce with - the Comimercigl Arbitration Rules and procedures of the
Airierican Arhitration Association, Any dnd all disputes shall be submitted to' -
Arbitration hereunder within one (1) year from the date the dispute firstafoseor
“shall be forever barred. Seller and Buyer agre¢ that ‘Atbitration hereunder shall
be i1 lietr of all other remedies and prodedures, aitd shall be'the éxclisive methad -
 fot resolving any disputes arising out of this Agréemerit. Any arbitration, action, -
suft-or px@qe_edl_ng_ arising out of or relatinig to this Agreerhent may, among such
other methods allowed by law, be comimenced by delivering the notice, PrOCESS OT
- otljer riailing by intérnationally recognized express iail service to the party at -
- the address.set forth {u-the preamble heteof. Any such delivery shall be deerged
_ to have _j:ha‘sagxge foree and effect ag personal service. The prévailing party inl any
arbitration, action, sujt or proceeding-arising under or relating to this Agreement
shall be entitled to recover from the other fis attorneys” fees (in addition o its

000272
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. arbitration, including the hedrin of
., and'shall be kept corfidential by the parties.- ,

located jn New York County, New Yo

, engagements id case of fofee-majeure ‘copditions, must immediately
period of seven days, infforth about it to thie other party. Not informing the other

conﬁgction therewith. This parties hereby agree

sosts and expenses] mcurred in ne :
1t ] e ) val or State, ;pcatedinNawYOfk County; New York

that the courts, whethex Federal 4
shall have exclusive jurigdiction © all caseS ar;,d contr
relating to arbitration pursuant to this Agreement.

sversies atising under ox

A1l communications and evidence during the SREE of any

9'3' . .
the proceedings shall be in English language

. ent éither, paty from:
seeking interhn.ihjuncﬁvé relief pending resohition of a dispute provided
any such request shall be miade first to the arbitrators appointed pursuant to ihis -
Agreement, or, in the event that such Arbitrators are not appointed at the date of
' ther Federal or State,

such requiést, the parties hereby agree that the courts, whether ,
vk shall have exclusive jurisdiction of Aan‘-__

' 94 . .Th_e;pro'*éi%ié‘z_i,s of this Séé!:ic’m o) shé.ll '.not Prev

casés and controversies arising ynder o relatif to such Tequiest.
“ 10, FORCE MAJ EURE '

10.1. [Excépt for each party’s obligations under this Agreement to protect

" the othet’s Confidential Information and for payinent obligations, neither ‘party

faflure to perform its obligatiotis nor shall efther party
of its obligation hereunder by reason of any delay or

shall be liable for delay or
heheld to have breached any

" Failurs, if such delay ok failure is dus to sy acts of God or of the publigzneray, ©

acts of any state or local government or agency in either its’ sovereign or

cgntrﬁac’;ual; ¢apacity, fires, floods, pnusual gevere wegther, oOr other
circuimstarices beyond the party’s reasoriablé ¢ontrel, Lo -

10.2 The party which does not nave the responibility to execute duly its
: within 2

party about the appearance of the force-majéire conditions will deprive it of the
Hght to refer to them in popfl_e,ctipn with - nop-execution f the contract '

 engagements:

i1 ENTIRRAGREEMENT

- .+ 1.1, This Agreement, together with the Specifications dnd-all Exhibits -
attached heretd, supersedes all prior agreements, arrangements, representations
warranties and undertakings betweer the parties and consttutes . the entite
understanding between the parties rélating to the subject matter hereof.

12, ASSIGNME,

jded that - |
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Bank A&ressi )
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12.1. Parties may not assign OF otherwise transfer their rigut 2
obligations stated in the Agreement whether i1l whole or in path without the
prior written consent of the .ii@;i-'-g_s’s'i ning PETLYy’ exeept that 2 party may. assign
the Agreement to arly ghtity that aequites all 0
the dssigning party, oF to'a Suctessor Jn a JETger O acht- g
party, provided that the non-assigning party is piven prior wiltten notice of such
assignment ang such acquiring or surviving antity agréés to be bound by all pf the
terms anid conditions of this Agreement. :

; , 18 NOTICES
.13 ‘Thetparties have to informi each ch&r-,i‘zfxﬂ;edigtély; ot latér than -
thrée (3) days of dny changes of talephone fixes, e-mails, addresses and go on, 8
well as of the change of management or ownership int -the executive body of the

company.

3l or substantially all of the ‘asséts of
or acquisition of the assigning -

LEGAL ADDRESSES AND REQUISITES OR THER TIES

SELLER:

€SI INTERNATIONAL
Direct Wine and Spirits
g0 rue de Vincennes.

33000 BoideauxFrance

Barik BAMI bordeaux o
IBAN FR 76_‘1795.90003&512880317@1.29
Swift BAMY FR22 : '

“Froni USA: EBA

K

BU ;Y,j E R
D&M NEW WORLD MANAGEMENT, INC.
D/B/A APOLLO FINE SPIRITS . -

' WESTHEMPSTHAD, NEW YORK US.A.

}
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Bank requ:sfces

_ CH_ASE MANHATI‘ AN BANK
1722 AVENUE - '

BR,OOKLYN, ‘NEW YORK 11229

SWIFT: CHASUS 333 §

ACCT# 086069961665

. General Manager

: 1 . f any provision of thls
: (15.L No addmon to or modﬁ'icatton oF Walver s}

Agreement shall b& binding. wpon the parties waless ) made by written’ mstrument

gigned by @ duly authermed represe tatwe of each of the partla;

. 16 HEADINGS

Headmgs arg meluded fr1 this Agreeprent for convemence
chtistruction hereof. _

16,1, Of'ﬂ,y amnd
ave not tobe talcen s1ito accoumt in the :

‘ 17, SEVERABILITY

7.1, If any provisiod of this Agreement ‘becomes invalid or
unenforceable such prcmsmn shall be severed and the rermainjng ferms, and’
conditions and provisions of this Agreement shall eon‘anue to, be valld to the

Eﬁlllestextentpermlttedbylaw R s

Ly

IN WITNESS WHEREOF the parhes have executed thlS Agreement 48 of the
date first set forth a’bgove ,

D&M NEW WORLD MANAGEMEN’I‘ INC ' csI
. - INTERNATIQNAL
" "D/B/A APOLLO FINE SPIRITS _ . .
| Date /‘?ﬁ?/(; QJ’" QOG J R Date: ?(f-/ﬁ ?/0‘/

Henn de Cressac

" Dalia Kohler, Presiderit
| P o : s Presﬁent
- Address: 50 Hempsteadﬂar_denﬁ Dfi\ié : Address: go .
_ L _ rue Vingennes o
West Heynpstead, New York - 33boo
. o _ ~ Bordeaux, France
- USA - , - E-mail: "
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION'
Infernational Arbitration Tribunal

In the Matter of the Arbitration between

Re: 50155 T 00263 06 —~ ET R
D & M New World Management, Inc. , R =0 =iV ED
d/b/a Apollo \Fine Spirits, Inc. , : o7
vs APR 3020
C S I International Direct Wine And Spirits INTERNATIONAL CENTER
" AWARD OF ARBITRATORS

WE, THE UNDERSIGNED ARBITRATORS, having been designated in
accordance with the arbitration agreement entered into between the above-
named parties and dated April 28, 2005, and having been duly sworn, and
having conducted hearings on March 19, 2007 through March 22, 2007, and
having duly heard and considered the oral and documentary proofs and
allegations of the Parties, and considered the pre-hearing memoranda and post-
hearing proposed awards submitted by the parties, and confirmed on the record
the claims dropped by the parties, and the Parties having agreed to a
non-reasoned award as noted in Preliminary Hearing and Scheduling Order #1,
do hereby AWARD as follows:

(A) As to Claimant’s CLAIMS

1. Claimant’s claim for breach by Respondent of the parties’ Sales Agreement executed
April 28, 2005 (“Sales Agreement”) for failure to produce products is denied.

2. Claimant’s claim for breach by Respondent of the Sales Agreement for
misrepresentations of ownership of the molds and Jabels is denied.

3. Claimant’s claim for breach by Respondent of the Sales Agreement for providing
leaky bottles is granted. ,

4. Claimant’s claim for recovery of advertising costs is denied.

5. Claimant’s claim for recovery of lost profits is denied.

6. Claimant’s claim for récovery of costs of the molds is denied.

7. Claimant’s claim for re%:ow)cry of costs of the dummy bottles is denied.

8. Claimant’s claim for recovery of attormeys’ fees and costs is denied.



9. Tn accordance with the above, within thirty (30) days of transmittal of this Award to
the Parties, Respondent shall pay to Claimant as money damages in Euros the sum of
41,406.62 plus 6,832.10 interest from June 15, 2005 to April 15, 2007, totaling
48,238.72 Euros.

(B) As to Respondent’s COUNTERCLAIMS

1. The Panel declares that the alleged assignment of the mark BARON HENRI DE
CRESSAC COGNAC through the purported Assignment of Trademark executed April
28, 2005 is void gb initio.

2. Respondent’s counterclaim for breach of the Sales Agreement for failure to pay for
products and for unpaid invoices is granted.

3. Respondent’s counterclaim for lost profits is granted.
4. Respondent’s counterclaim for costs of inventory is granted in part.

5. The Panel declares that Claimant has no rights to the molds and labels for the
trademark BARON HENRI DE CRESSAC COGNAC pursuant to the Sales Agreement.

6. In accordance with the above, within thirty (30) days from the date of trapsmittal of
this Award to the Parties, Claimant shall pay to Respondent as money damages in Euros
the following amounts, in each case plus interest at the rate of 9% from March 15, 2006
to April 15, 2007:

a) 112,015.45 plus 10,921.51 interest totaling 122,936.96 Euros for its claim for
unpaid invoices.

b) 53,152 plus 5182.32 interest totaling 58,334.32 Euros for its claim for lost
profits.

¢) 112,253.70 plus 10,944.73 interest totaling 123,198.43 Euros for its claim for
recovery of inventory costs.

7. Within thirty (30) days fom the date of transmittal of this Award to the Parties,
Claimant shall pay Respondent $96,000.00 for attorneys’ fees and $10,263 .45 for costs
totaling $106,263.45.

(C) The administrative fees and expenses of the International Centre for Dispute Resohition
(ICDR) totaling FOURTEEN THOUSAND FIVE HUNDRED DOLLARS AND ZERO CENTS
(514,500.00) shall be bome sixty-seven percent (67%) by Claimant and thirty-three percent
(33%) by Respondent. Therefore, Claimant shall reimburse Respondent the sum of ONE
THOUSAND TWOQ HUNDRED FIFTEEN DOLLARS AND ZERO CENTS ($1,215.00),



The compensation and expenses of the Arbitrators totaling ONE HUNDRED
THOUSAND THIRTY SEVEN DOLLARS AND FIFTY CENTS (3100,037.50) shall be
borne sixty-seven percent (67%) by Claimant and thirty-three percent (33%) by Respondent.
Therefore, Claimant shall reimburse Respondent the sum of SEVENTEEN THOUSAND
FIFTEEN DOLLARS AND THIRTY FIVE CENTS ($17,015.35), represeming that portion
of said fees and expenses in cxcess of the apportioned costs previously incurred by
Respondent upon demonstration  that these ipcurred costs have beernt paid.

(D) This Award is in full settlement of all daims and counterclaims submitted to
this Arbitration. All daims and counterclaims not expressly granted herein are
hereby denied.

We hereby certify that, for the purposes of Article 1 of the New York Convention
of 1958 on the Recognition and Enforcement of Foreign Arbitral Awards, this

Final Award was made in New York, New York.

Date:

-

i MNMMW

Date: lZL/ }7/ 67
I 1 R)Jslyn S. Hbrridon, Panel Chair

Date; | \{/ﬁll /;//é'; Z/W,// //\./

Kyle-Beth Hifer

0 32/ 7 (ool 5. O Dts e

Carroll E. Neesemaun




Sak, of szc/

County of

L ﬂag Wﬁ b(_) 2%/’ / / Sm& hereby affirm upon my oath as Arbitrator that

I am fhe ind"widual described in and who executed this instrument, which is my Award.

ehilr Kot il tliar)

" Daté v i /"ﬂ?

State of pw)%@é
County of we//h/wgl@v

L KU\P ’&% #{ [&/ do hereby affirm upon my oath as Arbitrator that
1 am the individual described in and who executed this instrument, which is my Award,

il b £ ’@%%

Date

State of Az Ya’bﬁ—
County of /\/te“, ‘/d’l/ﬁ»
IWQ Aot apn _do hereby affirm upon my oath as Arbitrator that

I am the individual described in and who executed this instrument, which is my Award.

7fooloT _ el Fem—

" Date
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X q- (0l N

In re the Application of Index No. 0
D&M NEW WORLD MANAGEMENT, INC,,
doing business as APOLLO FINE SPIRITS,

Petitioner,

-against-

CSI INTERNATIONAL

Respondent.
For an Order Pursuant to CPLR Article 75
Vacating An Arbitration Award.

X

Harlan M. Lazarus, an attorney at law, affirms the following to be true
under penalties of perjury:

1. I am a member of the firm of Lazarus and Lazarus, P.C., attorneys
" for Petitioner D&M New World Management, Inc., doing business as Apollo Fine
Spirits (“Apollo”) and I submit this Affirmation in Support of the Verified Petition
of Apollo to vacate an Arbitration Award (the “Award”) rendered, inter alia, in
favor of CSI International (“CSI”) .

2, I was counsel to Apollo at the Arbitration Hearings subject hereof.

3." A copy of the Award is annexed as Exhibit "A" to the Petition.

4. The Award should not be confirmed; and the Motion to vacate the
Award granted.

5. The Award should not be confirmed because CSI’s principal and

sole witness, Henri De Cressac (“De Cressac”), together with CSI’s counsel are



guilty of misconduct. De Cressac repeatedly perjured himself before the
Arbitrators. De Cressac’s perjury, which CSI'’s counsel knew or should have
known of, tainted the entire arbitration proceedings and poisoned the Award.

6. The Award should not be confirmed because upon Apollo’s
exposure to the Arbitrator of De Cressac’s perjury, and after the close of
testimony, the Arbitrators requested an “explanation” as to CSI’s perjurious
testimony, which such “explanation” was given, over the objection of Apollo, in
the form of the unsworn testimony of CSI’s counsel, with respect to which Apollo
was not provided an opportunity to cross examine. This was misconduct én the
part of the Arbitrators.

7. The misconduct of the De Cressac, the Arbitrators, and counsel to
CSI requires that this Court vacate the Award.

8. Alternatively, the Award as rendered, insofar as it ignores De
Cressac’s perjury and other writings signed by De Cressac is irrational.

9. The dispute between Apollo and CSI arises out of Sales Agreement
wherein Apollo was the purchaser of certain cognac and CSI the Seller. The award
is further irrational and/ or punitive in that the Award requires Apollo pay CSI
for “inventory” (in particular, bottles) which CSI is not required to deliver.

THE SALES AGREEMENT AND TRADEMARK ASSIGNMENT

10. A copy of the Sales Agreement underlying the dispute between
Apollo and CSI and containing the pertinent arbitration clause is annexed as
Exhibit "B".

11.  The Sales Agreement, as its name infers, was exactly that: an

agreement wherein Apollo agreed to purchase certain product from CSI, in



particular, cognac.

12.  The Sales Agreement at paragraph 8.3 set forth:

“8.3 Trademark Ownership. Buyer [Apollo] and Seller [CSI] shall
simultaneously herewith, enter into and execute that certain
trademark assignment agreement, a copy of which is annexed
hereto as Schedule 8.3”

13.  The Trademark Aséignment Agreement (the “Assignment”) is

annexed as Exhibit-"C".

14. Inthe broadest possible terms, the Assignment “assigned” in
perpetuity” all of CSI's right, title and interest in a “mark”, “Baron Henri De
Cressac Cognac” (the “Mark”) to Apollo “absolutely, unconditionally and
irrevocably”.

15.  Each of the Sales Agreement and Trademark Assignment are signed
by De Cressac for CSI.

16. It is with respect to the assignment of the Mark that De Cressac,
committed perjury.

THE DEMAND FOR ARBITRATION AND RELATED PLEADINGS

AND CSI'S PERJURED TESTIMONY AND CLAIMS OF
FRAUDULENT INDUCEMENT

FIAULICU 24N E A L e ——

17. A copy of Apollo’s Demand for Arbitration (the “Demand”) is
annexed as Exhibit "D".

18. A copy of CSI's August 16, 2007 Answer to Demand for Arbitration
and Counterclaims (“CSI Answer”) is annexed as Exhibit “E”.

19.  CSI's Exhibit C Answer, at page 2, sets forth, “ a) [Apollo]
fraudulently induced CSI to enter into the Sales Agreement and the scheduled

Assignment of Trademark ; b) [Apollo’s] misrepresentations were relied upon by



CSI and induced CSI to enter into the Sales Agreement and the scheduled
Assignment of Trademark, to the detriment of CSL...”

20. On October 27, 2006, CSI filed “Respondent’s First Amended
Statement of Defenses and Counterclaim”(“Respondent’s Amended Statement”) .
A copy is annexed as Exhibit "F".

21.  Respondent’s Amended Statement set forth at Section 111,
“Moreover, the testimony and documents will show, further, that [Apollo]
fraudulently induced CSI to execute the Sales Agreement and the incorporated
Trademark Assignment through false representations that the Trademark
Assignment would not deprive Henri de Cressac of the right to use how own
name as a mark. CSI executed the Sales Agreement and incorporated Trademark
Assignment in reliance on those representations to its detriment.”

22, Respondent’s counsel commented extensively on the Trademark
Assignment in counsel’s opening statement. See Exhibit “G”, pgs. 25-41 of the

March 19, 2007 Transcript (3/19 Transcript).

23. At pages, 29, and with respect to the Trademark Assignment, CSI’s
counsel presented, “Right after signing of this agreement [the Sales
Agreement]...after it had been executed, [Apollo] hands Mr. de Cressac a form, a
form [Apollo] never [underscore supplied] before that day...never before
[underscore supplied] had they shown this form. They handed Mr. de Cressac a
form. Even though the sales agreement had been exchanged extensively, nowhere
in all these communications, nowhere in all these letters, in all these emails had

this form [the Trademark Assignment] been disclosed. [underscore supplied].
24. At page 33, CSI's counsel presented “As the prior negotiations




made clear, as the language of the Sales Agreement, which was chosen by the

parties, extensively negotiated by the parties, there had never [underscore

supplied] been discussion of a Trademark Assignment, much less perpetual.”
25.  On CSI’s direct case, at page 550 — 551 of the March 21%, 2007

Transcript (3/21 Transcript) , upon CSI’s counsel’s inquiry,

“Q:  Prior to the day of the signing the agreement [the
Sales Agreement] had you ever seen this document before?

A: I saw it when they gave me the other document that
was preceding it. '

Q: Prior to the day of signing the agreement?
A: No.
A copy of the cited pages is annexed as Exhibit "H".
26. Upon inquiry of an Arbitrator, and at pages 712 - 713 of the March
22 2007 Transcript (3/22 Transcript), De Cressac was asked the following

questions and gave the following answers,

“Q: When you looked at [the Sales Agreement] did you
notice that paragraph 8.3 [titled “Trademark Ownership” contemplates the
parties agreeing to a separate document?

A: No.
Q: When did you first realize a second document was
contemplated?

A: Okay. I didn’t know about it until they gave me the
document that day and that it was a formality.” :

A copy of the cited pages is annexed as Exhibit "I".
o7, Referring to an “annotated” version of the Trademark Assighment
Agreement, annexed as Exhibit “J” , and again upon the inquiry of an

Arbitrator, De Cressac testified, at page 715 of the 3/22 Transcript,



“Q:  When did you first see this document?

A: In the office of [Apollo] on the date of the signing the
Sales Agreement which was the 20™ of April, 2005.

A copy of the cited pages is annexed as Exhibit "K".

28.  But De Cressac throughout the arbitration hearings De Cressac lied
in all respects concerning his lack of prior knowledge of the Trademark
Assignment.

29. De Cressac’s perjury is proved by a pleading filed by CSI’s counsel
in the Arbitration proceedings months before the Arbitration hearings and
brought to the attention of the arbitrators after the close of testimony, during
Apollo’s summation.

30. The pleadirig was signed by De Cressac’s counsel (who,
with trial
counsel, attended all arbitration hearings but did not conduct the hearing for
CSI).

31. Each of CSI’s counsel knew or should have known of De
Cressac’s perjury, but neither counsel restrained De Cressac. Each allowed the
perjury to continue.

32. A copy of the pleading in question, dated November 14%, 2006,
titled “Respondent’s Response To Preliminary Hearing and Scheduling Order #
4" (“Respondent’s Response”) is annexed as Exhibit "L".

33.  Respondent’s Response specifically sets forth that De Cressac had
previously been sent and had seen a draft trademark assignment “schedule”.

34. Respondent’s Response flatly contradicts De Cressac’s testimony



and CSI’s counsel’s argument that De Cressac had no prior knowledge of a
trademark assignment.

34. Respondent’s Response impugns all De Cresac’s testimony and CSI
argument that De Cressac first realized a second document ( the Trademark
Assi;gnment) was contemplated only on the day De Cressac signed the Trademark
Assignment.

35. Respondent’s Response specifically acknowledges that De Cressac
was fully aware of the Trademark Assignment document prior to De Cressac’s
execution.

36. Respondent’s Response sets forth the Trademark Assignment
executed by De Cressac “differed materially from the draft schedule [the
Trademark Assignment is referred to at paragraph 8.3 in the Sales Agreement as
Schedule 8.3.] he had previously been sent.”

37.  De Cressac’s admission that the trademark assignment
schedule De Cressac was shown on the date of execution “differed materially”
from a previously sent draft proves De Cressac’s prior knowledge of the
Trademark Assignment component and scheduie to the Sales Agreement in
advance of De Cressac’s execution. Respondent’s Response acknowledges that
such a document had previously been sent.

38. De Cressac’s pleading admission demonstrate De Cressac’s perjury.

39. De Cressac’s perjury was brought to the attention of the Arbitrators
during Apollo’s summation. See 3/22 Transcript at pgs 840-858, annexed as
Exhibit "M", in particular 840 850.

40.  So startling was the contrast between Respondent’s Response, and



the entirety of CSI’s perjured presentation concerning the Trademark Assignment
that immediately following Apollo’s summation, an Arbitrator (at 3/22 page 858)
asked “what CSI” had to say about Respondent’s Response.

41.  Apollo objected to the Arbitrator’s inquiry in that the proceedings
were “closed”; but the objection was brushed aside, “Go ahead and object. I want
to know what the response is.”

42.  With and upon the colloquy that immediately followed (3/22 at
858-860), CSI's and its counsel’s misconduct in presenting a claim upon perjured
testimony, was compounded by the misconduct of the Arbitrators.

43. Over Apollo’s objection, CSI’s counsel was allowed to give unsworn
testimony purporting to explain the obvious perjury, with respect to which Apollo
was never given the opportunity to cross examine.

44. CSI’s perjury was misconduct.

45. CSI’s counsel’s unsworn testimony given after the presentation of
evidence was closed, over Apollo’s objection was misconduct, as was the failure of
the Arbitrators to allow Apollo to cross examine CSI’s counsel.

46. The Arbitrators request and receipt of CSI’s counsel’s unsworn
testimony over Apollo’s objection was misconduct.

47.  Upon disclosure of the perjury that portion of the award that
determined that the executed Trademark Assignment was “yoid ab initio” is
either or both a) the product of the Arbitrators’ misconduct in requesting,
allowing and receiving, over Apollo’s objection, after the close of testimony, the
unsworn explanation of CSI’s counsel as to De Cressac’s perjury ; or b) the

fraudulently procured product of CSI and CSI’s counsel’s presentation of perjured



testimony to the Arbitrators.

48.  Even if the admission of the perjured testimony is not misconduct
(it is), the Award’s determination that the Trademark Assignment is “void ab
initio” nonetheless should be vacated as irrational. De Cressac’&raudulent
inducement claim was predicated on De Cressac’s fabricated “tale” of first having
learned of the trademark assignment on the date of De Cressac’s executior}

49. Apollo’s unequivocal demonstration of De Cressac’s perjury,
Respondent’s Response, during summation, renders the Arbitrators’ adoption of
De Cressac’s fraudulent inducement argument irrational.

50. De Cressac admitted seeing and reading the Trademark Assignment
before he signed it. See Footnote 1 below. The Trademark Assignment as signed
(which De Cressac saw in draft prior to signing) contains a final paragraph (“13”)
denominated“Terms Read and Understood”.

51.  Paragraph 13, which appears immediately above De Cressac’s
signature, sets forth in no uncertain terms that De Cressac “certifies” to his
having read and understood the Trademark Assignment and that the same is
entered into of “their own free will and not from any representation,
commitment, promise, pressure or duress from any other Party.”

52. Inrendering an Award providing that the Trademark Assignment
was “void ab initio” the Arbitrators necessarily ignored De Cressac’s testimony
and certification as set forth in paragraph 13 of the Trademark Assignment.

53. The perjury by De Cressac, the presentation of such by CST’s
counsel, ahd the Arbitrators conduct in relation thereto dictates that the

Arbitration Award be vacated as either having been procured by fraud and



misconduct or as irrational. '

54. The Sales Agreement provided for the terms and conditions of
Apollo’s purchase and receipt of the Cognac from CSI.

55. As part of CSI’s First Amended Statement of Defenses and
Counterclaim, a copy of which is attached as Exhibit “F”. CSI sought damages
pre-purchased raw materials (bottles) for fulfillment under the Sales Agreement
(hereinafter, the “Inventory”).

56. While the Award provides for Apollo to pay CSI for the Inventory,

the Award omits only direction that the Invent livered to Apollo. >
Dated: New York, New York
May 17, 2007
Harla’ M. Lazarus, Esq.
! The significance of De Cressac’s purported lack of familiarity with English is of no

moment. See Exhibit “N”, Apollo’s Pre-Hearing Brief, Point A “ The Ownership of the
Trademark” wherein binding legal precedent was presented to the Arbitrators concerning the,
inter alia, lack of significance of a claim of illiteracy in connection with execution of agreements.
Morever, there is no dispute that De Cressac read the annotated draft Trademark Assignment and
Trademark Assignment before De Cressac signed the Trademark Assignment. See Exhibit “0”,
page 720-730 of 3/22 Transcript where on inquiry of an Arbitrator De Cressac admitted same.

See also, Exhibit “P” pages 641-644 of the March 21, 2007 Transcript, wherein De Cressac
acknowledged that as early as March 22, 2006, De Cressac had read paragraph 8.3 of a draft of the
Sales Agreement concerning the Trademark.

2 On pages 862 to 863, copies of which are attached as Exhibit “Q?”, in colloquy with the
Arbitrator’'s Respondent’s counsel confirms the Inventory is in Ttaly: “Q: Just because you raise
this, in terms of in 128 - no, in 127 the inventory in Ttaly is just bottles?” A: Yes.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BARON HENRI DE CRESSAC,

V.

D & M NEW WORLD MANAGEMENT, INC.,

Opposer,

Applicant.

Submitted in Support of Applicant’s
Opposition to Opposer’s Motion for
Summary Judgment

Opposition No. 91175371
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Page 874 Page 876 Jz
1 PROCEEDINGS 1 PROCEEDINGS E
115:25:32 2 bref, this is the first time, we didn't have 15:27:44 2 then the invoices act agreements to which D&M
15:25:35 3  another conference call. 15:27:48 3  assented.” :
15:25:36 4 In your brief for the first time 15:27:49 4 You go on to talk about something
15:25:37 5  you asked for trademark filings to be 15:27:51 5 that is similar to delay and latches, something
15:25:39 6 transferred. We find this to be a very late 15:27:53 6 like that. You don't use that word latches.
15:25:42 7 request And are uninclined to accept it. It 15:27:55 7 MR. SANDERS: Okay.
15:25:50 8  was not mentioned anywhere in any of the 15:27:56 8 MS. HILFER: We are not discussing |
15:25:53 9  documents in any of the pleadings until a legal 15:27:57 9  whether the Sales Agreement is void. SoI .
15:25:5610 brief. A legal brief doesn't seem to be the 15:27:5910 believe that goes - that is not a separate §
15:26:0011 appropriate place to request some kind of 15:28:0211 request
15:26:0512 relief. : 15:28:1012 MR. SANDERS: To the extentthe |
15:26:0513 MR. SANDERS: I can speak to the 15:28:1113 Panel throws everything out.
15:26:0614 lateness of this. It was during the proceeding 15:28:1314 MS. HILFER: You haven't asked us
15:26:1015 in discovery when I realized D&M had started to | 15:28:1415 o throw out the Sales Agreement. %
15:26:1416 file trademark applications in Burope basedon | 15:28:16 16 MR. SANDERS: Then that's fine.
15:26:1617 the U.S. application. Ibecame concerned about | 15:28:1817 Then thatis withdrawn. §
15:26:1918 those filings in Europe. 15:28:1918 MS. HILFER: Fine. Thank you. |
15:26:2019 So, that request is aimed at those. 15:28:2519 That is everything that is on my list.
15:26:2520 MS. HILFER: Idon't think it says 15:28:2820 MS. HARRISON: What about lost
15:26:2921 trademark filings, that would include the 15:28:2921 profits? :
15:26:3122 American trademark filings. 15:28:2922 MS. HILFER: 1mentioned that. I
15:26:3323 MS. HARRISON: We arenotin a 15:28:3023 have that. :
15:26:3424 position to rule about the trademark filings in 15:28:3324 MS. HARRISON: Idon't think so. z
15:26:3625 Burope at all anyway. 15:28:3625 MR. SANDERS: We are certainly |
page 875 Page 877 &
-
1 PROCEEDINGS 1 PROCEEDINGS f
15:26:38 2 MR. SANDERS: I withdraw that. 15:28:37 2 seeking lost profits. i
15:26:40 3 MS. HARRISON: You withdraw it as 15:28:39 3 MS. HILFER: That is damages
15:26:41 4 tothe U.S. as well? 15:28:40 4  related to the breach. .
15:26:44 5 MR. SANDERS: Transfer of 15:28:41 5 MS. HARRISON: Right. Which you E
15:26:45 6 trademark filings? 15:28:44 6 didn't mention. [
15:26:45 7 MS. HARRISON: Right. 15:28:46 7 MS. HILFER: So, in your draft :
15:26:46 8 MR. SANDERS: Yes. 15:28:47 8 awards we're not looking for anything more than E
15:26:46 9 MS. HARRISON: Okay. 15:28:52 9  what you are looking for from us. You did not %
15:26:4810 MS. HILFER: The only thing that 15:28:5410 payustodoareasonedaward,noonehas E*
15:27:0011 is left on my list, I wasn't sure ifit was a 15:28:5611 requested a reasoned award. We don't want you ‘
15:27:0212 new claim, I don't have your brief in front of 15:28:5812 to draft reasoned awards. This is not argument
15:27:0613 me. 15:29:0113 inany way. There is no reasons to be given.
15:27:0814 MR. SANDERS: The legal brief? 15:29:0314 Itis just simply a draft award.
15:27:0915 MS: HILFER: Yes. Can I have that 15:29:0515 You can go claim by claim,
15:27:1016 for one minute? 15:29:0716 counterclaim by counterclaim and say what you 1
15:27:1117 MR. SANDERS: Sure. 15:29:1117 want us to say about it. And what damages, if i
15:27:1718 MS. HILFER: In provision 2 — 15:29:1518 any,youwant,iftherearedeclmtionstherc ‘i
15:27:2019 MR. SANDERS: Now youhave meata |15: 29:1819 is obviously no damages. Whatever you want from E
15:27:2220 disadvantage. 15:29:2120 wus. ) E
15:27:2221 MS. HILFER: Tl read it to you. 15:29:2121 MR. SANDERS: Okay. :
15:27:3122 Roman II you wiite "D&M claims regarding CSI's | 15:29:2122 MS. HILFER: I would imagine it :
15:27:3523 alleged failure to supply the quantity and 15:29:2323 wouldn't be more than a page or so. £
H15:27:3824 quality requested cannot stand.” In 15:29:2924 MR. LAZARUS: With respect to, you
15:27:4025 subparagraph A, "If the Sales Agreement is void, know, it gets tricky because is it acceptable

URBAN COURT REPORTING, INC.

212-661-8260



CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing APPLICANT’S OPPOSITION
TO OPPOSER’S MOTION FOR SUMMARY JUDGMENT was served upon counsel for

Opposer this 21st day of September, 2007 by First-Class mail, postage prepaid, addressed as

follows:

Jason D. Sanders, Esq.
COWAN, LIEBOWITZ & LATMAN, P.C.
1133 Avenue of the Americas
New York, New York 10036-6799
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Anna Vishev

{00871597.1}



