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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Opposition No. 91175290

CABELA’S INCORPORATED,

OPPOSER'’'S RESISTANCE TO
MOTION TO SUSPEND

Opposer,

Directed to Appl. Nos.
78/859670, 78.859680, 78/859691,

THREE FORKS RANCH CORP., and 78/859705

Applicant.
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OPPOSER'’'S RESISTANCE TO MOTION TO SUSPEND

Opposer, Cabela’s Incorporated (“Cabela’s”), objects to the Motion to Suspend
that Applicant, Three Forks Ranch Corp. (“Three Forks Ranch”), has submitted. In
support of its objection, Cabela’s states:

1. The Trademark Trial and Appeal Board Manual of Procedure (TBMP)
states that “proceedings may be suspended, upon motion or stipulation under 37 C.F.R.
§ 2.117(c), for purposes of settlement negotiations, subject to the right of either party to
request resumption at any time.” TBMP § 510.03(a) (2nd ed. 2003) (citations omitted)
(emphasis added). In the footnote providing support for the foregoing statement, the
TBMP cites MacMillan Bloedel Ltd. v. Arrow-M Corp., 203 USPQ 952 (TTAB 1979) for
the proposition that an “order suspending proceedings for settlement [must be] vacated
once it [comes] to [the] Board'’s attention that [an] adverse party object[s] to suspension

on such basis.”
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2. In MacMillian Bloedel Ltd., the Board vacated its order suspending the
proceedings for settlement when it learned that one of the parties objected to the
suspension. In MacMillian Bloedel Ltd., the opposer filed a motion to suspend on the
basis of ongoing settlement negotiations, and an order for suspension was issued.
Subsequently, the applicant filed a resistance to the motion to suspend, and the Board
vacated the order of suspension. Although the facts of the case are vague, its
precedent is clear: An objection to the suspension of the proceedings for settlement
purposes prevents a suspension.

3. In Orthomatrix, Inc. v. Wright Medical Technology, Inc., Op. No. 116,918,
2001 WL 754818 (TTAB July 3, 2001), (a decision we do not cite as precedent due to
TTAB rules but which is too instructive not to point out), the Board cited TBMP §
510.03(a) and MacMillian Bloedel Ltd. in ruling that the Board will not grant a contested
motion to suspend proceedings pending settlement discussions. The Board concluded
that “[bJecause either party has the right to request resumption of proceedings that are
suspended pending settlement discussions, it follows that the Board will not grant a
contested motion to suspend proceedings in such a case.” Orthomatrix, Inc., 2001 WL
754818, at *1. Although the afore-mentioned statement is not citable as precedent, the
Board'’s citation to TBMP § 510.03(a) and MacMillian Bloedel Ltd. v. Arrow-M Corp. is
persuasive to deciding the issue presented here.

4. Pursuant to TBMP § 510.03(a) and MacMillian Bloedel Ltd., Cabela’s
resists Three Forks Ranch’s Motion to Suspend and avers that if granted, Cabela’s will
immediately request resumption of the proceedings in accordance with TBMP §

510.03(b) (2nd ed. 2003).
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5. In the case at bar, the parties’ potential settlement of the disagreement
herein is merely one part of a global settlement related parties (including the parties
here) are attempting to reach. Thus, despite the suggestions in Three Forks Ranch'’s
Motion to Suspend that a settlement is imminent, there is no guarantee that a global
settlement will be reached and none has been reached.

6. Three Forks Ranch asserts in its Motion to Suspend that “[sJuspension of
these proceedings will facilitate settlement of this matter.” Cabela’s disagrees.
Cabela’s asserts that suspension of these proceedings will not facilitate settlement of
this matter but will merely enable Three Forks Ranch to avoid giving the 30(b)(6)
deposition that Cabela’s has been requesting since January 31, 2008. Three Forks
Ranch has repeatedly delayed Cabela’s requests for a 30(b)(6) deposition, and the
suspension of these proceedings is merely another attempt to do the same. Now, when
a deposition date is finally imminent at the approaching closure of discovery, Three
Forks Ranch wants to suspend the proceedings. This is not a coincidence. Three
Forks Ranch’s Motion to Suspend is part of a methodical strategy to delay Cabela’s
from receiving a 30(b)(6) deposition from Three Forks Ranch.

7. It is important to note that even Three Forks Ranch’s own motion admits
that it is aware Cabela’s does not consent to its motion. Such consent is necessary,
and the Motion to Suspend should therefore be denied.

WHEREFORE Cabela’s respectfully requests that the Court deny Three Forks

Ranch’s Motion to Suspend because of Cabela’s resistance to the same.
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Cabela’s Incorporated, Opposer,

Dated this 22nd day of September,
2008.
By: o/ Dasiel ]. Bischer

Michael C. Cox, NE #17588
Daniel J. Fischer, NE #22272
Koley Jessen P.C., L.L.O.
1125 South 103rd Street, Suite 800
Omaha, NE 68124
Telephone: (402) 390-9500
Fax (402) 390-9005
dan.fischer@koleyjessen.com

Attorneys for Opposer

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 22nd day of September 2008, a true
and correct copy of the foregoing was served upon the following counsel by depositing
the original in the United States mail, postage prepaid, properly addressed as follows:

Mark Sableman

Hadi S. Al-Shathir
Thompson Coburn LLP
One US Bank Center

St. Louis, Missouri 63101

&/ Daniel ]. Gischer
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