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TL-75105-1

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SYNGENTA CROP PROTECTION, INC.

& SYNGENTA SEEDS, INC., Opposition No. 91175091

)
)
)
Opposers, )
) Mark: AgMeter
V. )
) Serial No.: 78/660,644
BIO-CHEK, LLC, )
)
Applicant. )
)

April 3, 2008

REPLY TO OPPOSERS' OBJECTION TO RESETTING
OF TESTIMONY AND BRIEFING PERIODS

Opposer has now provided Applicant with copies of the transcripts of the depositions

taken December 20 and January 7. Hence, itis no longer necessary for the Board to order
Opposer to serve the transcripts, but Applicant's testimony and briefing periods still need
to be reset.

Lest the Board be misled by Opposer's devious tactics, Applicant wants to make it
clear that Applicant did not receive copies of the transcripts until after the motion to reset
the testimony and briefing periods had been filed and served. The first such copies were
received on March 11 as attachments to an email message from Opposers' attorney
James A. Zellinger (Wright Supp. Decl., 2, Exh. E). That same message, without the
date, is attached to Opposers' memorandum (Exh. 4) as evidence that applicant was
served with the transcripts.

As further evidence of having already served the transcripts, Opposer has submitted
a copy of a document entitled "Additional Service of Opposers' First Notice of Reliance”
(Opposers' memorandum, Exh. 5) which includes copies of the transcripts.” However, that
document was not mailed until March 13, the day before the memorandum was served and

sent to the Patent Office for filing.

‘Mr. Zellinger is apparently not aware that a notice of reliance is not the proper
vehicle for the filing of deposition transcripts. TBMP 703.01(k).

“Although the certificate of service on the Additional Service of Opposers' First
Notice of Reliance states that it "was served on counsel for Applicant this the [sic] 12
day of March, 2008, via first class mail," the postage meter date on the envelope in
which the document was received by Applicant's attorney shows that it was actually not

mailed until March 13. See Wright Supp. Decl., { 4, Exh. F.



The other exhibits attached to Opposers' memorandum likewise fail to show service
of the transcripts prior to the filing and service of the motion to reset the testimony and
briefing periods. Exhibits 1 and 3 are copies of a Notice of Reliance and a Second Notice
of Reliance, minus cover letter and exhibits, that were both received without the transcripts
(Wright Supp. Decl., 1 5), even though the notices themselves might lead one to think that
the transcripts were attached.® Exhibit 2 is no more than a copy of a transmittal letter for
the notice for the taking of the first (December 20) deposition, and having been sent before
either of the depositions was taken, it is certainly not proof that the transcripts had been
served.

Curiously, Opposer has not attempted to rely upon the purported service of a so-
called Amended Notice of Reliance which it apparently filed in the Patent Office on January
31 without service on Applicant or Applicant's attorney. As set forth in Paragraph 6 of the
Supplemental Declaration of Edward S. Wright, Applicant never received a copy of that
Amended Notice and was not even aware that it existed until Applicant's attorney stumbled
across it on the Patent Office website after receiving the opposition to the motion at hand.
The transmittal letter accompanying Amended Notice (Wright Supp. Decl. Exh. G) contains
an admission by Mr. Zellinger that the transcripts of the depositions of Eileen Watson and
Francis Marier (Exhibits E and F to the Amended Notice) were not available earlier.

Opposer has also made a number of specious arguments such as untimeliness of
Applicant's motion, participation by Applicant's attorney in the depositions, a suggestion
that applicant could have ordered copies of the transcripts from the court reporter, and a
statement that Applicant has taken no discovery. Those arguments all overlook the simple
fact that the Rules specifically require service of the transcripts of depositions by the party
taking the depositions. See 37 CFR 2.125 (a).

Finally, Opposer is mistaken in suggesting that Applicant has not been prejudiced
by the failure to serve the transcripts in accordance with the rule. Applicant has, of course,
been denied the very thing the rule was intended to ensure, namely that "each adverse

party will have the testimony before it has to offer its own evidence". TBMP 703.01(m).

*The first Notice of Reliance states that Opposer will rely upon "The attached
testimony of Eileen Watson and Fran Marier/or/Beverly Larson (Ex. E & F)" even
though neither transcript was attached and the notice was served prior to the taking of
the testimony of either Fran Maier or Beverly Larson..

-2.



It is, therefore, once again respectfully requested that the closing date for
Applicant's testimony period be reset to expire no less than thirty (30) days after the
Board's decision on the motion to reset and that the period for the filing of Applicant's brief

be reset accordingly.

Respectfully submitted,

/s/ Edward S. Wright
Edward S. Wright, Reg. No. 24,903
Attorney for Applicant

Law Offices of Edward S. Wright
1100 Alma Street, Suite 207
Menlo Park, CA 94025
Telephone: (650) 330-0830
Facsimile: (650) 330-0831
Email: twright@claim1.com



PROOF OF SERVICE

|, Edward S. Wright, a citizen of the United States, over the age of eighteen years,
whose business address is 1100 Alma Street, Suite 207, Menlo Park, California, declare
under penalty of perjury that the following documents:

REPLY TO OPPOSERS' OBJECTION TO RESETTING OF TESTIMONY AND
BRIEFING PERIODS

SUPPLEMENTAL DECLARATION OF EDWARD S. WRIGHT IN SUPPORT OF

APPLICANT'S MOTION TO RESET TESTIMONY AND BRIEFING PERIODS
are being served on Opposers by depositing copies thereof with the United States Postal
Service as First Class Mail, postage prepaid, in an envelope addressed as follows to the
attorney of record for Opposers:

James A. Zellinger

Trademark Counsel

Syngenta Crop Protection, Inc.
410 Swing Rd.

Greensboro, N.C. 27409

on April 3, 2008.

/s/ Edward S. Wright
Edward S. Wright




TL-75105-1 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SYNGENTA CROP PROTECTION, INC.

& SYNGENTA SEEDS, INC., Opposition No. 91175091

)
)
)
Opposers, )
) Mark: AgMeter
V. )
) Serial No.: 78/660,644
BIO-CHEK, LLC, )
)
Applicant. )
)

SUPPLEMENTAL DECLARATION OF EDWARD S. WRIGHT IN SUPPORT OF
APPLICANT'S MOTION TO RESET TESTIMONY AND BRIEFING PERIODS

|, Edward S. Wright, declare and state as follows:

1. I 'am the attorney of record for Applicant Bio-Chek, LLC.

2. On March 11, 2008, | for the first time received copies of the transcripts of the
depositions of Eileen Watson and Francis Marier, taken December 20, 2007, and January
7,2008, respectively. Those copies came to me as attachments to an email message from
Opposers' attorney James A. Zellinger, and a true and accurate printout of that message
is attached hereto as Exhibit E.

3. When | read the March 11 email message from Mr. Zellinger, | was shocked by
the reference in it to "additional copies of the Watson and marier [sic, Marier] transcripts
previously sent to you" because | did not, and still do not, believe it was true. If such
copies had, in fact, been sent to me previously, | did not receive them.

4. On or about March 17, 2008, | received a copy of a document entitled "Additional
Service of Opposers' First Notice of Reliance" from Mr. Zellinger. Exhibit 5 to Opposers’
Objection to Reset of Testimony or Briefing Schedule appears to be a copy of the
document | received, without the cover letter and exhibits. A true and accurate copy of the
front side of the envelope in which | received the document entitled "Additional Service of
Opposers' First Notice of Reliance” is attached hereto as Exhibit F.

5. Prior to March 11, 2008, | received copies of documents entitled Notice of
Reliance and Second Notice of Reliance from Mr. Zellinger. Neither of those copies

included any deposition transcripts. Exhibits 1 and 3 to Opposers' Objection to Reset of



Testimony or Briefing Schedule appear to be copies of what | received as the Notice and
Second Notice, respectively, without the cover letters and exhibits.

6. Upon receiving the opposition to the motion to reset, | checked the Patent Office
website and was surprised to find that on January 31, 2008 Opposer had filed an Amended
Notice of Reliance which included copies of the deposition transcripts. Copies of the
Amended Notice, a cover letter which apparently accompanied the Amended Notice, and
a certificate of service for the Amended Notice, which | downloaded and printed from the
website, are attached as Exhibit G. Even though the certificate of service states that a
copy of the Amended Notice "was served on counsel for Applicant this the [sic] 28th day
of January, 2008," | never received a copy of the Amended Notice, and | do not believe
one was ever sent to me.

| declare under penalty of perjury that all statements made in this declaration are
true and that any statements made on information and belief are believed to be true.

Signed at Menlo Park, California on April 3, 2008.

/s/ Edward S. Wright
Edward S. Wright
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1

James A, Jellinger Byngenta Urop Protestion, .

Trademark Counsst 410 Bwing Road
Greenshom, NG 27408

BRG]

8-G33

a-miail
. zefinger Bsyngenta.com

January 28, 2008

Trademark Trial and Appeal Board

U 8. Patent and Trademark {Mlice

PO Box 1451

Alexandria, VA 22313-1451 - S ;\f* €

Re:  Swnpenta Crop Fratection, Inc. v, BIG-CHECK LLC
Opposition No, 1175091

Dear Sirs:

Y

Please find enclosed the Opposer’s Amended Notice of Reliance with the

addition of complete Exhibits B and F, which were unasvadl ilable in the earher Notics

{would respectfally ask that it be filed in this matter
i :

EXHIBIT G



IN THE UNITED RTATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARR

T the Matter of Application Serial No. 78/660644 “AGMETER], Filed Jung 2
Oipposition $91 175891

SYNGENTA CROP PROTECTHIN,
NG, & SYNGENTA SEEDS, INC.
{pposers,

g

NOTICE OF RELIANCE

%
R

Orpposition #1170
BIG-CHEK LLC
Appdicant,

o ramgt epgit

AMENDED NOTICE OF RELIANCE

Ton

Bdward 8. Wright

Law Offices of BEdward 5. Wiight
10D Alma Styeet, Suie 337
Menlo Park, CA 84028

PLEASE TAKE NOTICE, pursuant to THMRPE 70402 et s2g and 37 CER

2.4 ‘I-Eé){é;}% Cipposer submits that they will sely upon the following detments and materials

g The stiached testimony of Eileen Watson and Fran Mane
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Hasis of Beliance

The Exhibits identified in #s B & F (sbove} are relovant to the tssues oft

i. Confusion between the radenarks in guestion;

2. Same channels of tade betwaan the parties; same consumaers of the

antiay’ oductafservicss;

g+

H

3, Applicant’s Intent;

&

Y
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-
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4, Definitions of ‘ag’y tagrd’y “sgric’y and “agro’.

OPPOSER Ny

By

Fames & &ﬁfn gwgwx
410 SwingRoad
Ureenshoro, NC 37408
Atorney for SCPL

{336} HATR3S

Fax: (336 6332042

EXHIBIT G



CERTIFICATE OF SERVICE

I heraby cortify that a true copy of the foregning Qpposer’s AMENDED NOTICE
OF RELIANCE was served on counsel for Applicant this the 28" day of January, 2008,

P

via first class madl, postage prepaid o
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