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IN THE UNITED STATES PATENT & TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
PANDA TRAVEL, INC,,

Opposer,
Opposition No.: 91174767 (parent)
Opposition No.: 91174768
Application Serial Nos. 78/639,462 &
78/640,690

V.
RESORT OPTION ENTERPRISES, INC,,

Applicant.

R R i o e e

OPPOSER’S MOTION FOR SUMMARY JUDGMENT

Opposer PANDA TRAVEL, INC., a Hawaii Corporation (“Opposer”), by and
through its undersigned attorneys, hereby moves for summary judgment pursuant to Rule 56,
Fed. R. Civ. P., and Trademark Rule 2.217(e), sustaining this opposition against U.S. Trademark
Application Serial Nos. 78/639,462 and 78/640,690 filed by RESORT OPTION ENTERPRISES,
INC., an Arizona Corporation (“Applicant” or “Resort Option”) for the marks “PANDA
TRAVEL” and “PANDA TRAVEL” (with a panda design), for travel agency services.

As set forth in the attached memorandum and exhibits, this Motion is made on the
grounds that: (i) Opposer has priority of use; and (ii) Applicant’s marks are confusingly similar
to Opposer’s “PANDA TRAVEL” and “PANDA TRAVEL HAWAII” trademarks, Opposer’s
panda design trademark, and Opposer’s “PANDA TRAVEL HAWAII” trade name, which are
used in connection with identical goods or services. Thus, there exists a likelihood of confusion,
precluding registration of Applicant’s marks under Section 2(d) of the Lanham Act.

Accordingly, Opposer respectfully submits that this opposition against Application Serial Nos.

78/639,462 and 78/640,690 must be sustained pursuant to this Motion because a trial on the



merits would be unnecessary as there is no genuine issue of material fact and more evidence than
is already available in connection with this Motion could not reasonably be expected to change
the result in this case. TBMP § 528.01 at 500-101 (2d ed., rev. 2004).

DATED: Honolulu, Hawaii, November 6, 2007.

Martin E. Hsia, Reg. No. 32,471
CADES SCHUTTE LLP

P.O. Box 939

Honolulu, Hawaii 96808

Tel. (808) 521-9200

Attorneys for Opposer
PANDA TRAVEL, INC.



IN THE UNITED STATES PATENT & TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
PANDA TRAVEL, INC.,

Opposer,
Opposition No.: 91174767 (parent)
Opposition No.: 91174768
Application Serial Nos. 78/639,462 &
78/640,690

V.
RESORT OPTION ENTERPRISES, INC,,

Applicant.
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MEMORANDUM IN SUPPORT OF MOTION

L. INTRODUCTION.

Opposer PANDA TRAVEL, INC., a Hawaii Corporation (“Opposer”),
respectfully submits this memorandum in support of its Motion for Summary Judgment (the
“Motion”), pursuant to Fed. R. Civ. P. 56. As shown below, there are no genuine issues of
material fact to be tried and, as a matter of law, the Opposition against Application Serial Nos.
Serial Nos. 78/639,462 (the “ ‘462 Application™) and 78/640,690 (the “ ‘690 Application”) filed
by RESORT OPTION ENTERPRISES, INC. (“Applicant” or “Resort Option”), must be
sustained.

IL. BACKGROUND.

Opposer was incorporated as "PANDA TRAVEL, INC." in the State of Hawaii on
June 9, 1981, “[t]o engage in and carry on the business of a tour and travel agency”. See Articles
of Incorporation of Panda Travel, Inc., dated May 26, 1981, and attached hereto as Exhibit “A”.
Since its incorporation, Opposer has continuously advertised and provided travel agency related

services under the marks “PANDA TRAVEL”, a panda design, and other marks containing



“PANDA” throughout the United States and the world and has developed exceedingly valuable
goodwill with respect to its marks “PANDA TRAVEL”, a panda design, and other marks
containing “PANDA”. See attached Declaration of Lydia Tsui (“Tsui Dec.”) at § 3. For
example, attached hereto as Exhibit “B” is a true and correct copy of an advertisement in the
June 7, 1981 issue of The Sunday Star-Bulletin & Advertiser, promoting Opposer’s travel
agency services under the mark “PANDA TRAVEL HAWAII”. Also attached hereto as
Exhibit “C” is a true and correct copy of another advertisement from the January 3, 1982 issue of
The Sunday Star-Bulletin & Advertiser, advertising Opposer’s travel agency services under the
mark “PANDA TRAVEL HAWAII”. Attached hereto as Exhibit “D” is a true and correct copy
of an advertisement from the January 9, 1983 issue of The Sunday Star Bulletin & Advertiser
promoting Opposer’s services under “PANDA TRAVEL HAWAII” with a panda design.
Exhibits “E” and “F” attached this Motion are also true and correct copies of Opposer’s
advertisements from the December 4, 1983, and January 15, 1984, issues of The Sunday Star-
Bulletin & Advertiser respectively, both advertising Opposer’s services under the mark
“PANDA TRAVEL” with a panda design. Opposer continued to advertise its “PANDA
TRAVEL” and panda design marks actively and continuously thereafter, from 1985 through
2006 as evidenced by the advertisements attached hereto as Exhibits “G” —“BB”. Therefore,
since at least as early as June 7, 1981 — well before Applicant’s claimed date of first use —
Opposer has actively and continuously used the marks “PANDA TRAVEL” and a panda design
in connection with travel agency services. See Tsui Dec. at § 32.

Additionally, attached hereto as Exhibit “CC” are true and correct copies of

excerpts from the 1981 through 1992 issues of the Oahu White Pages and Oahu Yellow Pages



telephone listings evidencing Opposer’s usage of the trade name “PANDA TRAVEL HAWAII,
INC.” for the above stated years. See Tsui Dec. at § 31.

On or about May 27, 2005, Applicant filed Application Serial No. 78/639,462 (the
“:462 Application”) for “PANDA TRAVEL” covering “Travel agency services, namely making
reservations and bookings for transportation” in International Class 39. See Declaration of
Counsel (“Counsel’s Dec.”) at § 2, and Exhibit “DD” attached hereto. Similarly, on or about
May 31, 2005, Applicant filed Application Serial No. 78/640,690 (the “‘690 Application”) for
“PANDA TRAVEL” with a panda design, covering “Travel agency services, namely making
reservations and bookings for transportation” in International Class 39. See Counsel’s Dec. at
9 4, and Exhibit “EE” attached hereto. The ‘462 and ‘690 Applications do not contain any
restrictions as to trade channels or purchasers. Both Applications claim a date of first use, and
first use in commerce of February 29, 1984. However, in its answers to interrogatories,
Applicant admits that the date of first use in commerce of its “PANDA TRAVEL” mark was
only June 1, 1984.

INTERROGATORY NO. 1. With respect to Applicant’s Mark:

A. identify all persons known to Applicant who took part in or were
responsible for its (i) creation and (ii) earliest selection for use;
and

B. set forth all facts known to Applicant and identify all documents
relating to referring to its (i) creation and (ii) earliest selection for
use.

ANSWER:

In addition to the general objections above, Applicant objects to this
interrogatory as overly broad, unduly burdensome, and containing
multiple questions. Notwithstanding and without waiving these
objections, Applicant provides the following response:

A. Joel Torgerson; Carillon Torgerson.



B. Applicant first used the mark in connection with interstate
commerce at least as early at [sic] June 1, 1984. Applicant
first used the mark internally at least as early as 1978 when Joel
Torgerson drew the Panda Travel logo and came up with the
PANDA TRAVEL name. In addition, see responses to Requests
for Production.

See Applicant’s Response to Opposer’s First Set of Interrogatories to Applicant dated March 1,
2007 for Opposition No. 91174767 (“Applicant’s Responses™) attached hereto as Exhibit “FF”
(emphasis added). Applicant also admitted the same in its Answer to Interrogatory 1 in
Applicant’s Responses to Opposer’s First Set of Interrogatories to Applicant dated March 1,
2007 for Opposition No. 91174768, attached hereto as Exhibit “GG”.

On or about August 18, 2005, PANDA TRAVEL, INC. (“Opposer”) filed
Application No. 76/645,191 for “MISCELLANEOUS DESIGN” (panda and world logo) for
“Travel agency services, namely making reservations and bookings for transportation” in
International Class 39, and Application No. 76/645,192 for “MISCELLANEOUS DESIGN”
(panda and world logo for “Travel agency services, namely making reservations and bookings
for lodging and making reservations and bookings for restaurant and meals” in International
Class 43 (“Opposer’s Applications”). See Counsel’s Dec. at § 8. However, Opposer’s
Applications were suspended pending the disposition of the ‘609 Application on or about,
March 7, 2006. See Id. at g 9.

On or about December 15, 2006, Opposer commenced this proceeding by filing a
Notice of Opposition against the ‘462 Application (Opposition No. 91174767) and a Notice of
Opposition against the ‘690 Application (Opposition No. 91174768) claiming, among other
things, common law priority of use and a likelihood of confusion under Section 2(d) of the
Lanham Act. See Counsel’s Dec. at 9§ 10 and 11. Applicant filed its Answer to the Notice of

Opposition on or about January 30, 2007. On the same day, Applicant filed a Motion to



Consolidate Opposition Nos. 91174767 and 91174768. The Board ordered consolidation of the
Oppositions on or about May 17, 2007. See Id. at § 12.

As set forth more fully below, summary judgment must be granted, and
Applicant’s ‘462 and ‘690 Applications must be refused, because (i) Opposer has clear priority
of use and (ii) a likelihood of confusion exists under Section 2(d) of the Lanham Act, 15 U.S.C.
§ 1052(d) between Opposer’s marks "PANDA TRAVEL" and a panda design (collectively
“Opposer’s Marks) and Applicant’s marks “PANDA TRAVEL” and "PANDA TRAVEL" with a
panda design (collectively “Applicant’s Marks™).

There is no genuine issue as to priority of use. Applicant filed the ‘462 and ‘690
Applications alleging a date of first use and first use in commerce of February 29, 1984. In
Applicant’s Responses, it admits a date of first use in commerce of its “PANDA TRAVEL”
mark of June 1, 1984. Opposer, on the other hand, has actively and continuously used Opposer’s
Marks since at least as early as 1981 as evidenced by Opposer’s advertisements. See Exhibits
“B” — “BB”. Opposer’s use of the trade name “PANDA TRAVEL HAWALIIL, INC.” from as
early as 1981, as shown by the White Pages and Yellow Pages telephone listings, attached hereto
as Exhibit “CC”, also evidences Opposer’s priority. Furthermore, the goods and services offered
by Opposer and Applicant are identical — namely travel agency services. Opposer’s Marks and
Applicant’s Marks are also identical and/or confusingly similar in terms of appearance, sound,
meaning, and commercial impression. Therefore, there is no genuine issue of material fact left
for trial, and this Opposition must be sustained, as a likelihood of confusion exists under Section

2(d) of the Lanham Act, 15 U.S.C. § 1052(d).



1. ARGUMENT.

A. The Applicable Standard For Summary Judgment.

Summary judgment is an appropriate method for disposing of cases in which there
are no genuine issues of material fact in dispute, thus leaving the case to be resolved as a matter
of law. See Fed. R. Civ. P. 56(c). The purpose of summary judgment is to avoid an unnecessary
trial where additional evidence would not reasonably be expected to change the outcome. See

Pure Gold, Inc. v. Syntex (U.S.A.), Inc., 739 F.2d 624, 222 USPQ 741 (Fed. Cir. 1984).

Opposer, as the party moving for summary judgment, has the burden of demonstrating the

absence of any genuine issue of material fact and that it is entitled to summary judgment as a

matter of law. See Celotex Corp. v. Catrett, 477 U.S. 317 (1986); and Sweats Fashions Inc. v.

Pannill Knitting Co. Inc., 833 F.2d 1560, 4 USPQ2d 1793 (Fed. Cir. 1987). However, the

nonmoving party may not rest on mere denials or conclusory assertions, but rather must proffer
countering evidence, by affidavit or as otherwise provided under the rules, showing that there is
a genuine factual dispute for trial. See TBMP § 528.01 at 500-102 (2d ed., rev. 2004).

B. Opposer Has Standing To Oppose the Application.

“Standing is a threshold inquiry directed solely to establishing a plaintiff’s interest
in the proceeding. The purpose in requiring standing is to prevent litigation where there is no
real controversy between the parties, i.e. where a plaintiff is no more than a mere intermeddler.”

Harjo v. Pro Football Inc., 30 USPQ2d 1828, 1830 (TTAB 1994).

The continuing pronouncements of the Federal Circuit leave us with the
understanding that there is a low threshold for a plaintiff to go from being
a mere intermeddler to one with an interest in the proceeding. The Court
has stated that an opposer need only show “a personal interest in the
outcome of the case beyond that of the general public” [citations omitted].
Once this threshold has been crossed, the opposer may rely on any ground
that negates applicant's right to the registration sought.

Estate of Biro v. Bic Corp., 18 USPQ2d 1382 (TTAB 1991).




Clearly, Opposer has standing to oppose the ‘462 and ‘690 Applications because
Opposer is being damaged and will likely be damaged by the ‘462 and ‘690 Applications if they
are allowed to issue. In particular, Opposer has already been damaged because action on
Opposer’s Applications has been suspended pending the disposition of Applicant’s ‘690
Application. Additionally, Opposer has been and may continue to be precluded from registering
Opposer’s Marks in connection with Opposer’s other goods or services in view of Applicant’s
‘462 and ‘690 Applications.

Opposer has been advertising, selling and providing travel agency services under
its marks “PANDA TRAVEL”, a panda design, and other marks containing “PANDA” since at
least as early as 1981. See also Tsui Dec. at § 32; Exhibits “B” —BB” attached hereto.
Applicant’s Answer denied those and related allegations only on the basis that it was without
knowledge. Opposer’s Applications would be refused if the ‘462 and ‘690 Applications issued
as registrations (to the extent the marks are confusingly similar and the services are related).
Furthermore, if Applicant is permitted to use and register Applicant’s Marks for the services
specified in the '462 Application and the '690 Application, confusion in trade, resulting in
irreparable damage and injury to Opposer, inevitably would result by reason of the similarity
between Applicant’s and Opposer’s Marks and the services sold and provided thereunder. Any
defect, objection, or fault found with the services marketed under Applicant’s Marks would
reflect on, and injure, the reputation Opposer has established for services sold under its marks.
See Tsui Dec. at § 42. Opposer clearly has standing in this proceeding.

C. Opposer Has Clear Priority of Use.

Opposer’s priority is indisputable in this proceeding. Opposer has been using its

“PANDA TRAVEL”, a panda design, and other marks containing “PANDA” in connection with



travel agency services since at least as early as 1981. See Tsui Dec. at § 32, and Exhibits “B” —
“BB” attached hereto. Applicant admits that it first began using its “PANDA TRAVEL” mark in
connection with travel agency services well after Opposer — on June 1, 1984. Compare
Applicant’s Responses to Interrogatories Nos. 1 and 4 attached hereto as Exhibit “FF”, with
Opposer’s Exhibits “B” - “F” attached hereto (showing Opposer’s use of Opposer’s Marks on
June 7, 1981, January 3, 1982, January 9, 1983, December 4, 1983, and January 15, 1984).

Additionally, Opposer’s use of the trade name “PANDA TRAVEL HAWAII,
INC.” from as early as 1981 (see Exhibit “CC” showing Opposer’s usage of the trade name
“PANDA TRAVEL HAWALII, INC.” in the 1981 through 1992 Oahu White Pages and Oahu
Yellow Pages listings) also evidences Opposer’s priority.

In relying upon § 2(d) as a ground of opposition, it is not necessary

that opposer prove prior use of a confusingly similar designation in

a trademark sense, since §2(d) includes a mark or ‘trade name’

previously used in the United States. Thus, an opposer’s use of a

corporate title or business name as a trade name (not as a

trademark) is a proper ground for opposition to the registration of

similar term as a trademark or service mark. The opposer’s

priority use of a term as a trade name is sufficient to preclude

registration of a similar term for related goods or services even

though applicant was the first to use the term in a strict trademark
or service mark usage.

3 McCarthy on Trademarks and Unfair Competition § 20:16 (4th ed. 2007)
(citations omitted). Therefore, Opposer’s earlier usage of the “PANDA TRAVEL
HAWAIIL INC.” trade name is sufficient to establish priority of use and preclude
registration of Applicant’s “PANDA TRAVEL” and “PANDA TRAVEL” with a
panda design marks because, as shown below, the Opposer’s trade name and
Applicant’s marks are identical or confusingly similar, and are used in

conjunction with identical services.



D. The Dominant Part of the Marks are Identical.

The opposition must be sustained under Section 2(d) of the Lanham Act because
Applicant seeks registration of marks that so resemble Opposer’s “PANDA TRAVEL”,
“PANDA TRAVEL HAWAII”, and panda design marks, that it is likely to cause confusion

when applied to its services. See Safety-Kleen Corp. v. Dresser Indus., Inc., 518 F.2d 1399,

1404, 186 USPQ 476, 480 (CCPA 1975). An analysis of the factors to consider in determining

whether there is likelihood of confusion, as enunciated in In Re E.I. DuPont DeNemours & Co.,

476 F. 2d 1357, 1361, 177 USPQ 563 (CCPA 1973), weighs heavily in favor of finding that
registration of Applicant’s “PANDA TRAVEL” and “PANDA TRAVEL” with a panda design
marks presents a likelihood of confusion.

In testing for likelihood of confusion under Section 2(d), therefore, the following
when of record, must be considered:

(1) The similarity or dissimilarity of the marks in their entireties as to
appearance, sound, connotation and commercial impression.

2) The similarity or dissimilarity and nature of the goods or services
as described in an application or registration or in connection with
which a prior mark is in use.

3) The similarity or dissimilarity of established, likely-to-continue
trade channels.

4 The conditions under which and buyers to whom sales are made,
i.e. “impulse” vs. careful, sophisticated purchasing.

%) The fame of the prior mark (sales, advertising, length of use).

(6) The number and nature of similar marks in use on similar goods.

(7 The nature and extent of any actual confusion.

(8) The length of time during and conditions under which there has
been concurrent use without evidence of actual confusion.

(%) The variety of goods on which a mark is or is not used (house
mark, “family” mark, product mark).

(10) The market interface between applicant and the owner of a prior
mark:

(a) a mere “consent” to register or use.

(b) agreement provisions designed to preclude confusion, 1. e.
limitations on continued use of the marks by each party.

(c) assignment of mark, application, registration and good will of
the related business.

(d) laches and estoppel attributable to owner of prior mark and



indicative of lack of confusion.

(11) The extent to which applicant has a right to exclude others from
use of its mark on its goods.

(12) The extent of potential confusion, i. e., whether de minimis or
substantial.

(13)  Any other established fact probative of the effect of use. Where
the Patent Office follows such process, it is not abandoning its duty
under Sec. 2(d) or allowing individuals to take the law into their
own hands. Consideration of evidence emanating from the only
place where confusion can occur, i. e. the marketplace, is not
related to who decides but to the process of deciding.

See DuPont, 476 F.2d at 1361.

There is no genuine issue with regard to the similarity of the marks, based on a
comparison of the marks in terms of similarities as to appearance, sound, connotation and
commercial impression. TMEP § 1207.01(b) (4™ Ed. Rev. 4/05). It is indisputable that
Opposer’s Marks and Applicant’s Marks are confusingly similar.

When assessing the likelihood of confusion relating to a compound word mark, it
must be detgnnined whether there is a portion that is dominant in terms of creating a commercial
impression. TMEP § 1207.01(b)(viit) (4™ Ed., Rev. 2005). If the dominant portion of both
marks is the same, then confusion may be likely, notwithstanding peripheral differences. See
TMEP § 1207.01(b)(iii) (4™ Ed., Rev. 2004).

Opposer’s Marks (and trade name) “PANDA TRAVEL”, a panda design and
“PANDA TRAVEL HAWAII”, and Applicant’s Marks “PANDA TRAVEL” and “PANDA
TRAVEL” with a panda design, are identical and/or the dominant portions thereof are identical.
Opposer advertises its travel agency services using the marks and trade name “PANDA
TRAVEL”, “PANDA TRAVEL HAWAII” and a panda design. See Exhibits “B” — “BB”. The
dominant portion of Opposer’s Marks is “PANDA” because the terms “TRAVEL” and
“HAWAII” are merely descriptive of Opposer’s services, namely travel agency services for

Hawaii. See In re National Data Corp., 753 F.2d 1056, 1058, 224 USPQ 749, 751 (Fed. Cir.

10



1985) (“that a particular [portion] is descriptive or generic with respect to the involved goods or
services is one commonly accepted rationale for giving less weight to a portion of the mark.”).
Furthermore, Opposer’s panda design mark is (1) a depiction of the “PANDA” dominant portion
of Applicant’s “PANDA TRAVEL”, and (2) a mark with which the panda design portion of
Applicant’s “PANDA TRAVEL” and design mark is confusingly similar.

Applicant’s “PANDA TRAVEL” mark in the ‘462 Application appears in
standard character form. See Exhibit “DD”. The term “PANDA” is the dominant portion of the
Applicant’s Mark as evidenced by Applicant’s disclaimer of the term “TRAVEL”. See Id.
Similarly, the dominant portion of Applicant’s “PANDA TRAVEL” with a panda design mark is
“PANDA” because Applicant has disclaimed the term “TRAVEL”, and the panda design only
reinforces the dominant term, which is “PANDA? (in addition to being confusingly similar to
Opposer’s panda design). See Exhibit “EE”.

Based on the above, the dominant portion of Applicant’s Marks is “PANDA”, and
is identical in terms of appearance, sound, connotation and commercial impression to the
dominant portion of Opposer’s Marks, which is also “PANDA”.

E. The Goods and Services of Opposer and Applicant are Identical.

It is indisputable that Opposer’s travel agency services are identical to Applicant’s
travel agency services. Opposer was incorporated as "PANDA TRAVEL, INC." in the State of
Hawaii on June 9, 1981, “to engage in and carry on the business of a tour and travel agency”.
See Exhibit “A”. Opposer’s Applications also seek registration for “MISCELLANEOUS
DESIGN” (panda and world logo) covering “Travel agency services, namely making
reservations, and booking for transportation” (Application Serial No. 76/645,191) and, for

“MISCELLANEOUS DESIGN” (panda and world logo) covering “Travel agency services,

11



namely making reservations and bookings for lodging and making reservations and bookings for
restaurant and meals” (Application Serial No. 76/645,192). See Counsel’s Dec. at § 8.

Applicant’s services are identical to the services listed in Opposer’s Applications.
The ‘462 Application and the ‘690 Application seek registration of “PANDA TRAVEL” for
“Travel agency services, namely making reservations and bookings for transportation” and
“PANDA TRAVEL” with a panda design for “Travel agency services, namely making
reservations and bookings for transportation”. Thus, the ‘462 Application and the ‘690
Application list the same services as Opposer’s Application Serial No. 76/645,191. Applicant’s
Responses to Interrogatories Nos. 2, 3, and 4 further show that Applicant’s services are identical
and/or related to Opposer’s services. Specifically they state:

INTERROGATORY NO. 2. Identify and describe in detail each and

every product and service with which Applicant has used Applicant’s

Mark, and as to each such product or service, state in detail the manner of

such use (e.g. actual sales, advertisements, etc.), and the annual sale

revenues in United States dollars for each of the past four (4) calendar
years.

ANSWER: In addition to the general objections above, Applicant objects
to this interrogatory as overly broad, unduly burdensome, vague,
requesting confidential business information which will only be provided
once an appropriate protective order is entered, and containing multiple
questions.  Notwithstanding and without waiving these objections,
Applicant provides the following response:

Applicant uses and has used Applicant’s mark in connection with full
service retail travel agency, including but not limited to, airline
information and bookings, train information and bookings, hotel
information and bookings, car rental information and booking; all matters
related to vacation and travel planning and preparation such as transfers,
day trips, visa and passport assistance; and group travel information and
bookings. Since 1995, Applicant has also used Applicant’s mark in
connection with online travel agency and travel information services.
Applicant’s mark is used in connection with advertising and sales in
connection with each of the services described herein. Appropriate tax
returns will be provided upon entry of a protective order.

12



INTERROGATORY NO. 3. Identify and describe in detail each and
every product and service which Applicant is using Applicant’s mark, and
as to each such product or service state in detail the manner of such use
(e.g. actual sales, advertisements, etc.), and the annual sales revenues in
United States dollars for each of the past four (4) years.

ANSWER: In addition to the general objections above, Applicant objects
to this interrogatory as overly broad, unduly burdensome, vague,
requesting confidential business information which will only be provided
once an appropriate protective order is entered, and containing multiple
questions.  Notwithstanding and without waiving these objections,
Applicant provides the following response:

See response to Interrogatory 2.

INTERROGATORY NO. 4. For each and every product and service with
which Applicant has used or is using Applicant’s Mark, state the date(s) of
first use of Applicant’s mark with the product or service, and state the
date(s) of first use of Applicant’s mark with the product or service in
interstate or foreign commerce.

ANSWER: In addition to the general objections above, Applicant objects
to this interrogatory as overly broad, unduly burdensome, vague,
duplicative, and containing multiple questions. Notwithstanding and
without waiving these objections, Applicant provides the following
response:

See Interrogatory Nos. 1, 2, and 3 herein.

See Exhibit “FF”. Applicant made similar responses in its Answer to Interrogatories 2, 3, and 4
in Applicant’s Responses to Opposer’s First Set of Interrogatories to Applicant dated March 1,
2007 for Opposition No. 91174768, attached hereto as Exhibit “GG”.

By its own responses to Opposer’s Interrogatories Nos. 2, 3, and 4 listed above,
Applicant admits that its services are identical to Opposer’s services, and is estopped from
arguing the contrary. Clearly Applicant’s statement in its answer to Interrogatory No. 2 listed
above, that its services cover “all matters related to vacation and travel planning”, encompasses

Opposer’s travel agency services — namely “to engage in and carry on the business of a tour and

13



travel agency” and making reservations for transportation, lodging and meals. Therefore,
Applicant’s and Opposer’s services are identical and/or closely related.

F. The Channels of Trade are Identical.

Opposer’s services and Applicant’s services also share the same channels of trade.
Both the ‘462 Application and the ‘690 Application lack any restrictions as to channels of trade
or purchasers. See Exhibits “DD” and “EE”. Therefore, the trade channels must be deemed to

be the normal and usual channels of trade and methods of distribution for those services. See

Kangol Ltd., 974 F.2d at 164; In re Smith and Mehaffey, 31 USPQ2d 1531 (TTAB 1994). Thus,
Applicant cannot seriously argue that the channels of trade for its travel agency services are
different from the channels of trade for Opposer’s travel agency services, because as shown
above, Applicant’s service and Opposer’s services are identical and are *. . . so related that the
circumstances surrounding their marketing are such that they are likely to be encountered by the
same persons under circumstances that would give rise to the mistaken belief that they originate
form the same source”. TMEP § 1207.01(a)(1) (4™ Ed. Rev. 4/05). Therefore, the goods and
services of Opposer and Applicant share the same channels of trade, further supporting a finding
of likelihood of confusion.

The identity of the dominant portions of the marks, the common channels of
trade, and the relatedness of the services, compel a finding under Section 2(d) of a likelihood of

confusion. In Inre J.M. Originals, Inc., 6 USPQ2d 1393 (TTAB 1987), the Trademark Trial and

Appeal Board held that “if two marks for related goods or services share the same dominant
feature and the marks, when viewed in their entireties, create a similar overall commercial
impression, then confusion is likely.” Therefore, and because Opposer has clear priority of use,

this opposition must be sustained.

14



IV. CONCLUSION.

For the foregoing reasons, Opposer requests that its Motion be granted and that
summary judgment be entered, sustaining this opposition against Applicant’s U.S. Trademark
Application Serial Nos. 78/639,462 and 78/640,690 for the marks “PANDA TRAVEL” and
“PANDA TRAVEL” (with a panda design).

DATED: Honolulu, Hawaii, November 6, 2007

Ak\_;—&-(&/\__\

Martin E. Hsia, Reg. No. 32,471
CADES SCHUTTE LLP

P.O. Box 939

Honolulu, Hawaii 96808

Tel. (808) 521-9200

Attorneys for Opposer
PANDA TRAVEL, INC.
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IN THE UNITED STATES PATENT & TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PANDA TRAVEL, INC,,

Opposer,
Opposition No.: 91174767 (parent)

Opposition No.: 91174768
Application Serial Nos. 78/639,462 &
78/640,690

V.
RESORT OPTION ENTERPRISES, INC.,

Applicant.

i e g

DECLARATION OF LYDIA L.W. TSUIL; EXHIBITS “A” — “CC”

I, LYDIA L. W. TSUIL hereby declare as follows:

1. I am the President, Treasurer and Secretary of Opposer PANDA
TRAVEL, INC. (“Opposer”), and by virtue of those positions, I have personal knowledge of the
matters stated herein below unless otherwise stated or stated upon information and belief.

2. Opposer was incorporated as "PANDA TRAVEL, INC." in the State of
Hawaii on June 9, 1981, "to engage in and carry on the business of a tour and travel agency”. A
true and correct copy of the Articles of Incorporation, dated May 26, 1981, and signed by me, is
attached hereto as Exhibit “A”.

3. For many years, Opposer has continuously advertised and provided travel
agency related services under the marks "PANDA TRAVEL", a panda design, and other marks
containing “PANDA” throughout the United States and the world. Opposer has developed
exceedingly valuable goodwill with respect to its marks "PANDA TRAVEL", a panda design,

and other marks containing "PANDA". Evidence of the above, dating from 1981 is noted below.



4. Attached hereto as Exhibit “B” is a true and correct copy of Opposer’s
advertisement in the June 7, 1981 issue of The Sunday Star- Bulletin & Advertiser, advertising
Opposer’s travel agency services under the mark “PANDA TRAVEL HAWAII”.

5. Attached hereto as Exhibit “C” is a true and correct copy of Opposer’s
advertisement in the January 3, 1982 issue of The Sunday Star- Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL HAWAII".

6. Attached hereto as Exhibit “D” is a true and correct copy of Opposer’s
advertisement in the January 9, 1983 issue of The Sunday Star- Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL HAWAII”
with a panda design.

7. Attached hereto as Exhibit “E” is a true and correct copy of Opposer’s
advertisement in the December 4, 1983 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

8. Attached hereto as Exhibit “F” is a true and correct copy of Opposer’s
advertisement in the January 15, 1984 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

9. Attached hereto as Exhibit “G” 1s a true and correct copy of Opposer’s
advertisement in the January 20, 1985 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda

design.



10. Attached hereto as Exhibit “H” is a true and correct copy of Opposer’s
advertisement in the January 19, 1986 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

11. Attached hereto as Exhibit “T” is a true and correct copy of Opposer’s
advertisement in the January 18, 1987 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

12. Attached hereto as Exhibit “J” is a true and correct copy of Opposer’s
advertisement in the January 17, 1988 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

13. Attached hereto as Exhibit “K” is a true and correct copy of Opposer’s
advertisement in the January 22, 1989 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

14. Attached hereto as Exhibit “L” is a true and correct copy of Opposer’s
advertisement in the January 21, 1990 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

15. Attached hereto as Exhibit “M” is a true and correct copy of Opposer’s

advertisement in the January 20, 1991 issue of The Sunday Star-Bulletin & Advertiser,



advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

16.  Attached hereto as Exhibit “N” is a true and correct copy of Opposer’s
advertisement in the January 19, 1992 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

17. Attached hereto as Exhibit “O” is a true and correct copy of Opposer’s
advertisement in the January 17, 1993 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the marks “PANDA TRAVEL” with a panda
design and “PANDA TRAVEL GROUP”.

18. Attached hereto as Exhibit “P” is a true and correct copy of Opposer’s
advertisement in the January 16, 1994 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

19.  Attached hereto as Exhibit “Q” is a true and correct copy of Opposer’s
advertisement in the January 8, 1995 issue of The Sunday Star-Bulletin & Advertiser, advertising
Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda design.

20. Attached hereto as Exhibit “R” is a true and correct copy of Opposer’s
advertisement in the January 21, 1996 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

21. Attached hereto as Exhibit “S” is a true and correct copy of Opposer’s

advertisement in the February 2, 1997 issue of The Sunday Star-Bulletin & Advertiser,



advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

22, Attached hereto as Exhibit “T” is a true and correct copy of Opposer’s
advertisement in the January 18, 1998 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

23. Attached hereto as Exhibit “U” is a true and correct copy of Opposer’s
advertisement in the January 17, 1999 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL”.

24. Attached hereto as Exhibit “V” is a true and correct copy of Opposer’s
advertisement in the January 16, 2000 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

25.  Attached hereto as Exhibit “W” is a true and correct copy of Opposer’s
advertisement in the January 21, 2001 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

26. Attached hereto as Exhibit “X” is a true and correct copy of Opposer’s
advertisement in the January 20, 2002 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

27. Attached hereto as Exhibit “Y” is a true and correct copy of Opposer’s

advertisement in the January 19, 2003 issue of The Sunday Star-Bulletin & Advertiser,



advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

28.  Attached hereto as Exhibit “Z” is a true and correct copy of Opposer’s
advertisement in the January 18, 2004 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

29.  Attached hereto as Exhibit “AA” is a true and correct copy of Opposer’s
advertisement in the January 16, 2005 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

30.  Attached hereto as Exhibit “BB” is a true and correct copy of Opposer’s
advertisement in the January 22, 2006 issue of The Sunday Star-Bulletin & Advertiser,
advertising Opposer’s travel agency services under the mark “PANDA TRAVEL” with a panda
design.

31.  Attached hereto as Exhibit “CC” are true and correct copies of excerpts
from the 1981 through 1992 issues of the Oahu White Pages and Yellow Pages telephone book
listings evidencing Opposer’s usage of the trade name “PANDA TRAVEL HAWAIIL INC.” for
the above stated years.

32. Opposer has actively and continuously used the marks "PANDA
TRAVEL", a panda design, and other marks containing “PANDA?”, in connection with travel
agency services since at least as early as 1981.

33. On information and belief, on about May 27, 2005, Applicant filed

Application Serial No. 78/639,462 (the “‘462 Application”) for “PANDA TRAVEL” covering



“Travel agency services, namely making reservations and bookings for transportation” in
International Class 39. Applicant’s ‘462 Application claimed a date of first use, and first use in
commerce of February 29, 1984.

34. On information and belief, on or about May 31, 2005, Applicant filed
Application Serial No. 78/640,690 (the “690 Application”) for “PANDA TRAVEL” with a
panda design, covering “Travel agency services, namely making reservations and bookings for
transportation”. The ‘690 Application claimed a date of first use, and first use in commerce of
February 29, 1984.

35. Both the ‘462 and the ‘690 Application lack any restrictions as to channels
of trade or purchasers.

36. Opposer owns well established rights to “PANDA TRAVEL”, “PANDA
TRAVEL HAWAII”, and a panda design in connection with travel agency related services.

37. Opposer’s actual use of the “PANDA TRAVEL”, “PANDA TRAVEL
HAWAII”, and a panda design precedes the May 27, 2005 and May 31, 2005 filing dates of the
‘462 and ‘690 Applications respectively.

38. Opposer’s actual use of the “PANDA TRAVEL”, “PANDA TRAVEL
HAWAII”, and a panda design precedes Applicant’s claimed date of first use and first use in
commerce alleged in the ‘462 and ‘690 Applications.

39. Opposer’s marks “PANDA TRAVEL”, “PANDA TRAVEL HAWAII”,
and a panda design and Applicant’s marks “PANDA TRAVEL” and “PANDA TRAVEL” with a
panda design and/or the dominant portions thereof are confusingly similar.

40. The goods and services offered by Opposer and those of Applicant are

identical — travel agency services namely, making reservations and bookings.



41. A likelihood of confusion exists under Section 2(d) of the Lanham Act, 15
U.S.C. § 1052(d) between Opposer’s marks "PANDA TRAVEL", “PANDA TRAVEL
HAWAII", and a panda design and Applicant’s marks “PANDA TRAVEL” and "PANDA
TRAVEL" with panda design.

42. If Applicant is permitted to use and register Applicant’s marks for the
services specified in the '462 Application and the '690 Application, confusion in trade, resulting
in irreparable damage and injury to Opposer, inevitably would result by reason of the similarity
between Applicant’s and Opposer’s marks and the services sold and provided thereunder. Any
defect, objection, or fault found with the services marketed under Applicant’s marks “PANDA
TRAVEL” and "PANDA TRAVEL" and a panda design, would reflect on, and injure, the
reputation Opposer has established for services sold under its marks "PANDA TRAVEL", a
panda design, and other marks containing "PANDA".

43, If Applicant is granted the registrations herein opposed, Applicant would
obtain a prima facie exclusive right to use the marks set forth in the '462 Application and the
'690 Application. Such registrations would become a source of damage and injury to Opposer
through the generation of confusion, mistake, and/or deception, and the diminution of Opposer’s

ability to control the quality of services sold thereunder.



The undersigned being wamed that willful false statements and the like are
punishable by fine or imprisonment, or both, under 18 U.S.C. 1001, and that such willful false
statements and the like may jeopardize the validity of the application or document or any
registration resulting therefrom, declares that all statements made of his own knowledge are true;
and all statements made on information and belief are believed to be true.

Signed at Honolulu, Hawaii this 6" day of November 2007.

> ) A=

LYDIA L.W. TSUI

ImanageDB:786866.2



IN THE UNITED STATES PATENT & TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PANDA TRAVEL, INC.,

Opposer,
Opposition No.: 91174767 (parent)

Opposition No.: 91174768
Application Serial Nos. 78/639,462 &
78/640,690

V.
RESORT OPTION ENTERPRISES, INC.,

Applicant.

b S N N v e N e Nt S e’

DECLARATION OF COUNSEL; EXHIBITS “DD” —“GG”

I, MARTIN E. HSIA, hereby declare as follows:

1. I am a partner of Cades Schutte A Limited Liability Law Partnership LLP,
counsel of record in this proceeding for Opposer, and am duly authorized to make this
declaration, which is based upon my personal knowledge and information unless otherwise
stated.

2. On information and belief, on about May 27, 2005, Applicant filed
Application Serial No. 78/639,462 (the “‘462 Application”) for “PANDA TRAVEL” covering
“Travel agency services, namely making reservations and bookings for transportation” in
International Class 39. The ‘462 Application claimed a first use, and first use in commerce of
February 29, 1984.

3. Attached hereto as Exhibit “DD” is a true and correct copy of the ‘462
Application filed on May 27, 2005, which I downloaded from the TDR website of the U.S.

Patent and Trademark Office.



4. On information and belief, on or about May 31, 2005, Applicant filed
Application Serial No. 78/640,690 (the “*690 Application”) for “PANDA TRAVEL” with a
panda design, covering “Travel agency services, namely making reservations and bookings for
transportation”. The ‘690 Application claimed a first use, and first use in commerce of February
29, 1984.

5. Attached hereto as Exhibit “EE” is a true and correct copy of the ‘690
Application filed on May 27, 2005, which I downloaded from the TDR website of the U.S.
Patent and Trademark Office.

6. Attached hereto as Exhibit “FF” is a true and correct copy of Applicant’s
Response to Opposer’s First Set of Interrogatories to Applicant dated March 1, 2007 for
Opposition No. 91174767.

7. Attached hereto as Exhibit “GG” 1s a true and correct copy of Applicant’s
Response to Opposer’s First Set of Interrogatories to Applicant dated March 1, 2007 for
Opposition No. 91174768.

8. On or about August 18, 2005, PANDA TRAVEL, INC. (“Opposer”) filed
Application No. 76/645,191 for “MISCELLANEOUS DESIGN” (panda and world logo) for
“Travel agency services, namely making reservations, and booking for transportation” in
International Class 39 and, Application No. 76/645,192 for “MISCELLANEOUS DESIGN”
(panda and world logo) for “Travel agency services, namely making reservations and bookings
for lodging and making reservations and bookings for restaurant and meals™ in International
Class 43 (collectively “Opposer’s Applications™).

9. On or about March 7, 2006, the U.S. Patent and Trademark Office

suspended Opposer’s Applications pending the disposition of the ‘690 Application.



10. On or about December 15, 2006, Opposer filed a Notice of Opposition
against the ‘462 Application (Opposition No. 91174767) claiming, among other things, common
law priority of use and a likelihood of confusion under Section 2(d) of the Lanham Act.

11. Opposer also filed a Notice of Opposition against the ‘690 Application
(Opposition No. 91174768) claiming, among other things, common law priority of use and a
likelihood of confusion under Section 2(d) of the Lanham Act.

12.  The Board ordered consolidation of Opposition Nos. 91174768 into
Opposition No. 91174767 on or about May 17, 2007.

The undersigned being warned that willful false statements and the like are
punishable by fine or imprisonment, or both, under 18 U.S.C. 1001, and that such willful false
statements and the like may jeopardize the validity of the application or document or any
registration resulting therefrom, declares that all statements made of his own knowledge are true;
and all statements made on information and belief are believed to be true.

DATED: Honolulu, Hawaii, November 6, 2007.

MARTIN E. HSIA, Reg. No. 32,471

ImanageDB:787063.2



EXHIBIT “A”



ARTICLES OF INCORPORATION

OF
PANDA TRAVEL, INC.

THESE ARTICLES OF INCORPORATION, made and entered

into this X6 day of L(aq , 1981 , by
|
LYDIA L.W. TSUI, resident

of Honolulu, State of Hawaii;
WITNESSETH:

That the incorporator, desiring to become incor-
porated as a corporation in accordance with the laws of the
State of Hawaii, and to obtain the rights and benefits con-
ferred by said laws updn corporations, does hereby associate
and form a corporation, and does make and enter into the
following Articles of Incorporation, the provisions of which
shall be equally obligatory upon the party signing this in-
strument and upon all parties who from time to time may hold
stock in the corporation.

ARTICLE I

The name of the corporation shall be PANDA
TRAVEL, INC.

ARTICLE II

-1'
UZL8- The is;ess-address of the principal office of the

corporatj_on shall be Rm. 202, 600 Kapiolani Blvd. » ‘HOHO].U].U,

Hawaii. The corporation may have such other offices within

EXHIBIT A



and without the State of Hawaii as its business may from
time to time require and as directed by its Board of Directors.
ARTICLE III

The purpose for which‘the corporation is organized
and its powers in connection.therewith'are as follows:

(a) To engage in ahd carry on the business of
~a tour and travel agency;

(b) 'To buy, take leases of, or otherwisevacquire,
hold, own, use, improve, develop, cultivate, grant, bargain,
manage, sell, convey, lease, mortgage, or dispose of, and in |
all respects deal in and with real properties, unimproved and
improved, residential and commercial, and any interests and
rights therein, the foregoing to include, without limitation,
improvements and appurtenances, if any, thereon;

(c) To buy, hire, or otherwise acquire, “old,
own, use, produce, manufacture, sell, assign, transfer, pledge,
or otherwise dispose of, and in all respects deal in and with
personal property of Any nature, tangible or intangible, and
any interests or rights therein;

'(d) To purchase, take, receive, subscribe for, or
otherwise acquire, own, hold, use, employ, sell, mortgage, lend,
Pledge, or otherwise dispose of, and otherwise use or deal in
and with, shares or other interests in or obligatioﬁs of, other

domestic or foreign corporations, associations, partnerships, or

-,

-2-



individuals, or direct or indirect obligations of the United
States or of any other government, state, territory, governmental
district, or municipality or of any instrumentality thereof;

(e) To borrow money and to accept indebtedness,
without limit as to the amount and in excess of the capital
“stock of the corporation, and to issue bonds, debentures,
warrants, notes or other obligations therefor, and to secure
the same by any lien, cﬁarge, grant, pledge, deed of trust
or mortgage of the whole or any part of the real and personal
property of the corporation, then owned or thereafﬁer to be
acquired;

(£) To act as agent of any corporation or
associacions or as manager of the business and affairs of
any corporation or association, and in suck connection to
exercise powers and authority on behalf of any corporation or
association, including.ministerial. executive, discretionary
and managerial pﬁwers. all on such'tefms and conditions as
may be’agréed between the corporation and such corporation or
association;

(g) To promote or to aid in any manner, financially ‘
or otherwise, any corporation or association any of whose stock
or obligations are held directly or indirectly by this corpora-
tion, and for this purpose to enter into plans of reorganization
or readjustment and to guarantee the whole or any part of the

.~

-3-



indebtedness and obligations of any such other corporation or
association and the payment of dividends on its stock, and to
do any other acts or things designed to preserve, improve or
enhance the value of such stocks or obligationms;

(h) To issue shares of the capital stock and
the notes, bonds and other obligations of tke corporation,
.and options for the purchase of any thereon, in payment for
property acquired by the corporation or for any other objects
in and about its business, and to purchase, take, receive, or
otherwise acduire, own, hold, sell, transfer, accept as security
for loans, and deal generally in shares of its capital stock
and its obligationé in every lawful manner;

(1) To enter into, make, perform, and cafry out
contracts of every kind for any lawful purpose with any
person, firm, association or corporation, one or more;

(3) To acquire the whole or any part of the
property, assets, business, goodwill and rights of any persons,
firm, association of corporation engaged in any business or
enterprise which may lawfully be engaged in by the corporation,
or by undertaking and assuming the whole or any part of the
indebtedness and obligations of the transferor, or otherwise,
and to hold or in any manner dispose of the whole or any part
of the property and assets so acquired, and to conduct in any
lawful manner thne whole or any part of the business so

‘.

A



acquired and to exercise all the powers necessary or convenient
in and about the conduct, management and carrying on of such
business;

(k) To draw, make, accept, endorse, guarantee.
execute and issue promissory notes, bills of exchange, drafts,
4warrants, obligations, and certificates and transferrable
instruments of all kinds; to loan money to others with or
without security; and to guarantee the débts and obligations
of others and as security on bonds of others;

(1) To effect.any of the purposes mentioned in
these Articles and to exercise any powers so mentioned either
directly or through the acquisition and ownership of shares of
stock of any other corporation or association and by holding and
voting the same or otherwise exercising and enjoying the rights
and advantages incidental thereto, and if deemed desirable to
act wholly or partially as a holding company through the
acquisition and ownership of stock of any other corporation or
association, whether or not such stock so acquired or owned by
this corporation shall give to this corporation control of
such other corporation or association;

(m) To carry out any other lawful business
whatsoever which may seem to the corporation capable of
being carried out, or calculated directly or indirectly to
Promote the interest of the corporation or to enhaqu the

value of its properties;



(n) To enter into partnerships or joint ventures
with corporations, partnerships or persons for the carrying on
through such partnerships and joint ventures of any business
the purpose of which are the same as or are relevant, in whole
or in part, to the purposes or Business of the corporation;

(0) To conduct its business, carry on its
affairs and purposes and exercise its powers or any thereof
in any state, territory, district or possession of the United
States of America or in any foreign country;

(p) To have succession by its corporate name
perpetually, and to have, enjoy and exercise all the other
rights, powers and privileges which are now or which may
hereafter be conferred upon corporations organized under the
generai corporation laws of the State of Hawaii;

(q9) To have and exercise all powers necessary
or convenient to effect any or all of the purposes set forth
in these Articles or reasonably incidental to the fulfillment
of its purposes or the exercise of its powers as set forth
herein.

The foregoing clauses shall each be construed as
purposes and powers and the matters expressed in each clause
or any part of any clause shall be in no way limited by
reference to or inference from any other clause or any other

part of the same clause, but shall be regarded as independent



purposes and powers and the enumeration of specific purposes
and powers shall not be construed.to limit or restrict in any
manner the meaning of the general putposes and powers of the
corporation nor shall the expression of one thing be deemed
to exclude another, although of 1like nature, not expressed.
ARTICLE 1V

The amount of the authorized capital stock of the
corporation shall be ONE THOUSAND AND NO/100 DOLLARS ($1,000.00)
divided into ONE THOUSAND (1,000) shares of common stock with
par value of ONE DOLLAR ($1.00) per share, with the privilege
of extending the capital stock of the corporation up to ONE
MILLION AND NO/100 DOLLARS ($1,000,000.00). The Board of
Directors shall have the power and authority to issue authorized
but unissued shares from time to time for such consideration
as it may approve. The Board of Directors shall have the
power‘and authority, subject to the limitations and restric-
tions of law, to allocate any consideration received by the
corporation for the issuance of said capital stock between
capital and paid-in surplus.

| ' ARTICLE V |

There shall be a Board of Directors of the
corporation to consist of not less than three (3) directors.
At least one member of the Board of Directors shall be a resi-
dent of the State of Hawaii, and in the absence of such member,
the Board of Directors shall not function. The members

of the Board of Directors shalltbe elected by the



stockholders at the time, in such manner, and for such terms
as may be provided by the By-Laws, which may also provide

for the removal of directors and the filling of vacancies and
may provide that the remainihg members of the Board of
Directors, althbugh less than a majority of them, may by the
-affirmative vote of the majority of such remaining members,
fill vacancies on the Board of Directors, including temporary
vacancies.

The Board of Directors shall have full power to
control and direct the business and affairs of the corporation
subject to instructions, if any, by the stockholders and to
any limitations which may be set forth in statutory provisions
in these Articles, or in the By-Laws.

The directors need not be stockholders of the
corporation.

ARTICLE VI

The officers of the corporation shall consist of
a Preéideﬁt, such Vice-President or Vice-Presidents as may be
provided in the By-Laws, a Secretary, a Treasurer, and such
other officers and assistant officers and agents as may be
provided in the By-Laws. No officer need be a stockholder of
the corpofation. Any two or more offices may be held by the
same person, provided that the corporation shkall have at least

two persons as officers.



All foicers and agents of the corporation shall
have such authority and shall perform sucn duties in the
management of the corporation as may be provided in the By-
Laws, or as may be directed by resolutions of the Board of
Directors, not inconsistent Qith the By-Laws.

ARTICLE VII

The names and residence and mailing addresses of

the persons who are to act as the initial director and/or

the officers of Ehg)corporation are as follows: -

iV LYDIA W-H. TSUI (Pres./Treas./Dir.)
234 MNaone Street )

/g%j} Honolulu, Hawaii

RUSSELL J. HATA (Sec./Dir.)
1973 Iwi Way :
Honolulu, Hawaii

LARRY CHUNG (Dir.)

2238 Pacific Heights Road
Honolulu, Hawaili 96813

ARTICLE VIII
The corporation reserves the right to amend, add
to or repeal any of the provisions contained in these Articles
in the manner consistent with law and with any of the provi-
sions related thereto as provided in the By-Laws.
ARTICLE IX
No stockholder of the corporation shall be liable
for any debt of the corporation beyond any amount which may
be due and unpaid upon the par value of the shares held by suct

..
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stockholder, if any.
ARTICLE X
The incorporators are expressly authorized to
frame and adopt a set of By-Laws for the corporation as are
not inconsistent with law and these Articles.
Once the initial set of By-Laws for the corporation
are adopted, the By-Laws may be amended or repealed only by a
majority vote of the stockholders of the corporation based
upon the voting power inherent in the stock held by them at any
regular meeting of stockholders or any special meeting of
stockholders called for that purpose.
ARTICLE XI
The corporation shall have. the power to purchase
and maintain insurance on behalf of any agent of the
corporation, against any liability asserted against the
agent in any such capacity or arising out of the agent's
status as such. |
ARTICLE XII
No contract or other transaction between the
corporation and any other person, firm, corporation, association
or other organization, and no act of the corporation, shall in
any way be affected or invalidated by the fact that any of the
directors ¢r officers of the corporation are parties to such
contract, transaction, or act, will benefit therefrom, or are

‘n
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financially or otherwise interested in any such other
firm, corporation, association, or other organization, or
in the contract, transaction, or act. Any director of the
corporation who is interested in any of the foregoing manner,
may be counted in a quorum of anf'meeting of the Board of
Directors which shall authdrize or approve any such contract,
transaction, or act, and may vote thereon with like force
and effect as if he were in no way interested therein, Pro-
vided, that the interest of such director shall be disclosed
or shall have been known to the Board of Directors authorizing -
or approving the same, or to the majority of them.
ARTICLE X

The namés of the initial subscribers of the capital
stock of the corporation, the number of shares subscribed
for, the subscription price, the amount of,capital paid in
cash, the amount of capital paid in property and its valua-
tion (if any) and the amount of paid-in surplus (if any)

are as follows:

' Capital Paid
Subscription By Each

No. Of Shares Price For Shares Subscriber *
Names Of Subscribed By Subscribed For In Cash and
Subscribers Each Subscriber By Subscribers Property
LYDIA L.W. TSUI 1,000 $1,000.00 $1,000.00 cash

-11-



IN WITNESS WHEREOF, the Incorporator has executed

these presents at Honolulu, Hawaii, on the date first above

%/ALZQ

jﬁﬂ L.W. Tsui

044
i

written.
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STATE OF HAWAII )
CITY AND COUNTY ) SS
OF HONOLULU )

On this R6% day of luq , 1981,
before me personally appeared K?_dcﬁu &aw 0344«,

to me known to be the person described in and who
executed the foregoing instrument, and acknowledged to me that

dQ‘?“L"W L w. dwa executed the same
[/ 4 "

as “AM/ free act and deed.

e ———————————————

Lt Bownes -

Nokary Public i
First Judicial Circuit
State of Hawaii

My Commission expires H-ad-—gg~
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Panda Travel Advertisement
Honolulu, June 7, 1981
The Sunday Star Bulletin & Advertiser
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EXHIBIT “C”



Panda Travel Advertisement
Honolulu, January 3, 1982
The Sunday Star Bulletin & Advertiser
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EXHIBIT “D”



Panda Travel Advertisement
Honoluly, January 9, 1983
The Sunday Star Bulletin & Advertiser
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EXHIBIT “E”



Panda Travel Advertisement
Honolulu, December 4, 1983
The Sunday Star Bulletin & Advertiser
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EXHIBIT “F”



Panda Travel Advertisement
Honolulu, January 15, 1984
The Sunday Star Bulletin & Advertiser
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EXHIBIT “G”



Panda Travel Advertisement
Honolulu, January 20, 1985
The Sunday Star Bulletin & Advertiser
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EXHIBIT “H”



Panda Travel Advertisement
Honolulu, January 19, 1986
The Sunday Star Bulletin & Advertiser
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