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Ap'plicant‘, 3502031 CANADA, INC. (“Applicant™), through its counsel, hereby answers
the Notice of Opposition filed in this action by Black Pearl Technologies, LLC (“Opposer™).

In response to the preamble introductory paragraph in the Notice of Opposition,
Applicant denies that Opposer will be damaged by the registration of the mark shown in

Application No. 76/634,156.

In response to the specifically numbered paragraphs set forth in the Notice of Opposition

£l

Applicant hereby responds as follows:

1. Applicant lacks sufficient information to either admit or deny the allegations
contained in paragraph 1 of the Notice of Opposition and therefore denies the same.

2. Applicant lacks sufficient information to either admit or deny the allegations
contained in paragraph 2 of the Notice of Opposition and therefore denies the same.

3. Applicant admits the allegations contained in paragraph 3 of the Notice of
Opposition.

4. Applicant denies the allegations of paragraph 4 of the Notice of Opposition.

5. Applicant admits the allegation of paragraph 5.

6. Applicant admits the allegations contained in paragraph 6 of the Notice of
Opposition.

7. Applicant admits the allegations contained in paragraph 7 of the Notice of
Opposition,

8. Applicant lacks sufficient information to either admit or deny the allegations

contained in paragraph 8 of the Notice of Opposition and therefore denies the same.
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9. Applicant lacks sufficient information to either admit or deny the allegations
contained in paragraph 9 of the Notice of Opposition and therefore denies the same.

10. Applicant lacks sufficient information to either admif or deny the allegations
contained in paragraph 10 of the Notice of Opposition and therefore denies the same.

11.  Appiicant denies the allegations contained in paragraph 11 of the Notice of
Opposition.

12. Applicant lacks sufficient information to either admit or deny the allegations
contained in paragraph 12 of the Notice of Opposition and therefore denies the same.

13, Applicant lacks sufficient information to either admit or deny the allegations
contained in paragraph 13 of the Notice of Opposition and therefore denies the same.

14. Applicant denies the allegations contained in paragraph 14 of the Notice of
Opposition.

15. Applicant denies the allegations contained in paragraph 15 of the Notice of
Opposition.

16.  Applicant denies the allegations contained in paragraph 16 of the Notice of

Opposition.

17. Applicant denies the allegations contained in paragraph 17 of the Notice of
Opposition.

18.  With respect to paragraph 18, Applicant admits that the terms are similar, but
denies that Opposer possesses a "mark" as that term is used as a term of art.

19.  With respect to paragraph 19, Applicant admits that the terms are similar, but

denies that Opposer possesses a "mark” as that term is used as a term of art.
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20.

With respect to paragraph 20, Applicant admits that the terms are similar, but

denies that Opposer possesses a "mark” as that term is used as a term of art.

21.

Opposition.

22.

Opposition.

23.
Opposition

24,

Opposition.

25.

Opposition.

26.

Opposition.

27.

Opposition.

28.

Opposition.

29.

Opposition.

Applicant admits the allegations contained in paragraph 21 of the Notice of

Applicant admits the allegations contained in paragraph 22 of the Notice of

Applicant admits the allegations contained in paragraph 23 of the Notice of

Applicant denies the allegations contained in paragraph 24 of the Notice of

Applicant admits the allegations contained in paragraph 25 of the Notice of

Applicant denies the allegations contained in paragraph 26 of the Notice of

Applicant denies the allegations contained in paragraph 27 of the Notice of

Applicant denies the allegations contained in paragraph 28 of the Notice of

Applicant denies the allegations contained in paragraph 29 of the Notice of




FIRST AFFIRMATIVE DEFENSE (WEAKNESS OF OPPOSER'S MARK)

30. There is no likelihood of confusion, mistake or deception between Opposer’s
alleged mark and Applicant’s mark because, inter alia, upon information and belief, Opposer's

alleged mark is not a strong indicator of source or origin of Opposer’s goods.

SECOND AFFIRMATIVE DEFENSE (DISSIMILAR CHANNELS OF TRADE)

31.  There is no likelihood of confusion, mistake or deception between Opposer’s
alleged mark and Applicant’s mark because, inter alia, upon information and belief, the channels

of trade through which the respective goods travel are dissimilar.

THIRD AFFIRMATIVE DEFENSE (DISSIMILAR GOODS)

32. There is no likelihood of confusion, mistake or deception between Opposer’s
alleged mark and Applicant’s mark because, inter alia, upon information and belief; the goods

with which the respective marks are used are dissimilar.

FOURTH AFFIRMATIVE DEFENSE (SOPHISTICATED PURCHASERS)

33. There is no likelihood of confusion, mistake or deception between Opposer’s
alleged mark and Applicant’s mark because, inter alia, upon information and belief, the

purchasers of the respective goods are sophisticated purchasers who carefully evaluate a product

before making a purchase.



FIFTH AFFIRMATIVE DEFENSE (DISSIMIL.AR MARKS)

34.  There is no likelihood of confusion, mistake or deception between Opposer’s
alleged mark and Applicant’s mark because, inter alia, of the dissimilarity of Appicant's mark
and Opposer's alleged mark when considered in their entireties as to appearance, sound,

connotation and commercial impression.

WHEREFORE, Applicant prays:
A. That the Notice of Opposition be denied in its entirety with prejudice.
B. That a Notice of Allowance providing for registration on the Principal Register issue

to Applicant for the mark set forth in Application No. 76/634156.

DATED this /J_day of August, 2006.

Respectfully submitted, %

CLAYTON, HOWARTH & CANNON, P.C.
P.O. Box 1909

Sandy, Utah 84091

Telephone (801) 255-5335




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing ANSWER
was served on Opposer by mrdiling a true copy thereof to its attorney of record, by first class mail,
postage prepaid, this_/J _ day of August, 2006 in an envelope addressed as follows:

Perry S. Clegg
Bateman IP Law Group
8 East Broadway, Suite 550
Salt Lake City, Utah, 84111
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