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Applicant, Excelerate Energy Limited Partnership ("Excelerate"), respectfully submits its

response to Opposer Enbridge, Inc.'s ("Opposer") Motion for Summary Judgment (the "Motion") and

also files its own motion for summary judgment since the undisputed facts establish as a matter of law

that Opposer does not have standing to challenge Application Serial No. 78/658321 (the

"Application") for the mark "Energy Bridge" (the "Mark").

INTRODUCTION

Excelerate, by and through its attorneys, requests that the Trademark Trial and Appeal Board

(the "Board") deny Opposer's Motion for Summary Judgment, in which Opposer alleges that

Excelerate has committed fraud upon the United States Patent and Trademark Offce (the "PTO").

First, Excelerate has engaged in the production of energy in connection with the Mark at least

as early as the fiing date of the Application. At a minimum, there are genuine issues of material fact

with respect to whether Excelerate has engaged in the "production of energy" in connection with the

Mark. Excelerate is submitting specific facts demonstrating that there is a genuine issue for trial

whether it has used the Mark in connection with the "production of energy," at least prior to the fiing

date of the Application.

Second, under either the Medinoi1 or common law standard of fraud, Opposer is not entitled

to judgment as a matter of law on the issue of fraud. Excelerate amended its Application to delete any

misstatements, prior to any allegations of fraud or nonuse. As a result, Excelerate is entitled to a

presumption that it lacks any fraudulent intent and therefore has not committed fraud. The parties

should be permitted to address the Application in its amended form.

Third, the Medinol "knew or should have known" standard should not apply to this case

because any error in the Application was an inadvertent, honest mistake. The Board should take this

i Medinol Ltd. v. Neuro Vasx Inc., 67 USPQ.2d 1205 (TTAB 2003).
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opportunity to condition a finding of fraud upon proof of deceptive intent by clear and convincing

evidence, in accordance with the standard traditionally applied in fraud cases.

Fourth, the undisputed facts of this case demonstrate that Opposer does not have standing to

challenge the Application. The Board should grant summary judgment in favor of Excelerate on this

issue, and allow the Application to remain pending unmolested. There is no reasonable basis for

Opposer's alleged belief that it would be damaged by the registration of the Mark, and Opposer has in

fact not been damaged. Opposer and Excelerate are not competitors and the parties' respective

services are not related. Furthermore, Opposer could not feasibly expand its business to include the

services provided by Excelerate. These facts, in addition to the highly sophisticated nature of the

marketplace, distinctions in the parties' respective channels of trade, and the reality of no actual

confusion, weigh heavily against the sufficiency of Opposer's standing to bring any claim against the

Application, whether for a likelihood of confusion, mere descriptiveness or otherwise.

Finally, in the instance that the Board disagrees with Excelerate on the issue of Opposer's

standing, Excelerate respectfully requests that the Board withhold judgment in this case pending the

Federal Circuit's rulings in In re Bose Corp., No. 2008-1448 (Fed. Cir. hearing scheduled May 6,

2009) and Hualapai Tribe v. Grand Canyon West Ranch LLC, No. 2009-1012 (Fed Cir. hearing

scheduled May 7, 2009). In those cases, the Federal Circuit is currently considering the Board's

standard for determinations of trademark fraud, which directly bears on the issues presented in this

case. The interests of economy and justice suggest, and applicant respectfully requests, that the Board

withhold judgment in this case pending the outcome of those cases.

STATEMENT OF ADDITIONAL MATERIAL FACTS

Excelerate is an importer of liquefied natural gas (LNG), a provider of offshore regasification

services, and a developer of offshore LNG solutions. Declaration of Pen ina Michlin Chiu in Support of
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Motion ("Chiu Decl.") ii 2; Ex. B. These services fill a specific niche in the LNG industry. Ex. C.

There are six stages in the LNG industry: (l) Gathering - natural gas is extracted from a wellhead; (2)

Liquefaction - the natural gas is transformed into a liquid state at a liquefaction terminal; (3)

Transportation - an LNG tanker ship transports the LNG across the ocean; (4) Vaporization - LNG is

stored and regasified; (5) Distribution - natural gas is transported through pipelines to markets; (6)

Consumption - consumers use natural gas, e.g., for cooking and heating. Chiu Decl ii 3; Ex. D.

Excelerate is not involved in the gathering, cross-continental downstream distribution or consumption

stages of the LNG industrial process. Ex. C. Instead, its customers distribute the natural gas for

ultimate consumption. Id. Excelerate's customers may use the services of Opposer to transmit natural

gas they obtain from Excelerate across the continental United States in Opposer's pipelines, but in this

respect, Excelerate and Opposer's services are vertically separated. Id.; Chiu Decl. ii 4; Ex. E.

In order to import LNG, Excelerate has nine proprietary LNG cargo vessels that are

specifically designed for the transportation and regasification of LNG. Ex. C. To regasify LNG

offshore, a specific infrastructure is required. Id. At the Northeast Gateway off the coast of

Massachusetts and the Gulf Gateway off the coast of Louisiana, one or more submerged turret loading

buoys connect to Excelerate's regasification vessels and serve as both a mooring for the vessel and a

conduit for the discharge of natural gas. Chiu Decl. ii 2; Ex. B. These Gateways take approximately

three years to build and permit. Ex. C. LNG projects are subject to multiple laws and regulations that

are administered by the Federal Energy Regulatory Commission ("FERC"), the US Coast

Guard/Maritime Administration, the US Army Corps of Engineers and the States. Chiu Decl. ii 3; Ex.

D. Even if FERC approves a project, a company may construct and operate an offshore LNG terminal

only after obtaining Clean Water Act, Coastal Zone Management Act, and Clean Air Act permits from
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the States. Id. This permitting and building process costs approximately $600 Milion dollars inclusive

of the specialized tanker ships. Ex. C.

Opposer, on the other hand, is in the businesses of gas gathering and pipeline transportation

of oil and gaseous natural gas, which are part of the natural gas and oil industries, not the LNG

industry. Chiu DecL. ii 5; Ex. F. Opposer has three core businesses: (1) gas distribution, (2) gas

pipelines, and (3) liquids pipelines. Id.. With respect to natural gas, this roughly corresponds to the

gathering and distribution stages of the LNG industry, of which Excelerate is not involved. Opposer is

not involved in the LNG industry in the United States. Chiu DecL. ii 4; Ex. E.

In the U.S., Opposer is a provider of transportation service, primarily to the liquid

hydrocarbon (oil) industry and, to a lesser extent, the natural gas industry. Chiu Decl. iiii 5 and 11;

Exs. F and M. The transportation service that Opposer provides to the U.S. natural gas industry is a

relatively small portion of Opposer's overall operations. Id. In 2007, its U.S. natural gas business

made up less than 10% of Opposer's operating income. Id.

Opposer's U.S. natural gas transportation service is of two types. First, through a partial

ownership in the Alliance and Vector pipelines, Opposer provides long haul natural gas transmission

service to a variety of customers. Id. Opposer owns a 50% interest in the Allance pipelines and a 60%

interest in the Vector pipelines. Id. Opposer also owns a minority (43%) interest in the Aux Sable gas

processing plant that extracts natural gas liquids from the Alliance pipeline at its terminus in Ilinois.

Id. The U.S. portion of the Alliance pipeline starts at the U.S./Canadian border and transports gas into

the Chicago, Ilinois area. Id. The Vector Pipeline picks up natural gas at the terminus of the Alliance

pipeline and transports it for customers to the Detroit, Michigan area where it also delivers to

Canadian markets at the U.S./Canadian border. Id. The customers of Alliance primarily consist of oil

and gas producers who use Alliance to transport their Canadian natural gas production to the U.S. To
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a lesser extent, customers of Alliance also consist of affliates of its owners and independent gas

marketing companies. The customers of Vector primarily consist of u.s. and Canadian gas

distribution companies, who typically purchase gas at the terminus of the Alliance pipeline from the

producers whose gas is transported on Alliance. Id.

The second type of U.S. natural gas transportation service that Opposer provides is through

either partial or complete ownership of various gas gathering systems. Id. The biggest component of

Opposer's U.s. gas gathering business is offshore in the Gulf of Mexico, where it owns all or a portion

of systems in five major corridors in the Gulf of Mexico that extend to deepwater frontier producing

areas. Id. Opposer's customers for these gas gathering services are oil and gas producers who own

the natural gas that is produced and transported from the fields to onshore points for subsequent

delivery and sale.

ARGUMENT

Summary judgment is an appropriate method of disposing of cases in which there are no

genuine issues of material fact in dispute, leaving the case to be resolved as a matter of law. See FED.

R. CIv. P. 56(c). A party moving for summary judgment has the burden of demonstrating the absence

of any genuine issue of material fact, and that it is entitled to summary judgment as a matter of law.

Celotex Corp. v. Cattrett, 477 U.S. 317, 323 (1986). The burden of the moving party may only be met

by showing that there is an absence of evidence to support the nonmoving party's case. Celotex, 477

U.S. at 323. A factual dispute is genuine if suffcient evidence is presented by the nonmoving party

such that a reasonable fact finder could decide the question in favor of the nonmoving party. Opryland

USA, Inc. v. Great American Music Show, Inc., 23 USPQ.2d 1471, 1472 (Fed. Cir. 1992). The

nonmoving party is given the benefit of all reasonable doubt as to whether genuine issues of material
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fact exist, and the evidentiary record and all inferences drawn from the undisputed facts must be

viewed in the light most favorable to the nonmoving party. Opryland, 23 USPQ.2d at 1472.

1. Opposer is Not Entitled to Summary Judgment on the Issue of Fraud Because
Excelerate is Involved in the Production of Energy in Connection with the Mark.

Opposer is not entitled to summary judgment on the issue of fraud because there are material

issues of fact regarding whether Excelerate engages in the "production of energy" in connection with

the Marlc Even if the Board were to find fraud with respect to the "transmission of oil" in Class 39 of

the Application, fraud committed as to one registration class in a multiple class registration does not

invalidate the entire registration. G&W Laboratories Inc. v. GW Pharma Ltd., 89 USPQ.2d 1571

(TT AB 2009). Opposer contends that Excelerate has admitted that it does not engage in the

"production of energy," but this is incorrect. Excelerate has not admitted that it does not provide the

service of the "production of energy." Rather, Excelerate has stated that at the time it fied its original

Application in June of 2005, it engaged in the production of energy as it understood those words to

mean.2 Chiu Decl. ii 6; Ex G. Ms. Eisbrenner stated in deposition testimony, that in her opinion,

Excelerate is not involved in the production of energy. Chiu Decl. ii 7; Ex. H. Her opinion does not

amount to a binding legal conclusion as to the meaning of the "production of energy." The "production

of energy" means the act or process of creating a source of usable power or the resources for

producing such power. Chiu DecL. ii 8; Ex 1. Excelerate is involved in this process. Chiu DecL. ii 2;

Exs. Band C. It ships natural gas in the form of LNG, a source of energy, to locations in need of that

energy source. Chiu Decl ii 2; Ex. B. Once the LNG is has been shipped, Excelerate processes the

LNG to convert it to natural gas, so that it may be provided to downstream customers, who use the

2 Excelerate's statement in Applicant Excelerate Energy's Response and Objection to Opposer's Motion for

Leave to Amend Notice of Opposition, to Reopen Discovery and to Reset the Parties' trial Periods ("Opp. to
Leave to Amend") that it does not currently claim to provide the service of the production of energy is a
reference to the fact that it has amended its Application to register the mark Energy Bridge to delete the service
of "production of energy" and it no longer claims that service in its Application in its current form. Opp. to
Leave to Amend at 8.
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natural gas as an energy source in industrial, residential, and commercial uses; the natural gas it

provides may be used as a fuel for the generation of energy. Ex. C. Under a broad interpretation of the

phrase "production of energy", Excelerate's services fall within that gamut, and these services were

provided under the Mark prior to June 25, 2005. Ex. C. The requirement of use in a trademark

application under Section l(a) is not violated by broad identifying terms. Tri-Star marketing LLC v.

Nino Franco Spumanti SR.L., 84 USPQ.2d 1912, 1915-16 (TTAB 2007) (As long as the general

product terminology encompasses the specific product terminology in an identification of goods, and

there is use on the specific product, there can be no fraud.").

Excelerate is engaged in the production of energy, advertises that service in connection with

the Mark, and has done so prior to the fiing date of the Application. The production of energy is a

technical description that is subject to more than one interpretation, and Opposer is not entitled to a

judgment as a matter of law on this issue. At a minimum, there are issues of fact with respect to

whether Excelerate is engaged in the production of energy, and the Board should deny Opposer's

Motion on this issue.

2. Excelerate's Amendment of its Application Prior to Any Allegation of Fraud
Demonstrates There is No Fraudulent Intent.

Opposer is not entitled to judgment as a matter of law on the issue of fraud. Excelerate's

amendment of its Application, with the consent of Opposer, prior to any allegation of fraud or nonuse,

demonstrates that Excelerate does not have the requisite intent required to commit fraud. Opposer

contends that Excelerate's amendment to its Application is of no consequence because the amendment

occurred after publication of the application and also after the Application had been challenged for a

likelihood of confusion and descriptiveness. However, such a view is contrary to a logical extension of

the case law.
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Fraud in procuring a trademark registration occurs when an applicant knowingly makes a

false, material representation of fact in connection with an application. Torres v. Can tine Torresella

Sr.l., 808 F.2d 46, 47-48 (Fed. Cir. 1986); Smith Intl, Inc. v. Olin Corp., 209 USPQ 1033, 1043

(TTAB 1981) ("Fraud implies some intentional deceitful practice . . . (that) involves a wilful

withholding from the Patent and Trademark Office by an applicant or registrant of material

information or facts which, if disclosed to the Office, would have resulted in the disallowance of the

registration sought or to be maintained."). Fraud must be proved by clear and convincing evidence,

leaving nothing to speculation, conjecture, or surmise. Any doubt must be resolved against the party

making the claim. Smith Intl, 209 USPQ at 1044 (TTAB 1981) ("It thus appears that the very nature

of the charge of fraud requires that it be proven 'to the hilt' with clear and convincing evidence. There

is no room for speculation, inference or surmise and, obviously, any doubt must be resolved against

the charging party.").

In many instances, the Board has found there to be fraud in procunng a trademark

registration under Section l(a) of the Trademark Act when an applicant makes a misrepresentation

regarding the use of its mark on all the identified goods or services in the application. See, e.g.,

Hachette Filpacchi Presse v. Elle Belle LLC, 85 USPQ.2d 1090, 1093-94 (TTAB 2007); Grand

Canyon West Ranch, LLC v. Hualapai Tribe, 88 USPQ.2d 1501, 1510 (TTAB 2008). However, this

rule is not absolute. The Board has held that if an applicant amends its identification of goods or

services during prosecution of the application, this constitutes a rebuttable presumption that the

applicant lacks the wilful intent to deceive the Trademark Offce. University Games Corp. v. 20Q.net

Inc., 87 USPQ.2d 1465,1468 (TTAB 2008). In this regard, the timing of the applicant's amendment

to the identification of goods or services is a critical factor in whether such a presumption is raised.
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Amendments to correct errors in the identification of goods or services in an application,

made in good faith prior to a fraud or nonuse allegation being raised, demonstrates the lack of a wilful

intent to deceive. While an amendment to the identification of services made after an opposer alleges

fraud cannot cure the fraud, misstatements made prior to publication, if corrected by the applicant, do

not constitute fraud. See, e.g., Universal Overall Co. v. Stonecutter Mils Corp., 379 F.2d 983, 984-85

(CCPA 1967); Hualapai Tribe, 88 USPQ at 1508 ("We also note that it was not until the application

was challenged (for nonuse) in this opposition proceeding that applicant sought to amend its

application to delete these services."). Although the Board has not yet addressed the issue in a

precedential opinion, it has been suggested that "the logical application of the approach in Universal

Overall is to extend the same opportunity to correct errors and thereby avoid fraud claims to all

applicants . . . providing a safe harbor, at least prior to registration," if an applicant amends its

application to delete any goods or services that are not in use before an allegation of fraud or nonuse

has been raised. University Games Corp., 87 USPQ.2d at 1469 (Walsh, J., concurring in part,

dissenting in part); see also Elle Belle LLC, 85 USPQ.2d at n.2 ("Whether an amendment to correct

the description of goods that is submitted before a cancellation proceeding is filed would cure or

remove fraud as an issue, is not currently before us."); but see Tequila Cazadores, s.A. de C. V v.

Tequila Centine!a S.A. de C. V, 2004 WL 2619574 (TTAB Oct. 19, 2004)(not citable as precedent).

Excelerate's unopposed amendment of the Application during its pendency, demonstrates

that there is no fraudulent intent and that Opposer is not entitled to judgment as a matter of law on its

claim of fraud for nonuse. Excelerate corrected its Application on January 23, 2007, as soon as it was

practical to do so after the discrepancy was discovered. Chiu DecL. ii 9; Ex. J. Excelerate has admitted

that it did not transmit oil as of the critical date. Chiu DecL. ii 6; Ex. G. Applicant corrected its error in

good faith and with the consent of Opposer. Chiu DecL. ii 9; Ex. J. Excelerate also has admitted that it
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engaged in the production of energy as it understood that phrase, but also concluded that the phrase

"production of energy" was in need of clarification. Chiu Decl. iì 6; Ex. G.

The time for Opposer to object to the amendment to the Application has passed and it should

not be permitted to challenge the amendment at this late juncture. Opposer now summarily justifies its

prior consent to the amendment as an attempt to "minimize a likelihood of confusion between the

parties." Mot. at 3 n.1; see Riley DecL. '1 8.3 However, Opposer did not inquire into the reasoning of

the requested amendment, request any additional information or time to consider the amendment, and

is well aware of the reasons that an applicant may amend an application. Furthermore, Opposer has not

alluded to any minimization of confusion as to the parties' services as a result of the amendment other

than in its Motion, despite the vastly different services that the parties provide, and only does so now

because it is convenient. In reality, there is no substantive basis for this opposition so Opposer has

resorted to its present Motion in order to achieve its desired end.

It is in the public interest to provide a safe harbor for applicants to correct errors in

applications prior to an allegation of fraud being raised, particularly if the amendment is made with the

consent of the Opposer. Such an approach would encourage applicants to reveal mistakes and

inconsistencies in trademark applications as soon as they are discovered, leading to accuracy on the

trademark registers. While there is no question under the current state of the law that an amendment to

an application cannot cure an error after an allegation of fraud or nonuse has already been raised, that

is not the case here. The Board should allow the parties to address the merits of the Application in its

current form.

3 Although Ms. Riley makes a declaration with respect to Opposer's motivation for its consent to the 2007

Amendment to the Application based on her personal knowledge, Ms. Riley was not present during any of the
discussions between the Parties on this matter. These discussions were between Mr. RJ. Heher of Fenwick &
West, and Ms. Penina Michlin Chiu of Frederic Dorwart, Lawyers. To the knowledge of the undersigned, no
one else was present.
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3. Any False Representation in the Application Was an Inadvertent, Honest Mistake that
was Not Fraudulent.

Excelerate's statement on its trademark application that it provided the "transmission of oil"

does not rise to the level of fraud because Excelerate's error was an inadvertent, honest mistake and

Medinol's "should have known" standard should not apply in this case. Statements, though false, made

with an honest and reasonable belief that they are true, are not fraudulent. Metro Traffic Control Inc. v.

Shadow Network Inc., 104 F.3d 336,340 (Fed. Cir. 1997); Kemin Industries Inc. v. Watkins Products

Inc., 192 USPQ 327, 329 (TTAB 1976) ("There is, however, a material legal distinction between a

'false' representation and a 'fraudulent' one."); Smith Int'l Inc., 209 USPQ at 1043 ("If it can be

shown that the statement was a 'false misrepresentation' occasioned by an 'honest' misunderstanding,

inadvertence, negligent omission or the like, rather than one made with a wilful intent to deceive,

fraud wil not be found."). Although the Board has narrowed the distinction between a "false" and a

"fraudulent" statement by including instances where an applicant "should have known" a statement

was false under the umbrella of fraudulent statements, that narrowed standard should not be applied in

this case. See Medinol Ltd. V Neuro Vasx Inc., 67 USPQ.2d 1205, 1209-10 (TTAB 2003).

Although Opposer contends that the Medinol fraud standard should apply, the Medinol fraud

standard would not bring about a fair result in this case because Excelerate is guilty only of an

innocent mistake that should not deprive it of its right to a trademark registration. Medinol modifies

the long standing standards of common-law fraud in that it does not distinguish intentional or reckless

conduct from inadvertent, honest mistakes, and it assumes that all errors, no matter how slight, are

materiaL. In this case, Excelerate's trademark prosecution attorney, Mr. J. Michael Medina, received

information regarding its use of the mark "Energy Bridge" from Excelerate and reviewed literature

describing Excelerate's services. Ex. K. Mr. Medina was also aware of the relationship between

Excelerate and the El Paso Corporation, Excelerate's predecessor, and knew that the El Paso
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Corporation engaged in the production of energy and the transmission of oiL. Chiu Decl. ii 7; Exs. H

and K. Based on these facts, Mr. Medina drafted an Application that he believed was accurate to the

best of his understanding. Ex K.

The nuances of the combined LNG shipping and shipboard regasification business are highly

technical and easily subject to misinterpretation by someone who is not knowledgeable in that

business. Ex. C. This was particularly true in June of 2005, when the combined LNG shipping and

shipboard regasification business was a fledgling industry that was not well known, accepted or

understood. Id. This set of circumstances does not rise to the level of fraud, because Excelerate did

not knowingly make any false statement and Mr. Medina had a reasonable basis to believe that the

Application, as originally submitted to the Trademark Office, was correct.

4. Opposer Lacks Standing to Challenge the Application Because There is No Reasonable
Basis for Opposer's Belief That It Would Be Damaged By the Registration of
Applicant's Mark.

Opposer does not have standing to challenge the Application and the Board should grant

summary judgment in favor of Excelerate. Opposer has not plead or proven facts sufficient to show a

legitimate personal interest in this opposition. A party has standing to bring an opposition if it believes

that it would be damaged by the registration of a mark. Lanham Act § 13, 15 U.S.C. § 1063. The

Federal Circuit has recognized two requirements for standing: the opposer must have a real interest in

the proceeding and a reasonable basis for his belief of damage. Ritchie v. Simpson, 170 F.3d 1092,

1095 (Fed. Cir. 1999). An opposer has the burden of pleading and proving facts suffcient to show its

standing. Ritchie, 179 F.3d at 1099. In this proceeding, Opposer has not established either a real

interest or a reasonable belief of damage.

Opposer alleges in its Notice of Opposition that there is a likelihood of confusion between

Applicant's Mark and Opposer's Mark and also that Applicant's mark is merely descriptive. Amended
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Notice of Opp. at 5-6. If an opposer asserts a likelihood of confusion claim against an applicant, an

opposer must have a reasonable belief in the likelihood of confusion. See Lipton Indus., Inc. v. Raison

Purina Co., 670 F.2d 1024, 1029 (CCPA 1982). If an opposer alleges that the applicant's mark is

merely descriptive, then the opposer must show that it is a competitor of the applicant or it is in a

position to use the term to describe goods or services similar to those of the applicant. See De Walt,

Inc. v. Magna Power Tool Corp., 289 F.2d 656,661-62 (CCPA 1961). Opposer's claim ofa likelihood

of confusion has no reasonable basis and it is not in a position to use the term "Energy Bridge" to

describe goods or services similar to those of Excelerate.

A. There is no reasonable basis for Opposer to believe there is a likelihood of
confusion between its mark and the Energy Bridge mark.

There is no reasonable basis for Opposer's alleged belief that there is a likelihood of

confusion between Applicant's Mark and Opposer's Mark. The confusion inquiry is "based on an

analysis of all of the probative facts in evidence that are relevant to the factors bearing on the issue of

likelihood of confusion." In re E.1 du Pont de Nemours & Co., 177 USPQ 563, 567 (CCPA 1973).

The DuPont factors, as articulated in In re E.1 du Pont de Nemours & Co., 177 USPQ 563 (CCPA

1973),4 weigh so heavily against a likelihood of confusion, that no reasonable fact finder could find in

Opposer's favor.

4 The DuPont Factors are:

(1) The similarity or dissimilarity of the marks in their entireties as to appearance, sound, connotation and
commercial impression.
(2) The similarity or dissimilarity and nature of the goods or services as described in an application or
registration or in connection with which a prior mark is in use.
(3) The similarity or dissimilarity of established, likely-to-continue trade channels.
(4) The conditions under which and buyers to whom sales are made, i.e. "impulse" vs. careful,
sophisticated purchasing.
(5) The fame ofthe prior mark (sales, advertising, length of 

use).

(6) The number and nature of similar marks in use on similar goods.
(7) The nature and extent of any actual confusion.
(8) The length of time during and conditions under which there has been concurrent use without evidence
of actual confusion.
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i. No Actual Confusion.

Although instances of actual confusion are not a requirement in likelihood of confusion

cases, long periods of time that two marks are concurrently in-use without any instances of actual

confusion among customers weigh heavily against a legal finding of a likelihood of confusion. See

Packard Press Inc. v. Hewlett-Packard Co., 56 USPQ.2d 1351, 1355-56 (Fed. Cir. 2000) (holding that

the applicant's evidence of many years of concurrent use of its mark with no actual confusion with the

opposer's mark was significant in the confusion analysis). More than four years after the filing date of

the Application and more than three years into this Opposition, Opposer has not identified a single

instance of actual confusion in the marketplace. Opposer's own admissions and the testimony of

Opposer's corporate witnesses5 attest to this fact. Chiu Decl. iiii 4 and 10; Exs. E and 1. Excelerate

has conclusively established that there is no commercial entity among Opposer's vast energy

operations that has been confused by Excelerate's use of the Mark. Id.

ii. The Services are Unrelated.

The evidence demonstrates that Excelerate and Opposer are not competitors and the services

of the two companies are not related. Furthermore, fatal barriers to entry exist in Excelerate's business,

the combined LNG shipping and regasification business, making it unreasonable for Opposer to

(9) The variety of goods on which a mark is or is not used (house mark, "family" mark, product mark).
(10) The market interface between applicant and the owner of a prior mark:

(a) a mere "consent" to register or use.
(b) agreement provisions designed to preclude confusion, i.e. limitations on continued use of the

marks by each party.

(c) assignment of mark, application, registration and good wil of the related business.
(d) laches and estoppel attributable to owner of prior mark and indicative of lack of confusion.

(11) The extent to which applicant has a right to exclude others from use of its mark on its goods.
(12) The extent of potential confusion, i.e., whether de minimis or substantiaL.
(13) Any other established fact probative of the effect of use.

177 USPQ at 567.

5 In a remarkable demonstration of legal obstruction, counsel for the Opposer objected without basis to virtually

every instance in which she recognized that the testimony was damaging to the Opposer's case.
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believe it could enter such a market. In addition, Excelerate and Opposer are both well known in their

respective businesses, and both company's customers are sophisticated and would never be confused.

Chiu Decl ii 4; Ex. E. Similarly, Opposer is not a competitor of Excelerate and it is not in a position to

use the term Energy Bridge to describe services similar to those of Excelerate.

Opposer implies that the energy business is a broad, inclusive category. See Mot. at 1

("Opposer is a leading energy company, touching nearly ever aspect of energy production,

transportation and distribution."). First, this is an overly simplistic view of the energy-related

industries. Second, Opposer does not and cannot "touch" any aspect of Excelerate's business. Chiu

DecL. ii 4; Exs. E and C. Companies that are involved in providing energy may fall into one of many

specialized areas that are distinct, do not compete with one another, and that require such specialized

infrastructures that fatal barriers to entry exist. Excelerate is in the business of the combined shipping

and regasification of LNG. Chiu DecL. ii 2; Ex. B. Opposer, on the other hand, is in the businesses of

gas gathering and pipeline transportation of oil and gaseous natural gas. Chiu DecL. ii 5; Ex. F. These

are highly segregated and distinct businesses that do not compete for the same customers. Ex. C.

Opposer has admitted that there have not been any instances of customer confusion and that Excelerate

and Opposer are not competitors. Chiu DecL. iiii 4 and 10; Exs. E and 1. Furthermore, many of

Opposer's representatives had never heard of Excelerate prior to this opposition proceeding. Chiu

Decl. ii 10; Ex. 1.

Opposer has not plead or proven that it operates in Excelerate's business of LNG shipping

and regasification or provides any services in the United States that are even related to the LNG

industry. Chiu Decl. ii 4; Ex. E. Opposer does not ship or regasify LNG. Id.. There are also fatal

barriers to entry into the business of combined shipping and regasification, such that Opposer could

not reasonably expand its business to take part in this business. Ex. C. Excelerate regasifies LNG
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onboard ships for delivery to downstream markets. Chiu Decl. ii 2; Ex. B. Excelerate's specialized

Energy Bridge ships dock with purpose-built submerged buoys in deep water locations, called

Deepwater Ports. Id. Each Energy Bridge ship costs approximately $300 milion and two to three

years to build and the submerged buoy system for delivery of the revaporized LNG costs between

$100 Millon and $300 Milion and roughly three years to build and permit. Ex. C. Using its current

infrastructure, Excelerate can provide a viable service to downstream customers who need LNG

service in the immediate future. The ability to provide near term service gives Excelerate an

advantage over most other LNG industry participants in serving customers who need immediate LNG

supplies. Id. It would take Opposer two to three years to build an LNG ship, whether or not it had

regasification capability. Id. During the time it would take Opposer to acquire or build its LNG ships,

the market would already have been served by Excelerate or one of its existing competitors (of which

Opposer is not one), making such an endeavor not commercially viable. Ex. C.

iii. Customers are Sophisticated.

Customers of Excelerate and Opposer are both highly sophisticated. Ex. C. A potential

customer of either company would analyze markets and delivery infrastructure and evaluate available

alternatives, prior to purchasing services. This process takes six to nine months to analyze, negotiate

and complete transaction documents. Ex. C. Furthermore, an average customer of Excelerate spends

on the order of $140,000 - $ 1 80,000 on regasification services per day, which amounts to costs of over

$30 Milion over the course of a deaL. Ex. C. In addition, one cargo of regasified LNG costs anywhere

from 10 Million dollars to north of 30 Million dollars. Ex. C. Customers would not and could not

make an impulsive decision.
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iv. The Marks are Lexically Dissimilar.

In addition, Opposer has not pleaded or proven that the "Energy Bridge" and "Enbridge"

marks are lexically similar. Opposer has merely implied that its name is a contraction of "Energy" and

"Bridge," but does not mandate that there are any similarities as to appearance, sound, connotation or

commercial impression. The facts in evidence dictate that there are no similarities in that regard. The

Mark is not and has not been the source of any confusion to any purchaser of Excelerate or the

Opposer. Opposer has not pleaded or proven facts sufficient to show a real interest in this proceeding.

B. Opposer is not in a position to use the term "Energy Bridge" to describe goods
or services similar to those of Excelerate.

Although Opposer purportedly uses the phrase "energy bridge" to describe its pipeline

transportation services, as discussed above, such services are completely distinct from Excelerate's

services, and such a relationship is a requirement for standing. See DeWalt, 289 F.2d at 661-62. The

fact that Opposer may have used the phrase "energy bridge,,6 to describe its gas pipelines that travel

from gas sources to the location of gas consumption is of no consequence, as compared to Excelerate's

LNG shipping and regasification business. Chiu Decl. ii 10; Ex. 1. Head Technology GmBh uses the

term "Energy Bridge" to refer to its tennis shoes, which is equally irrelevant. See U.S. Trademark Reg.

No. 3598817; Chiu DecL. ii 12; Ex. N.

C. Opposer has not suffered financial injury as a result of Excelerate's use of the
Mark.

One final possible predicate to standing occurs when an opposer can demonstrate a

semblance of financial injury. BRT Holdings Inc. v. Homeway Inc., 4 USPQ.2d 1952, 1956 (TTAB

1987). Opposer has not plead or proven that it has lost a single dollar in sales or revenue as a result of

6 In reality, the Opposer rarely utilizes the term "energy bridge" in any of its written literature from

analysis given to the more than 20,000 pages of documents produced by the Opposer in this proceeding.
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Excelerate's use of the MarIe Opposer has not suffered any damage by virtue of Excelerate's use of

the Mark. Cf Ritchie, 170 F.3d at 1098.

Opposer does not have standing to challenge the Application. Its generalized allegations that

it is involved in the "energy" industry are misleading and inaccurate. Excelerate and Opposer's

businesses are distinct and are not related, and Opposer has not shown that it operates in Excelerate's

business category. At a minimum, there is an issue of fact with respect to Opposer's standing in this

case, and Opposer is therefore not entitled to a judgment as a matter of law.

5. The Board Should Withhold Judgment in this Case Pending the Federal Circuit's
Rulings in In re Bose Corp. and Hualapai Tribe.

The Federal Circuit is currently considering the Board's standard for determinations of

trademark fraud, which directly bear on the issues presented in this case. The interests of economy and

justice suggest, and applicant respectfully requests, that the Board withholds judgment in this case

pending the outcome of In re Bose Corp., No. 2008-1448 (Fed. Cir. hearing scheduled May 6, 2009)

and Hualapai Tribe v. Grand Canyon West Ranch LLC, No. 2009-1012 (Fed Cir. hearing scheduled

May 7, 2009).

CONCLUSION

The Board should deny Opposer's Motion. Excelerate has been engaged in the production of

energy in connection with the Mark since before the filing date of the Application. At a minimum,

there are genuine, material issues of fact as to this issue and Opposer is not entitled to judgment as a

matter of law. In addition, as the Opposer well knows, Excelerate amended its Application to delete

any potentially false statements in a timely manner. This entitles Excelerate to a presumption that there

is no fraudulent intent. The Board should also deny Opposer's Motion because any errors in the

original Application were inadvertent, honest mistakes that do not rise to the level of fraud. The Board

should decline to apply the Medinol "knew or should have known" fraud standard under the
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circumstances of this case. Applicant respectfully requests that in the interests of economy and justice

that the Board withhold decision in this case pending the outcome of the Federal Circuit's decisions in

Hualapai Tribe and In re Bose Corp., which have a direct bearing on the issues in this case.

The Board should grant Excelerate's cross motion for summary judgment on the issue of

Opposer's standing. The parties' respective businesses are not competitive with one another, nor are

they related. It would be economically infeasible for Opposer to expand into Excelerate's business of

LNG shipping and offshore regasification. There is no reasonable basis to believe that there is a

likelihood of confusion between Opposer's Enbridge mark and Excelerate's Mark. As a result, there is

no reasonable basis for Opposer to believe it would be injured by registration of the Marle
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CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing APPLICANT EXCELERATE
ENERGY'S RESPONSE TO OPPOSER'S MOTION FOR SUMMARY JUDGMENT AND CROSS
MOTION FOR SUMMARY JUDGMENT has been served on Enbridge, Inc. by mailing said copy on
May 4,2009, via First Class Mail, proper postage prepaid to:

R. J. Heher
FENWICK & WEST LLP
555 California Street
San Francisco, California 94104

Saundra L.M. Riley
FENWICK & WEST LLP
Silicon Valley Center
801 California Street
Mountain View, California 94041
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