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INTHE UNITED STATESPATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DANIEL A. MENDOZA, OppositionN0. 91169419
OppositiorNo. 91169697
Opposer, OppositioNo. 91170049
VS. Opposition No. 91170258
VODAFONE GROUPPLC,,

DECLARATION AND EXHIBIT OF PLAINTIFF
Applicant. IN SUPPORT AGAINST CANCELLATION
OF NO. 2389214

CONFIDENTIAL

Commissioner for Trademarks
Trademark Trial and Appeal Board
BOX 1451,

Arlington, VA 22313 -1451

Dear Commissioner;

PLAINTIFFSDECLARATION AND EXHIBIT AGAINST CANCELLATION

In support against Cancellatioh Plaintiff's Trademark prowded is a new found specimen
EXHIBT K-A-1,

In distinct contradiction agast Declarations of the RiclthMacDonald Gallery and Family,
their memory recollections or understandingp@fmissions granted to Daniel A. Mendoza by
Richard MacDonald Gallery Manager Karen Anderddlajntiff submits these facts and documents;

Attached isPlaintiff's Daniel A. Mendoza’s Declaratiatoncerning permissions oral and
written from Karen Anderson, Employee andridger of the Richard MacDonald new San
Francisco Gallery located on Sutter 8trdocated 1 block from Union Squate;use Richard
MacDonald Gallery sculpture pieces as contestanies about the Gallery and its sculptures.

The issue and argument of the opposing partytlaad@oards decisions considers actual use
or alleged non use or alleged fraudulent use.

Plaintiff had definite use and permissioruse and submits contradictory evidence found.
There was no fraudulent use.

Similarly; the permissions grged from the Manager of ttiRichard MacDonald Gallerin
San Francisco as detailed herein; mRiffialso obtained permissions fro@ristine Foley Knitwear
for use of the Brocade antiak thru to their website.




Regretfully, permissions granted in or nda years 1999, 2000 aegtremely difficult to
retrieve or find from extensive file storage.

Unfortunately, the opposing attorney may hdisturbed the relationship formed by both
parties (and witnesses), by first contacting thega&¥§'ses before Plaintiff had a chance to do the
same. Opposing counsel may have violated@aths and Canons of the Office by doing so.

Plaintiff would have met the Witnesses ancotkected their memories by recalling specific
inside details or Employee Names and factsacoess logs. (which showadndreds of visits) and
showing Telephone Logs. (showing callsoiligh our 800 dedicated phone number logs.)

Plaintiff had such a high regard for both Ricth MacDonald and Chrise Foley, that even
though he searched his records for countless hoabglifhg boxes and filing th paper after paper;
for misfiled documents); that he was willing to suffer the extreme burden of finding the ‘lost
document” from 1999 and 2000, rather than contacetpessonalities and disrutbteir lives, even
if it was a small and pressing need.

Plaintiff did not believe it was proper to contact such gifted and multitalented personalities
to ask them to finany own lost documents. These are the admitted facts.

At each step in the Application process Rbaintiff's filings with the Board, Plaintiff
Files a Declaration under penalty. Plaintiff has no needislead or file fraudulent paperwork with
the United States Patent and Trademark Offiod,les his own personal reputation and integrity to
preserve. Moreover, Plaintiff comes from a resglelet family upbringing and education, and has a
younger brother who became a l@dic Priest in approx. 2002.

Needless to say, plaintiff was shocked ardked troubled at the way the opposing counsel
obtained Witness Declarations from plaintiffse@ts and the misinformation it presented in this
case; not to mention the appearanciengiroper influence on these witnesses.

Plaintiff regrets his own imprudence dadk of experience in these matters.

WHEREFORE; Plaintiff prays thahe trademark not be cancelled.

November 24, 2008 San Francisco

Respectfully filed

Daniel A. Mendoza
pro. per.

Attachments:
Exhibit K-A 1& K-A 2,
Plaintiff's Commissioned Rotograph of Manager Karéknderson at the Richard

MacDonald Gallery at the time tiie Permissions granted foreisn or near the years 1999
and 2000.



DECLARATION OF DANIEL A. MENDOZA

[, Daniel A. Mendoza live in San Francisemd often walk down Sutter Street near 450
Sutter where my Doctor practiced Medicine.

In the year 1999 and or 2000, | saw a newQallery being leased and under going development
for the sculpture Richard MacDonald at the 445-A Sutter Street Location.

This was a premium Class AA Rental Space of approx. 10,000 square feet or more.

| viewed many sculptures of significant unsurpassed quality anicdaliig on display at the Gallery
and went inside to have a toamd learn more about the work.

On display were the sculpture The Trumpeidr Three Sisters, Rain, Coursing Cheetahs and
numerous others of variofgll, half and quarter sizes.

| spoke with the Gallery Manager Karen Anderatiout the artist, mebds of composition and
creation of the sculptures and the awistl sculpture himseRichard MacDonald.

The Gallery featured half lifsize and full size (and smallsizes) and the photograph
Submitted shows “The Trumpeter and Ms. Karemérson, Manager with a displayed sculpture by
Richard MacDonald with a retail price approx. $40,000. U.S. Dollars. (fourty thousand).

It was my understanding from Ms. Anderson tRathard MacDonald had visited the Gallery and
was personally involved in the orgartiba and orientation of the exhibits.

Richard MacDonald knew his Manager Karemd&rson and her duties and authority there.

I, Daniel A. Mendoza sought from Karen Amglen, and was granted permission both oral and
written, to write a story about first one, then otbeulptures for featuring ahe internetwith both
photographs, content and audio programming.

Ms. Anderson and myself discudsthie story content at the Gaitein the Manager’s Office, by
Telephone, and at Lunch (twice)Zdanrukulapanese Restauran7@¥ Sutter Street, approx. a 5
minute walk from the Gallery. Although Ms. Andersejected sushi becauséher experiences of
seeing fish farms in Japan, we had other itemthe menu; Salad, Miso soup, & California roll.

Ms. Anderson was adamant about the quality and caliber of the complete content of our featured
work, and our Portrayal of the Gallery and MiacDonald, and we workegery hard on meeting
her high standards. (Mr. MacDddd was reminded often, dislikdds name being misspelled.)

I, hired a semi professional photographer matfa classified advertisement placed at San
Francisco Art Institute on Montgomery Street.

| believe his name was Richard Santorini.idghe photographer to bring his camera, lighting
equipment to the Gallery and taietures of salct sculptures.



| have searched my records but the photograpivbiereabouts, exact name and number has been
misplaced and not recoverable at this time.

| hired a writer whose first nanweas David, from an ad | placed @raigslist.org to do about four
feature stories about thedRiard MacDonald sculptures.

| have searched my records but the writers edleouts, his email correspondence, his last name
and number has been misplaced aodrecoverable at this time.

| hired a voiceover artist first name Susan, whibtbe audio clips and nartron for the selected
sculptures. Susan and her husband had a Restaumarter San Francisco in the Sunset District.

We did the audio recordings at Brickhouse Sisgdformerly on Folsom Street in the SOMA
District of San Francisco.

| have searched my extensive records in swlag have not been able to find the written
agreement signed by Ms. Karen Anderson.

| have searched some listings for Karen Andemsdean Francisco and viaty but | have not had
any success in contacting Ms. Anderson. Gadlery at 445 Sutter has since closed.

All original posted fileoon the internet have beeontinually archived ahpreserved in their 1999
and 2000 form and composition, with a notice @f énchive and seasonality of the products and
services given on the bottom of therit and first page of the website.

This is principally solely because in priolopeedings the opposing counsel has denied several
guestions acknowledging their existenod ¢he use of the trademarks therein.

Attorney John C. Cain, in Board Proceedings 91158348 68473 continually denied the
existence of the webpages using the plainséissicemarks/ trademarks; despite their plain
existence showing clear useanyone who chose to view thdereence websites or numerous
exhibits provided; and despite having telephorg; asnd despite all manner of truth and logic;
only to repeatedly and falselyaiin no use existed, none whatsoever.

On Friday October 31, 2008 while | had a profesal mover move my storage container some 20
miles to another location; | found the accompagycolor photograph of Ms. Karen Anderson, the
Manager of the Richard MacDonald Galleryaitarge white bin among other books and non-related
materials and documents.

This photograph was made by a private photograghe expressly commissioned and paid for by
Plaintiff, in the years 1999 or 2000, for a seriefeature stories on the étiard MacDonald Gallery
which Ms. Anderson approvdmbth orally and in writing.

Plaintiff is providing the Boarthe original color photograph. Esled here are both color and
greyscale because it is my understandingttiaf TABVUE scanning wiltlisplay only black and
white photographs, ( or no loo) as the end product.



I, Daniel A. Mendoza does affirm undemgadty of perjury, undethe laws of the
State of California and the governance of théééhStates of Ameca; that the above and
foregoing Declaration is true and correct;

Daniel A. Mendoza, pro. per.
November 24, 2008

Signed;




EXHIBIT K-A-1 IN COLOR
(ORIGINAL PHOTOGRAPH PROVIDED BOARD)




IN GREYSCALE

EXHIBIT K-A-2




Certificate of Mailing under 37 CFR 1.8

| hereby certify that this corrpendence is being deposited witle tinited States Postal Service
With sufficient postage in an envelope addressed to;

United States Pateahd Trademark Office
Trademark Trial and Appeal Board
P.O.Box 1451

Alexandria, VA. 22313-1451

On November 24, 2008.

Daniel A. Mendoza, pro. per.

Certificate of Service

| hereby certify that | have this @aserved the above and foregoing;

DECLARATION AND EXHIBIT OF PLAINTIFE IN SUPPORT AGAINST CANCELLATION
OF NO. 2389214 on:

Nicole Emmons

Baker & McKenzie LLP

2300 Trammell Crow Center, 2001 Ross Avenue
Dallas, TX 75201

by placing a copy of same in the United States Niain oversized envabe, postage prepaid, and
address to Counsel’s regular mailing address, on tHisiay of November, 2008.

Daniel A. Mendoza, pro. per.
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