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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

KINETIC MARKETING )
INC. )
)
Opposer, )

‘ ) Opposition No. 91168895
V. ' )
: )
QINETIQ LIMITED )
‘ )
Applicant. )

APPLICANT’S OPPOSITION TO OPPOSER’S MOTION TO SUSPEND PENDING
DISPOSITION OF APPLICANT’S MOTION TO AMEND THE DESCRIPTION OF
GOODS

Opposer has requested that the Board suspend the subj ect opposition including the
pending discovery obligations of the partie#, until the Board decides the pending motion
proposed by Applicant on March 3, 2006 to permit amendment of its Application Serial No.
76/977,556 to narrow its identiﬁ_cation of camera goods. Applicant strenuously opposes this
motion. This motion appears to be brought by Opposer in bad faith as an attempt to'delay the

proceeding that ft-brought and to avoid its discovery obligations. |

More specifically, on February 27, 2006, Applicant served interrogatories and document

requests on Opposer. On March 21, 2006, Applicant served requests for admission oh Opposer.

" The requgsted discovefy is- critical fér Opposer to deterrﬁine the exact nature of the caﬁmer’a goods
offered by Opposer, any reasonable zone of e){pansion and their channels of trade and potential
purchasers in order to prove that there is no possibility of conﬁléion with Applicant’s own very

- specialized camera goods. This discovery will be necessary whether or not Applicant’s motion
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to amend is permitted or not. Opposer must provide this information either way.

Opposer argues that suspension of the proceedings is needed because the decision might
effect its pre-trial and trial strategy. However, the grant or denial of Applicant’s proposed
amendment should not affect Opposer’s pre-trial and trial strategy in a way that would uphold the
discovery proceedings.

In addition, Opposer has already served discovery on Applicant, requesting detailed
information about all the cameras that Applicant offers. Opposer’s discovery requests cover
Applicant’s cameras whether they are broadly or narrowly defined in the application. This
obligation, as noted above, will not be affected by the Board’s decision.

Applicant therefore requests that the Board deny this motion and instruct the parties to
timely comply with the previously served discovery requests. Opposer has engaged in a pattern
of activity intended to frustrate legitimate discovery before the USPTO, which cannot be
condoned. See the Board’s decision in Kinetic Marketing Inc. v. Sony Computer Entertainment
America, Inc., Opposition No. 91162895, attached as Exhibit 1. See also Exhibit 2, a letter from
Kinetic Marketing, which indicates they are refusing to respond to QinetiQ’s outstanding
discovery requests.

Respectfully submitted,

QINETIQ LIMITED

By: M ,Mv/

Sheryl Schaerch

NIXON & VANDERHYE P.C.
901 N. Glebe Road, 11th Floor
Arlington, Virginia 22203

Tel: (703) 816-4000
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing "APPLICANT’S
OPPOSITION TO OPPOSER’S MOTION TO SUSPEND PENDING DISPOSITION
OF APPLICANT’S MOTION TO AMEND THE DESCRIPTION OF GOODS" was
served on counsel for Opposer, Julie B. Seyler, Abelman, Frayne & Schwab, 666 Third

Avenue, New York, New York 10017, via First Class Mail this 31st day of March, 2006.

Lbsf Nebiarment

Sheryl Sgharmach
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

Mailed: February 22, 2006
Opposition No. 91162895
KINETIC MARKETING INC.

V.

Sony Computer Entertainment
America Inc.

Linda Skoro, Interlocutory Attorney

This case now comes up on opposer’s motion to extend
discovery and testimony periods, filed October 27, 2005.
Applicant has opposed the request.

As grounds for the request for an extension of time,
opposer states that it is a small business and the president
travels extensively and has not been able to prepare his
testimony and additional time is sought to discuss
settlement. Applicant argues that it has previously granted
a 60-day extension to complete discovery in the hopes of

reaching settlement, but opposer did not contact applicant




during that extension period and not until 3 days before its
testimony period was set to close. Applicant also states
that it proposed settlement and believes that this motion
was made in bad faith.

The standard for allowing an extension of a prescribed
period prior to the expiration of that period is good cause.
Fed. R. Civ. P. 6(b)(1l). 1In this case, opposer alleges that
it needs an additional forty-five days to prepare its
testimony. We find that opposer has not established
sufficient good cause to warrant an extension of the
testimony period, and therefore the motion is denied.
Opposer instituted this proceeding and has the
responsibility to prosecute it diligently. A busy travel
schedule does not constitute good cause for an extension of
the time periods, particularly in light of the fact that
opposer did not avail itself of the extension it had already
been granted by applicant.

While the Board will not reopen the discovery period, it
will reset the remaining dates in light of the delay
occasioned in deciding the motion. The dates are reset as
indicated below:

Discovery period to close: CLOSED

30-day testimony period for party in position of 3/30/2006
plaintiff to close:

30-day testimony period for party in position of 5/29/2006
defendant to close:




15-day rebuttal testimony period to close: 7/13/2006

In each instance, a copy of the transcript of testimony
together with copies of documentary exhibits must be served on
the adverse party within thirty days after completion of the
taking of testimony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rule
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.129.

.00o0.
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Sherri Scharmach, Esq.
Nixon & Vanderhye P.C.
901 North Glebe Road

11" Floor

Arlington, VA 22203- 1808

Re:  KINETIC MARKETING INC.-
- Trademark KINETIC and Opposition
By QinetiQ Limited
Trademark QINETIQ (Appln. No. 76/228427)
In the United States
Opposition No. 91168895
(Your Ret 124 1147 Our Ref.: 213427)

Dear Ms. Scharmach
I réfer to my letter dated March 23.

" I note that Qinetiq served a First Set of Interrogatories and Document Requests. on
Kinetic in connection with Opposition No. 91168895 on February 27, 2006.

In our letter dated March 23, we articulated our good faith reasons as to why we were not
in a position to respond to any Discovery while the Motions to Amend and Consolidate are
pending. It may not have been clear that these reasons would also apply to the written Dlscovery
served on February 27, 2006.

[ am also clarifying that based on our prior analysis, we will not be responding to-
. Applicant’s First Set of Requests for Admissions to Opposer and Applicant’s Second Request for
Production of Documents and Thlngs served on March 21 2006
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Sherri Scharmach, Esq.
March 27, 2006
Page 2

We shall be filing an Answer to the Amended Petluon to Cancel as well as an Answer to

the Petition for Partial Cancellation.

JBS:rd

ABELMAN, FRAYNE & SCHWAB

Sincerely,




