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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Burlington Coat Factory Warehouse Corporation,
Opposer,
V.
Christopher Lowell Enterprises, LLC,

Applicant.

Opposition No. 91 168861

Mark: CHRISTOPHER
LOWELL

APPLICANT'S MOTION TO SET ASIDE DEFAULT,
REQUEST TO SUSPEND PROCEEDING AND BRIEF IN SUPPORT

Commissioner for Trademarks
P.O. Box 1451
Alexandria, Virginia 22313-1451

Sir:

CERTIFICATE OF MAILING

| hereby certify that this correspondence and the identified enclosures are being
deposited with the Unitéd States Postal Service as First Class mail, postage prepaid, in
an envelope addressed to Gommissioner for Trademarks, PO Box 1451, Alexandria,
Virginia 22313-1451 on: (8, 20006
By:

Applicant, Christopher Lowell Enterprises, LLC ("Lowell"), through its undersigned

counsel, hereby submits its Motion to Set Aside Default, Request to Suspend Proceeding and

Brief in Support.
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I. INTRODUCTION

According to the Trademark Trial and Appeal Board's online database (the
"Database"), the Opposer, Burlington Coat Factory Warehouse Corporation ("Burlington")
filed a Notice of Opposition on January 25, 2006 in the instant application. According to the
Database, the Opposition was instituted and notice and dates were sent to the parties on
January 26, 2006. However, neither Applicant nor its counsel received the Notice of
Opposition or Calendar Order from the Trademark Trial and Appeal Board ("TTAB").

Sapphire Decl. §4. Applicant's counsel discovered the Opposition when it received the

Notice of Default in mid-April 2006. Pursuant to Fed. R. Civ. Proc. 55(c), Applicant
requests that the Default be set aside and the Opposition calendar be reset to allow time for it
to file its Answer in the Opposition and proceed with discovery, since Applicant's failure to
file an Answer was inadvertent due to matters beyond its control, namely, non-receipt of the
Notice and Calendar Order in the Opposition. Applicant further requests suspension of the
Opposition proceedings pending the outcome of federal litigation between the parties currently
pending in United States District Court for the Central District of California pursuant to TTAB

Manual of Procedure § 510.02 and 37 C.F.R. § 2.117(a).

II. THE DEFAULT SHOULD BE SET ASIDE

A. Applicant Did Not Receive the Notice of Opposition from the TTAB

Applicant's mark CHRISTOPHER LOWELL was published for Opposition on
December 27, 2005, by the Trademark Office. On December 12, 2005, counsel for Applicant

received a Notice of Publication from the Trademark Office advising it of the upcoming date
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of publication. Counsel for Applicant calendared the date of publication upon receipt of the

Notice, and calendared a status check for April 25, 2006. See Sapphire Decl., § 3.

On April 14, 2006, counsel for Applicant received a Notice of Default from the

TTAB in connection with the instant Opposition. Sapphire Decl. § 4. This was the first

communication Applicant and/or its counsel received in connection with the Opposition. Id.
Upon receipt of the Notice of Default, Counsel for Applicant immediately conducted an online
status check and downloaded the Notice of Opposition from the TTAB's online database.

Sapphire Decl. §5. In light of the foregoing, the failure to timely file an Answer in the

Opposition was clearly not the result of willfulness or gross negligence.

B. Applicant Has A Meritorious Defense to the Opposition and Opposer
Will Not Be Substantially Prejudiced by the Delay

Applicant's counsel has begun its review of the allegations in the Notice of
Opposition and preparation of its Answer, and notes that many of the allegations relate to the
subject matter of ongoing litigation between the parties currently before the Federal District
Court for the Central District of California, Case No. CV05-5920 (JTLx), which was filed on
November 11, 2005 and is being litigated by another firm on behalf of Applicant. Sapphire
Decl. § 6. Because of the nature of Opposer's allegations, however, Opposer requires

additional time to prepare a formal Answer to the Complaint. Sapphire Decl. { 7.

Applicant respectfully requests that, should the TTAB refuse the Request to
Suspend set forth in Section III below, the calendar in the Opposition should be reset from the
date for providing an Answer forward, with the date for Answer being set to no less than
thirty (30) days from the date of filing of the instant Motion. In light of the fact that the

referenced federal litigation between Opposer and Applicant remains ongoing, the Opposer
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should not be substantially prejudiced by the delay caused by resetting the calendar in the

Opposition.

III. REQUEST FOR SUSPENSION
Applicant notes that there is currently federal litigation ongoing between the

parties. Sapphire Decl. § 6, Exh. "A". Therefore, pursuant to TTAB Manual of Procedure

§ 510.02 and C.F.R. § 2.117(a), Applicant requests suspension of the above-captioned
Opposition proceeding pending the outcome of the litigation pending in United States District
Court for the Central District of California, Richard Madden Visual Marketing, Inc., an Ohio
corporation; Christopher Lowell, an individual, and Christopber Lowell Enterprises, LLC, a
Delaware limited liability company v. Burlington Coat Factory Warehouse Corporation, a
New Jersey corporation, Case No. CV05-5920 R(JTLx). Applicant stipulates through its
counsel that if all matters regarding the above-captioned trademark and trademark application
are not resolved in the above-referenced litigation, that they be assigned a new discovery and
trial schedule in this Opposition proceeding.

This request is made to make the most efficient use of the resources of the
United States Patent and Trademark Office Trademark Trial and Appeal Board, and the
respective parties.
/1
/1
//

/1
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Iv. CONCLUSION

For the foregoing reasons, Applicant respectfully requests that the Board grant

its Motion to Set Aside the Default and Suspend the Proceeding.

DATED: May 10, 2006 Respectfully submitted,

JEFFER, MANGELS, BUTLER & MARMARO LLP
Grant T. Langton
Victor K. Sapphire

By: %\/\/\/_—d/

VICTOR K. SAPPHIRE
Attorneys for Christopher Lowell Enterprises, LLC
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CERTIFICATE OF SERVICE

It is hereby certified that a true copy of the within MOTION TO SET ASIDE
DEFAULT, REQUEST TO SUSPEND PROCEEDING AND BRIEF IN SUPPORT was

served upon Applicant by sending a copy thereof via U.S. Mail, First Class, directed to:

Alice C. Richey, Esq.

Kennedy, Covington, Lobdell & Hickman, LLP
214 N. Tryon Street

Hearst Tower, 47th Floor

Charlotte, North Carolina 28202

on May 10, 2006. ZS% A A /\

Victor Sapphire
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CERTIFICATE OF MAILING
I hereby certify that this document is being deposited with the United States Postal Service, US, postage prepaid, in an envelope addressed to Commissioner for
Trademarks, PO Box 1451, Alexandria, Virginia 22313-1451 on May 10, 2006.

By:

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Burlington Coat Factory Warehouse Corporation, Opposition No. 91 168,861
Opposer, Mark: CHRISTOPHER
LOWELL
V.

Christopher Lowell Enterprises, LLC,

Applicant.

DECLARATION OF VICTOR K. SAPPHIRE

The undersigned hereby states that:

1. I'am an attorney at law duly licensed to practice before all of the courts of
the State of California, and am an associate in the law firm of Jeffer, Mangels, Butler &
Marmaro LLP, counsel for Applicant Christopher Lowell Enterprises, LLC ("Lowell") in this
proceeding. The facts set forth herein are personally known by me to be true and if called
upon to testify as a witness thereto, I could and would competently do so.

2. I make this declaration in support of Lowell's Motion to Set Aside
Default filed in response to the Notice of Default issued on April 10, 2006.

3. On December 12, 2005, my office received a Notice of Publication

postcard from the Trademark Office advising that the '696 Appl. would be published for
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Opposition on December 27, 2005. At that time, I calendared the date of publication, and
calendared a follow-up status check on the application for April 25, 2006.

4. According to the Trademark Office's TTABVUE online database,
Opposer filed a Notice of Opposition to the mark CHRISTOPHER LOWELL with the
Trademark Office on January 25, 2006. According to TTABVUE, the Opposition was
instituted and the dates and notice were sent to the parties by the TTAB on January 26, 2006.
Our office did not receive copies of the Notice of Opposition, Calendar Order, or any other
correspondence from the TTAB, Opposer, or Opposing Counsel in connection with the instant
Opposition other than the Notice of Default mailed April 10, 2006, which arrived in our
office's docketing department from the TTAB on April 14, 2006. Until the Notice of Default
arrived in our offices, neither the Applicant nor we as Applicant's counsel had any knowledge
that an Opposition to the '696 Appl. was before the TTAB.

5. Immediately upon receipt of the Notice of Default, I conducted an online
status check on the TTABVUE database and downloaded the Notice of Opposition.

6. The allegations in the Notice of Opposition relate to matters currently
being litigated between the parties before the Federal District Court for the Central District of
California in Case No. CV05-5920 (JTLx) which was filed on November 11, 2005. A true
and correct copy of the First Amended Complaint is attached hereto as Exhibit "A". The
federal court litigation is being handled by a different firm on behalf of Applicant than
Applicant's counsel of record in the instant application and Opposition proceeding.

7. Many of the allegations in the Opposition concern alleged contractual
obligations of the parties in connection with the scope of Opposer's rights to use Applicant's

mark which is the subject of the captioned application that is the subject of the instant
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Opposition. Our firm has not yet had an opportunity to review the terms of the relevant
contractual agreements between the parties in sufficient detail to fully respond to the claims
made in the Notice of Opposition. We would require at least thirty (30) days from the date of
filing the Motion to Set Aside Default to adequately review the relevant documents and confer
with the Applicant in order to provide a complete Answer to the Notice of Opposition.

I hereby declare and state that all statements made herein made of my own
knowledge are true, and all statements made on information and belief are believed to be true
and further these statements were made with the knowledge that willful false statements and
the like so rade are punishable by fine or imprisonment, or both, under Section 1001 of Title
18 of the United States Code and that such willful false statements may jeopardize the validity

of the defense to the captioned opposition.

VICTOR K.YSAPPHIRE

LA 4004507 v1
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| WAREHOUSE CORPORATION a New

| Jersey corporation,

‘s ) )
| Barry MacNaughton (SBN 106010) |
| Johsi M. Houkom (S,B%\I 203240 [ Z;\\ED
ERVIN, COHEN & JESSUP LLP I T
9401 Wilshire Boulevard, Ninth Floor [ —=Quay
Beverly Hills, California 90212-2974 27 Noy J ﬁ
Telephone (310) 273-6333 {1 T |
Facsimile (310) 859-2325 g [
| e PRT OF it
Attorneys for Plaintiffs Richard Madden _ e S
Visual Marketing, Inc., Christopher Lowell, e
|| and Christopher Lowell Enterprises, LLC
UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
| RICHARD MADDEN VISUAL Case No. CV05-5920 R(JTLx)
MARKETING, INC., an Ohio o , ,
corporation; CHR STOPHER LOWELL,) FIRST AMENDED COMPLAINT
an individual, and, CHRISTOPHER ) FOR:
{LOWELL ENTERPRISES, LLC, a |
| Delaware limited liability company, 1. Breach of Written Contract;
2. Breach of the Implied
. Covenant of Good Faith and Fair
Plaintiff, Dealing;
3. False Designation of Origin
vs and Dilution (15 U.Sg.C. §1125(a));
o 4. Trade Dress Infringement;
o , 5. False Advertising (California
BURLINGTON COAT FACTORY Business & Professions Code §17500,

et seq.);

6. Unfair business practices
(California Business & Professions
“ode §17200, et seq.); and,

7. Declaratory Judgment.
DEMAND FOR JURY TRIAL

Defendants.

Plaintiffs Christopher Lowell, Christopher Lowell Enterprises, LLC and
Richard Madden Visual Marketing, Inc. (collectively, “Plaintiffs™) allege as follows:
INTRODUCTORY ALLEGATION

1. This matter arises from Defendant Burlington Coat Factory Warehouse

| Corporation's (“BCF”) wrongful appropriation and use of plaintiffs’ intellectual
1 IDOCS:11177.2:520921 .2 - . .
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property rights--including name, likeness, registered trademarks and trade dress--for

{| BCF’s own benefit. Such conduct is tortuous, in violation of law, and in breach of
| the contract between the parties. Moreover, BCF’s conduct is intended to deceive
|| the public into believing that they are buying goods approved and licensed by

| plaintiffs when in fact, they are not. As the result of this conduct, plaintiffs have
suffered monetary damages, dilution of their rights and other irreparable injury.

THE PARTIES
2. Plaintiff Christopher Lowell (“Lowell”) is, and at all times herein

| mentioned was, a California citizen with his primary place of residence in the

|| County of Los Angeles, within this judicial district.

3. Plaintiff Richard Madden Visual Marketing, Inc. ("VMI") is, and at all

| times herein mentioned was an Ohio corporation, with its primary place of business
||at 55 Public Square, Suite 2020, Cleveland, Ohio 44113. VMI is the company

| which primarily markets and license products associated with Christopher Lowell.

4.  Christopher Lowell Enterprises, LLC ("CLE") is a Delaware limited

liability company, with its primary place of business in Los Angeles, California,

| within this judicial district. CLE is the parent company of VMI and other

companies associated with Christopher Lowell.

5. Plaintiffs are informed and believe and thereon alleges that defendant

| Burlington Coat Factory Warehouse Corporation (“BCF”) is a New Jersey
| corporation or company with its principal place of business in Burlington, New

| Jersey. BCF conducts business as a nationwide retailer operating multiple retail

stores which market and sell, among other products, home furnishings and textiles.

| There are multiple BCF stores within this judicial district. BCF also advertises,

solicits and conducts business through its "internet store,"

| <<www.burlingtoncoatfactory.com>>, and may possibly utilize other conduits for

the sale and distribution of products within this judicial district.

/11

1| IDOCS:11177.2:520921.2
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JURISDICTION

6.  This Court has jurisdiction over the subject matter of this action under

1128 U.S.C. §1332, because Plaintiffs and Defendant are citizens of different states

{and the amount in controversy exceeds $75,000. This Court also has jurisdiction

over the subject matter of this action under 15 U.S.C. §1121 and 28 U.S.C. §1338.
7. Venue in this Court is proper under 28 U.S.C. §§1391(b) and (c)

| because defendants conduct business in this District, and a substantial part of the

|| events or omissions giving rise to the claims occurred in this District.

GENERAL ALLEGATIONS

8. Christopher Lowell is a nationally-known television personality and

|interior designer, who has spent years in the public eye. The marketability and
|| value of the public image of Christopher Lowell has increased greatly over the last

| number of years, due in large part to the broadcast of his television shows, including

but not limited to “Interior Motives with Christopher Lowell”, “It’s Christopher
Lowell”, “Wall to Wall with Christopher Lowell”, and "The Christopher Lowell

|[Show." The distinctive public image of Lowell includes such elements as his name,
||likeness and the use of his distinctive shades of green along with an equally

|| distinctive golden envelope design in the marketplace (i.e., his trade dress).

9.  Well prior to the events giving rise to the claims herein, Lowell had

developed several trademarks, service marks and an extensive trade dress that he

v | used in commerce. By 1993 at the latest, Lowell had developed and was marketing

goods and services utilizing the stylized "CL" seal, the distinctive golden-envelope
design, the distinct green colors used in the Lowell trade dress, and the name
"Christopher Lowell" among other protect able marks. Each of these marks or trade
dress has been used consistently since that time, and Plaintiffs have registered at
least two trademarks with the United States Patent and Trademark Office. True and

correct copies of those trademark registrations are attached hereto as Exhibits “A”

|and “B”, respectively, and are incorporated herein by reference.

1| IDOCS:11177.2:520921.2
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10.  During the mid-1990s' Lowell developed more marks and trade dress

|| for use in his television shows and to market Lowell products. By 1996, at the

latest, Lowell had developed and was publicly marketing his design systems,

including, but not limited to, the "Seven Layers of Design" and
|| "City/Town/Country/Shore." This trade dress, and all of the other trade dress
| described above, became nationally famous, at the latest, in 1996, when one of

|{Lowell's television shows displaying and marketing those elements was broadcast

nationally.

11. All of those marks and trade dress developed and originally owned by

E_Lowell are either still the property of Lowell individually, except to the degree
| Lowell has transferred some subset of those rights to VMI and CLE. All of the

|rights in the marks described above are currently owned by Lowell, VMI and/or

CLE.

12.  As aresult of their efforts, prior to entering into the relationship with

| BCF described below, plaintiffs used and enjoyed the benefits of the following

mtellectual property rights, among others:
(a)  The registered trademarks (“Lowell’s Intellectual Property”) and

|| service marks;

(b) The name “Christopher Lowell”;
(c)  The stylized “CL” initials;
(d) The distinctive golden envelope design; |
(¢)  The distinctive green colors associated with Christopher Lowell
products;
(f)  “Seven Layers of Design”;
(g) “City/Town/Country/Shore”; and
(h) Lowell’s likeness. '
Attached hereto as Exhibits "C" — "H" are photos of BCF's the use and abuse

| of the above-referenced rights, in connection with the license granted by Lowell and

IDOCS:11177.2:520921.2
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| VMI for their limited use during the course of the Agreement. All of the above-

referenced rights (along with Exhibits "A" and "B") pre-date any relationship with
BCF.
13. Inlate 1999 and early 2000, Lowell and VMI (collectively,

| "Plaintiffs"), negotiated and entered into a written contract with BCF, a copy of
|| which is attached hereto as Exhibit "L" That contract (the "Agreement") was |
entered into on or about February 15, 2000, and contains numerous material terms,

| including, but not limited to;

(a) A license by Lowell and VMI to allow BCF to use Lowell's
name, marks and likeness to promote certain goods (the "CL Line")which
were to be approved by Plaintiffs during the course of the Agreement
(Agreement, §§1, 2, 4(h));

(b) A promise by BCF to pay Plaintiffs a percentage of the "Cost of
Goods," as defined therein, to the degree that measure exceeded the
guaranteed amount of payment--in essence, a royalty (Agreement, §§4(a)-
(©);

(¢) A promise by BCF that it would "use good faith efforts to market
and promote" the CL Line (Agreement, §4(g));

(d) A promise by all parties to continue to fulfill their obligations
under the Agreement until it ended, either by default or by BCF's notice of
intent to terminate at least 30 days before each year's August 1 renewal date
(Agreement, §3); and

(¢) A provision that any marks, trade dress and the like developed by
BCF during the course of the Agreement would belong to BCF. Prior to the
Agreement, BCF did not have a “house” or “branded” product line of its own,
nor was it given any fights in any of Lowell’s Intellectual Property.

14.  In furtherance of the Agreement, Lowell/VMI and BCF also agreed that

{BCF would create stand-alone booths, or “kiosks” (“Lowell Kiosks™), and place

IDOCS:11177.2:520921.2
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| them in its stores. The kiosks were to bear the Christopher Lowell name and

| distinctive green colors, and were to be used only to market and sell the CL line.

15. Commencing on execution of the Agreement, BCF submitted for

| plaintiffs® approval a number of products-for inclusion in the CL line, and a number

(| of such products were approved. These products were in the nature of home

furnishings and textiles (e.g. bed sheets). Those products generally contained either
the distinctive “CL” initials and/or other service marks or logos created and used by
Lowell prior to the Agreement, and were packaged in the distinctive Lowell trade
dress packaging. The CL line was sold at the Lowell kiosks in the BCF store.

16.  Pursuant to its terms, the Agreement was automatically renewed

| annwaily to and including July 31, 2005. During its term, the Agreement proved to
be wildly beneficial to BCF, whose sales of the CL line were double (or more) the

| gueranteed minimum sales referenced in the Agreement.

17. Pléintiﬁfs are informed and believe and thereon allege that on or about

2004, BCF determined that it no longer wanted to pay the royalties associated with

|| the Agreement, but instead wanted to appropriate Lowell’s Intellectual Property for

free. To that end, BCF consciously ceased making orders for items in the CL Line
sufficient to maintain the inventory levels required for the sale and promotion of the
entire CL Line, and ultimately ceased ordering and marketing the CL Line
altegether. Instead, BCF created its own “house brand” and began to market and
sell these products from the Lowell Kiosks, packaged them virtually identically to

||the CL line, and continued to use Lowell’s name and likeness on its in-store displays

and on its web site. To the extent BCF had CL line products, it placed its house

|| brand products immediately next to them in the Lowell Kiosks. All of these acts
| were done so that the public would be deceived into believing that Lowell had

| approved or endorsed these products.

18.  On June 30, 2005, BCF gave written notice of termination of the
Agreement as of August 31, 2005, removed the CL line from the Lowell Kiosks,

IDOCS:11177.2:520921.2
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| and replaced it not only with its internally produced line of products but also with

the products of other of Lowell's competitors. The scope of the available CL Line

| products were blurred in the eyes of the consumers as other products were marketed
| and advertised in connection with Lowell's name, color, trade dress, kiosks, placards
|and advertisements. None of this conduct or these products were approved by

|| Lowell to be sold from the Lowell Kiosks or using Lowell’s Intellectual Property.

19  Even after the Agreement terminated, BCF continued to use Lowell’s

|| Intellectual Property to sell non-CL Line products, without consent and in violation
of Plaintiffs’ rights. Moreover, at no time after terminating the Agreement did BCF

take any steps to inform the public of its disassociation from Lowell; instead, it

continued its attempt to induce the public to believe that BCF’s house line was the

| CL Line.

20. The wrongful acts of BCF have directly and proximately caused

darmage to Plaintiffs, in an amount not less than three million dollars ($3,000,000),

|to be proven at trial.

21. Moreover, Plaintiffs have no adequate remedy at law to prevent
defendants from continuing to wrongfully disseminate, distribute, sell and offer to
distribute and sell merchandise trading on the Lowell name. 'Sué:h conduct is

cortinuing and will continue unless and until forthwith enjoined and restrained by

|| order of this Court. Such conduct causes Plaintiffs ongoing irreparable harm

{through, among other things, injury to Lowell and/or VMI by dilution of Lowell's

public image, injury to consumer good will, customer confusion and infringement of

|trade dress. Accordingly, Plaintiffs seek a preliminary and permanent injunction as

set forth below against defendants. Unless defendants are so enjoined, the injuries

that Plaintiffs will sustain as a result of BCF's continuing and intentional conduct

| will be irreparable.

1 IDOCS:11177.2:520921.2
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FIRST CAUSE OF ACTION
(By VMI and Lowell -- Breach of Contract)
22.  Plaintiffs incorporate paragraphs 1 through 21 of this Complaint, as if

|| fully set forth herein.

23.  Plaintiffs have performed all conditions, covenants and promises

required on their part to be performed in accordance with the terms and conditions

of the Agreement.

24. At some time between August 1, 2004 and the present, BCF materially

| breached the Agreement by, among other things:

(a) Failing to use good faith efforts to market and promote the CL
Line;

(b) Marketing products as if they were part of the CL Line despite
failing to have them approved for inclusion by Lowell;

(c)" Failing to pay royalties for merchandise and goods sold out of
the Lowell Kiosks located in BCF stores; and,

(d) Purposefully reducing the scope of the stocking of the CL Line
for the purpose of minimizing the payments due to Plaintiffs under the
Agreement.

25.  Asadirect and proximate result of BCF's multiple breaches of the

| Agreement, Plaintiffs have suffered damages in an amount not less than three

|| million dollars ($3,000,000), to be proven at trial.

SECOND CAUSE OF ACTION
(By VMI and Lowell - Breach of the Implied Covenant of Good Faith and Fair
Dealing)
26.  Plaintiffs incorporate paragraphs 1 through 25 of this Complaint, as if

{] fully set forth herein.

27. The Agreement contained an implied covenant of good faith and fair
dealing that neither party would act to frustrate the agreed common purpose of the

IDOCS:11177.2:520921.2
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Agreement —to sell as much of the CL Line to BCF customers as possible — so as
not to deprive the other parties of the benefit of the Agreement.

28. Plaintiffs expected to receive, and did in fact receive for some portion

|of the term of the Agreement, the ancillaty benefit of increased goodwill, product

visibility, name awareness and publicity associated with the sale and marketing of

||the CL Line and the use of his trade dress in the BCF stores on a national scale.
| These ancillary benefits were an integral part of the benefits Plaintiffs bargained for

when entering into a business relationship with BCF.

29.  Plaintiffs have fulfilled their obligations under this implied covenant by

{|endeavoring to fully promote and market the CL Line.

30. Commencing at some time between August 1, 2004 and the present,

BCF breached the implied covenant of good faith and fair dealing by, among other
| things:

(a)ﬁ Ceasing the ordering of products in the CL Line necessary to
maintain proper inventory levels of the entire line;

(b) Failing to properly and professionally stock and maintain the
entire CL Line;

(¢) Replacing the CL Line with BCF's Luxury Brand, and other,
competing brands with packaging distinctly similar to Lowell’s;

(d) Using the Lowell Kiosks as a springboard to sell BCF's own
Luxury Brand and other brands;

(e) Failing to pay royalties for merchandise and goods sold out of
the Lowell Kiosks located in BCF stores; and,

(f)  Purposefully directing customers to BCF's luxury brands and
other brands as a substitute for the under-stocked CL Line.
31.  As a direct and proximate result of BCF's acts described herein,

Plaintiffs have been damaged in an amount not less than three million dollars

1($3,000,000), to be proven at trial,

IDOCS:11177.2:520921.2
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32.  Plaintiffs have no adequate remedy at law to prevent defendants from

i continuing to wrongfully breach the implied covenant of good faith and fair dealing.

Such violation is continuing and will continue unless and until forthwith enjoined

and restrained by order of this Court. Usiless so enjoined, the injuries which

Plaintiffs will sustain as a result of defendants’ continuing and intentional conduct

| will be irreparable.

THIRD CAUSE OF ACTION
(By All Plaintiffs -- False Designation of Origin and Dilution in Violation of 15
U.S.C. §1125(a))
33. Plaintiffs incorporate paragraphs 1 through 32 of this Complaint, as if
fully set forth herein.
34. CLE and Lowell owned, and continue to own, the Lowell Intellectual

| Property. BCF created no new marks, logos or trade dress with respect to Lowell or
| the CL Line.

35.  Plaintiffs are informed and believe and thereon allege that BCF, with

|actual notice of Plaintiffs' rights to a share of the proceeds of the goods sold through

|| the use of all marks relating to Lowell, have nonetheless offered for sale, and

continue to offer for sale, bed-sheets and other products bearing a confusingly

|| similar appearance and packaging to the goods in the CL Line and associated with
|| Lovvell, and have marketed those products from the Lowell Kiosks and btherwise SO

that they appear to be endorsed by Lowell.

36. BCF's use of the image and distinctive marketing associated with

|Lowell has deceived and is likely to deceive customers as to the Plaintiffs'

| sponsorship or approval of BCF's products, and has caused and is likely to cause

confusion over Plaintiffs' endorsement of BCF's products.

37.  Plaintiffs are informed and believe, and thereon allege, that BCF
continues to use the Lowell name, image and advertising in its stores and on its web
site to promote other products and merchandise.
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38. As adirect and proximate result of BCF's conduct, Plaintiffs have been
damaged in an amount not Jess than three million dollars ($3,000,000), to be proven
at trial.

39. Plaintiffs have no adequate i‘feinedy at law to prevent BCF from

|| continuing to wrongfully dilute the value of Lowell's public image. Such violation
||is continuing and will continue unless and until forthwith enjoined and restrained by
|{ erder of this Court. Unless so enjoined, the injuries which Plaintiffs will sustain as a

{result of BCF's continuing and intentional conduct will be irreparable.

FOURTH CAUSE OF ACTION
(By All Plaintiffs -- Infringement of Trade Dress)
40.  Plaintiffs incorporate paragraphs 1 through 39 of this Complaint, as if

| fully set forth herein.

41. Lowell began to use his distinctive color, packaging and other visual

cues in conjunction with his television show and retail products no later than

| September 1996, as a trade dress for goods. (See, Exhibits "A" —"H.")

42. CLE and Lowell owned, and continue to own, the Lowell Intellectual

Property. BCF created no new marks, logos or trade dress with respect to Lowell or

‘the CL Line.

43.  BCF has used and continues to use the same shade of green-and

| distinctive golden-envelope packaging, along with other infringing trade dress, in
{connection with many non-CL Line products even though Lowell was and is

|| marketing similar goods. Plaintiffs are informed and believe, and thereon allege,

that BCF continues to use those distinctive elements unabated, and intends to
continue to do so.

44. BCF's use of Lowell's trade dress with non-CL Line products was
without the consent of Lowell. '

45.  Lowell's trade dress is non-functional, inherently distinctive and has
acquired secondary meaning.
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46. Lowell and CLE are competitors of BCF in the area of home

| furnishings, as they all market, promote and sell home furnishings.

47.  BCF's use of Lowell's trade dress is likely to canse confusion among

| ordinary purchasers as to the source of Lowell's and BCF's goods.

48. As a direct and proximate result of defendants’ infringing conduct,

| Plaintiffs have been damaged in an amount not less than one million dollars

{]($1,000,000), to be proven at trial.

49.  Plaintiffs have no adequate remedy at law to prevent BCF from
continuing to wrongfully confuse current and potential customers about the origin
and endorsement of the goods inappropriately being associated with Lowell's trade

dress. Such violation is continuing and will continue unless and until forthwith

| enjoined and restrained by order of this Court. Unless so enjoined, the injuries
| which Plaintiffs will sustain as a result of BCF's continuing and intentional conduct

: will be irreparaﬁle.

FIFTH CAUSE OF ACTION
(By all Plaintiffs -- False Advertising in Violation of Califernia Business &
Professions Code §17500 et seq.) .
50.  Plaintiffs incorporate paragraphs 1 through 49 of this Complaint, as if

|[ fully set forth herein.

51.  The actions of BCF are unfair and unlawful, and also violate California

| statutory law, including, without limitation, California Business and Professions

| Code Sections 17500, et seq.

52. As aresult of the above-described conduct, BCF's false and misleading

advertising, potential and actual consumers have been, and will continue to be,
| misled about the source and legitimacy of merchandise being wrongfully marketed

|| and advertised in association with Lowell's name, image and trade dress. BCF knew

or should have known that the advertising was untrue or misleading.

53.  As aresult of the above-described conduct, BCF has been, and will
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| continue to be, unjustly enriched in profits, income and ill-gotten gains at the

| expense of the Plaintiffs and California consumers.

54.  As a further result of the above-described conduct, Plaintiffs have been,

|| and will continue to be, unjustly deprived of the full value of the good will and

public image associated with Lowell's name image and trade dress.

55. By reason of BCF's unlawful acts, BCF has caused, and unless

|restrained by this Court, will continue to cause setious and irreparable injury to

Plaintiffs. Such violation is continuing and will continue unless and until forthwith
enjoined and restrained by order of this Court. Unless so enjoined, the injuries
which Plaintiffs will sustain as a result of BCF's continuing and intentional conduct
will be irreparable. Plaintiffs have no adequate remedy at law and, therefore,
Plaintiffs are entitled to injunctive relief as described below.
SIXTH CAUSE OF ACTION
(By All Pléintiffs -- Unfair Business Practices in Violation of California
Business & Professions Code §17200 et seq.)
56  Plaintiffs incorporate paragraphs 1 through 55 of this Complaint, as if

fully set forth herein.

57.  The actions of BCF are fraudulent and deceptive business activities

which violate California statutory law, including, without limitation, California

Business and Professions Code Sections 17200, et seq.

58.  As aresult of the above-described conduct, potential and actual

{| constimers have been, and will continue to be, misled about the source and
||legitimacy of merchandise being wrongfully marketed and advertised in association

{ with Lowell's name, image and trade dress.

59."  As aresult of the above-described conduct, defendants have been, and

|| will continue to be, unjustly enriched in profits, income and ill-gotten gains at the

| expense of Plaintiff and California consumers.

60.  As a further result of the above-described conduct, Plaintiffs have been,

IDOCS:11177.2:520921.2

13




I S I S T T N T N N N S S S G S G ey g O

28

Ervin, Cohen
& Jessup LLP

and will continue to be, unjustly deprived of the full value of the good will and
public image associated with Lowell's name image and trade dress.
61. By reason of BCF's unlawful acts, BCF has caused, and unless

| restrained by this Court, will continue to tause serious and irreparable injury to

Plaintiff. Such violation is continuing and will continue unless and until forthwith

enjoined and restrained by order of this Court. Unless so enjoined, the injuries

|| which Plaintiffs will sustain as a result of BCF's continuing and intentional conduct
| will be irreparable. Plaintiffs have no adequate remedy at law and, therefore,

|| Plaintiffs are entitled to injunctive relief as described below.

SEVENTH CAUSE OF ACTION
(By YMI and Lowell -- Declaratory Judgment)
62. Plaintiffs incorporate paragraphs 1 through 61 of this Complaint, as if

| fully set forth herein.

63. A valid case and controversy exists sufficient for this court to declare

| the rights and remedies of the parties in that the parties disagree whether section 7(c)
| of the Agreement has been triggered by BCF's breach of contract, such that

Plaintiffs are relieved from the non-compete portions of the Agreement. BCF
contends that there has been no relief, while Plaintiffs contend that there has been
relief by function of the Agreement.

64. This controversy is ripe for determination at this time because BCF has

indicated in writing that the Agreement is at an end, triggering the commencement

| of the non-compete period under the Agreement, if any exists. BCF contends the

Agreement expired on July 31, 2005, due to its letter of June 30, 2005, with a two-

| year non-competition period to follow. Plaintiffs contend the Agreement has been

| breached by BCF at some time between August 1, 2004 and the present, and

thereby, Plaintiffs are released from their non-compete obligations and may begin

|| competing projects immediately.

65.  In order to resolve this controversy, Plaintiffs request that, pursuant to
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l20uUs.C. §2201, this court declare the respective rights and duties of the parties in

this matter and, in particular, that the court declare that BCF's breach of the

Agreement triggered section 7(c), and Plaintiffs are relieved from any and all non-

compete obligations under the Agreemert.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs Richard Madden Visual Marketing, Inc.,

|| Christopher Lowell Enterprises, LLC and Christopher Lowell pray for judgment

against defendants as follows:

1. For general and special damages according to proof, in a sum not less
than four million dollars ($4,000,000), to be proven at trial;

2.  For three times the amount of plaintiffs' actual damages caused by
defendant's conduct;

3. For disgorgement and restitution of all profits and gains acquired by
Waj) of these defendants’ unfair and illegal acts;

4. For an assessment of its attorneys' fees against defendants, as
appropriate;

For its costs of suit herein incurred;

6.  For an accounting ofall merchandise and goods sold in the Lowell
Kiosks in any BCF store and for payment of any amounts due to
Plaintiffs under the terms of the Agreement based on that accounting;

7. That defendants and each of them, and each of their respective

representatives, agents, attorneys, employees, and all persons acting in

concert with or participating with them, directly or indirectly, be

preliminarily and permanently enjoined and restrained during the

pendency of this action and permanently from:

a. selling, attempting to sell, causing to be sold, permitting any
other individual or entity to sell, copying, reproducing, preparing

derivative works, publishing, disseminating, distributing,

41 IDOCS:11177.2:520921.2
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1] circulating, promoting, marketing and advertising of any goods
2| aside from the CL Line in the Lowell Kiosks;
3| b.  selling, attempting to sell, causing to be sold, permitting any
4 | other individual or eritity to sell, copying, reproducing, preparing
5 ' derivative works, publishing, disseminating, distributing,
6 circulating, promotion, marketing, and advertising of all
7 | advertising, promotional material, or packaging utilizing the
8 | trade dress or design elements of the CL Line or Lowell;
9 ¢.  using the Lowell Kiosks to advertise, market or promote any
10 goods other than the CL Line;
11 d taking any steps to prevent Lowell from using his name, image,
12 likeness or other trade dress in the sale or marketing of any
13 goods or services; or
14 e using Lowell's name, likeness or identity in any manner, on or in
15 ‘ products, merchandise, or goods, or for purposes of advertising
16 | or selling, or soliciting purchases of, products, merchandise,
17 | goods or services aside from the sell-off of any such merchandise
18 already in the BCF stores;
19 8 For a declaratory judgment that BCF's breach of the Agreement
20 | triggered section 7(c), and Plaintiffs are relieved from any and all non-
21 compete obligations under the Agreement; and,
22 9 For such other relief as the Court may deem just and proper.
23 {|//
24 |1/
25 ||/
26 (|//1
27 /11
28
e "
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1 DEMAND FOR JURY TRIAL
2 Plaintiffs hereby demand a trial by jury on all issues triable at law.
3 || DATED: November |#, 2005 ERVIN, COHEN & JESSUP LLP
: arry MacNaughton
4 John M. Houkom
: U/L%///P
6 By Johtt M. Houk'om' 4
8 CHRISTOPHLR LOWELL, and
CHRISTOPHER LOWELL’

9 ENTERPRISES, LL.C
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