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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF: Trademark Application Serial No. 78/541,653 — PROVECTIN-PLUS
Trademark Application Serial No. 78/532,683 — PROVECTIN

Opposer’s Motion to Consolidate
Oppositions

KLEIN-BECKER, USA, LLC

Opposer,
Opposition No. 91167523 — PROVECTIN-

V. PLUS

PRODUCT QUEST MANUFACTURING,
INC.,

Opposition No. 91166854 — PROVECTIN

Applicant.

Opposer, Klein-Becker, USA, LLC, (“Klein-Becker”) moves this Board for an Order
consolidating Opposition No. 91167523 in the matter of Trademark Application Serial No.
78/541,653 for the term PROVECTIN-PLUS with Opposition No. 91166854 in the matter of

Trademark Application Serial No. 78/532,683 for the term PROVECTIN.

BACKGROUND

1. Opposer, Klein-Becker, is the owner of the federally registered trademark
STRIVECTIN-SD®, Registration No. 2,760,414, for the goods and services “Cosmetics, namely

for the use of repairing stretch marks.”

2. Klein-Becker is also the owner of the mark STRIVECTIN, which is the subject of
the pending U.S. Trademark Application No. 78/479,381, filed September 7, 2004, for the goods

and services “Cosmetics.”
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3. Applicant Product Quest Manufacturing, Inc. (“Product Quest”) is the owner of
Trademark Application Serial No. 78/541,653 for PROVECTIN-PLUS for the goods and
services “Non-medicated skin care preparations.” This trademark application is the subject of
Oppositioﬁ No. 91167523 between the above referenced parties.

4. Product Quest is also the owner of an application for a similar mark in Trademark
Application Serial No. 78/532,683 for PROVECTIN for the goods and services “Wrinkle and
fine line repair cream.” This application is the subject of Opposition No. 91166854 between the
same above referenced parties.

5. The factual and legal bases made this far by Klein-Becker for opposing the
trademark registrations in both Opposition No. 91167523 and Opposition No. 91166854 are
similar. The similarities can be seen in the reépective Notices of Opposition, attached hereto at
Exhibits A and B.

6. The factual and legal bases inade by Product Quest in its Answer to each Notice
of Opposition are virtually identical. The similarities can be seen in the respective Answers,

attached hereto at Exhibits C and D.

ARGUMENT

1. The Motion for Consolidation Should be Granted

Fed. R. Civ. P. 42 (a) states:

Consolidation. When actions involving a common question of law or fact are
pending before the court, it may order a joint hearing or trial of any or all the
matters in issue in the actions; it may order all the actions consolidated; and it
may make such orders concerning proceedings therein as may tend to avoid
unnecessary costs or delay.
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The Trademark Trial and Appeal Board Manual of Procedure (“TBMP”) further explains
that trademark oppositions are proper where there are common issues of law and fact:

When cases involving common questions of law or fact are pending before the
Board, the Board may order the consolidation of the cases.” In determining
whether to consolidate proceedings, the Board will weigh the savings in time,
effort, and expense, which may be gained from consolidation, against any
prejudice or inconvenience that may be caused thereby. Although identity of the
parties is another factor considered by the Board in determining whether
consolidation should be ordered, it is not always necessary. Consolidation is
discretionary with the Board, and may be ordered upon motion granted by the
Board, or upon stipulation of the parties approved by the Board, or upon the
Board's own initiative.

TBMP § 511 (emphasis added) (footnotes omitted). The reasons cited by the TBMP supporting
consolidation are precisely the facts in the instant case. Namely, as noted in the Background
section above, the parties are identical and the Notices of Opposition and Answers are so similar
that the common issues of law and fact are self-evident. Further, Product Quest’s marks
PROVECTIN and PROVECTIN-PLUS are very similar, differing only with respect to the word

PLUS.” Thus, “time, effort, and expense” will be saved both by the board and the parties

through a consolidation. Fed. R. Civ. P. 42 (a); See S. Industries Inc. v. Lamb-Weston Inc., 45
USPQ2d 1293, 1297 (TTAB 1997) (both proceedings involved the same mark and virtually

identical pleadings); Ritchie v. Simpson, 41 USPQ2d 1859 (TTAB 1996), rev'd on other

grounds, 170 F.3d 1092, 50 USPQ2d 1023 (Fed. Cir. 1999) (cases consolidated despite
variations in marks and goods)..

Moreover, there is no prejudice to Product Quest if consolidation is permitted,v
particularly because the issues are so similar and both oppositions are in the early phases. See

Internet Law Library, Inc., v. Southridge Capital Management, 208 F.R.D. 59 (D.C.N.Y. 2002):
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(That discovery has progressed further in one case than another favors consolidation where the

cases share common issues of law and fact).

2. The Scheduling Order of the Opposition With the Later Trial Schedule
Should be Adopted

The TBMP sets for the standard procedure for setting a discovery and trial schedule for
consolidated oppositions. “Upon consolidation, the Board will reset trial dates for the
consolidated proceeding, usually by adopting the trial dates as set in the most recently instituted
of the cases being consolidated.” TBMP § 511. In this case, however, the first filed Opposition
No. 91166854 has been granted a stay of 90 days, as evidenced by the revised trial schedule
attached hereto as Exhibit E. As a result, the second filed Opposition No. 91167523 has the
earlier set of deadlines (See Exhibit F) and the first filed opposition has the later deadlines.

Klein-Becker therefore_requests that the trial schedule of the later filed Opposition for
PROVECTIN be adopted for the consolidated matter. (See Exh. E) There can be no prejudice to
Product Quest if this trial schedule is permitted as the issues are similar and the consolidation
only affords more time for Product Quest for their actions in these proceedings without delaying
resolution of all of Klein-Becker’s oppositions to all of the “VECTIN line of terms. Seec Internet

Law Library, Inc., 208 F.R.D. 59.

CONCLUSION

For the reasons set forth above, Klein-Becker respectfully requests an order consolidating
Opposition No. 91167523 in the matter of Trademark Application Serial No. 78/541,653 for the
term PROVECTIN-PLUS with Opposition No. 91166854 in the matter of Trademark

Application Serial No. 78/532,683 for PROVECTIN. Klein-Becker further respectfully requests
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that the trial schedule of Opposition No. 91166854 in the matter of Trademark Application Serial

No. 78/532,683 for PROVECTIN be adopted for the consolidated matter.

Respectfully submitted,

HOLME ROBERTS & OWEN LLp

Date: May 3( , 2006 Byw

David O. Seeley / Reg. No. 30,148
William J. Athay / Reg. No. 44,515
299 South Main, Suite 1800

Salt Lake City, Utah 84111-2263
(801) 521-5800

ATTORNEYS FOR OPPOSER

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Revocation Of Power
Of Attorney, Granting Of Power Of Attorney, And Change In Correspondence was served on
T
Applicant by delivering a true copy thereof to its attorneys of record, thi%l_’d’ay of May, 2006,

via facsimile and U.S. first class mail, postage prepaid to the following:

Richard S. Mitchell

James C. Scott

Roetzel & Andress, LPA

1375 E. Ninth Street

One Cleveland Center, Ninth Floor
Cleveland, OH 44114
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ESTTA Tracking number: ESTTAS2379

Filing date:

11/08/2005

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Notice of Opposition

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice is hereby given that the following party opposes registration of the indicated

application.
Opposer Information
Name Klein-Becker IP Holdings, LLC
. Limited Liability o . .
Entity Company Citizenship | Wyoming
1000 East William StreetSuite 204
Address Carson City, NV 89701
UNITED STATES
Julie K. Morriss
Morriss O'Bryant Compagni, PC
Attorney 136 South Main StreetSuite 700
information | Salt Lake City, UT 84101
UNITED STATES
marks@utahpatents.com Phone:(801) 478-0071
Applicant Information
Application No | 78541653 P“";‘:;‘“’“ 10/11/2005
Opposition Opposition
Filing Date 11/08/2005 Period Ends 11/10/2005
Product Quest Manufacturing, Inc.
Apolicant 330 Carswell Avenue
pplcant i volly Hill, FL 32117
UNITED STATES




Goods/Services Affected by Opposition

Class 003.
All goods and sevices in the class are opposed, namely: Non-medicated skin care
preparations
Opposition No. 91166529 concerning the mark NUVECTIN; Civ. No.
Related 2:04-CV-01146 DS filed in U.S. District Court for the District of Utah,
Procee (fin S concerning the mark NUVECTIN; Opposition No. 91166854
& | concerning the mark PROVECTIN; Opposition No. 91166945
concerning the mark NUTRAVECTIN
Notice of Opposition.pdf ( 3 pages )
Strivectin - Time Article April 11 2005.pdf ( 4 pages )
Attachments | NYTimes Article 32705.pdf (1 page ) _
Strivectin - Internationl Cosmetic April Cosmoprof 2005 Issue.pdf (3
pages )
Signature /Julie K. Morriss/
Name Julie K. Morriss

Date

11/08/2005




TRADEMARK

[N THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re the matter of:

Serial No.: 78/541,653 Klein-Becker IP Holdings, LLC
Mark: PROVECTIN PLUS V.

Published for Product Quest Manufacturing, Inc.
Opposition: October 11, 2005

NOTICE OF OPPOSITION

Opposer, Klein-Becker IP Holdings, LLC (hereinafter “Klein-Becker”), a limited
liability company formed under the laws of the state of Nevada, having a principal place
of business at 1000 East William Street, Suite 204, Carson City, Nevada 89701,
believes that it will be damaged by registration of the mark shown in the above-identified
application, and hereby opposes the same.

The grounds for the opposition are as follows:

1. Opposer, Klein-Becker, is the owner by assignment of the mark
STRIVECTIN-SD®, which is the subject of U.S. Trademark Registration No. 2,760,414
registered September 2, 2003.

2. Opposer, Klein-Becker, is also the owner of the mark STRIVECTIN™, which
is the subject of pending U.S. Trademark Application No. 78/479,381 filed September 7,

2004.

3. Opposer, Klein-Becker, and its predecessor assignor, by and through its



exclusive licensee, Klein-Becker USA, LLC, has used the mark STRIVECTIN-SD® since
at least as early as August 16, 2002 in connection with the sale of cosmetics, namely for
the use of repairing existing stretch marks and to reduce the appearance of fine lines of
the face. The products are formulated from natural materials and are classified as
cosmeceuticals (i.e., non-medicated or non-pharmaceutical).

4, Opposer's products are sold through numerous sources including retail
stores such as Saks Fifth Avenue and Sephora, and through authorized Internet
websites.

5. STRIVECTIN-SD® is one of the most popular and fastest growing products
in the cosmetics industry, specifically the anti-aging or anti-wrinkle segment of the
market. STRIVECTIN-SD® has achieved significant recognition in the marketplace as
evidenced by articles appearing in The New York Times (attached hereto), Time
Magazine (attached hereto) and International Cosmetigue News (attached hereto).

6. The Applicant’'s mark is PROVECTIN PLUS, and is sought for registration
in International class 003 for non-medicated skin care preparations. Applicant is also the
owner of Serial No. 78/532,683 for PROVECTIN, which is also filed in International class
003 for wrinkle and fine line repair cream.

7. The Applicant’'s mark, PROVECTIN PLUS, looks and sounds confusingly
similar to Opposer’s marks, STRIVECTIN-SD® and STRIVECTIN, especially because of
the identical VECTIN portions of the respective rﬁarks.

8. On information and belief, the Applicant is using, or intends to use, the
mark PROVECTIN PLUS on products that ére either identical to, or sufficiently similar to,

the Opposer's STRIVECTIN-SD® products such that there is a high likelihood of
2



confusion in the marketplace between the Applicant’s and Opposer’s marks and
products. |

9. On information and belief, the Applicant’s products sold under the mark
PROVECTIN PLUS are or will be sold through the same channels of trade and to the
same class of consumers as the Opposer's STRIVECTIN-SD® and STRIVECTIN™
brand products, thereby increasing the likelihood of confusion between the products and
their respective sources.

10.  Opposer believes that registration of Applicant's mark, PROVECTIN PLUS,
will, given the similarity in sound and look of the marks, and given the identical nature of
the products, channels of trade and end consumer, cause confusion in the marketplace
as to the source of the respective products, or to cause confusion regarding the
association between the Opposer and the Applicant.

WHEREFORE, the Opposer, Klein-Becker, opposes the registration of the
Applicant's mark, PROVECTIN PLUS, on the grounds that there is a likelihood of
confusion concerning the marks, and prays that registration of the Applicant’'s mark be
denied.

Respectfully submitted,

SIGNED - /Julie K. Morriss/

Julie K. Morriss

Attorney For Opposer

MORRISS O'BRYANT COMPAGNI, P.C.
136 South Main Street, Suite 700

Salt Lake City, Utah 84101

Telephone: 801.478.0071
Facsimile: 801.478.0076

E-mail: marks@utahpatents.com

DATE: November 8, 2005



&

T COMMEMOBATIVE ISSU

3

N

POPE JOHN PAUL I1
1920-2005







FORY

=
]
=
&







RO
NN

g 3
B
Yy,
‘\\\Q\ N

YV %

3 & k

A P % ¥ ¥R OFR 3
Foe” 8 R OR RF USE R 2 A

A stretch-mark cream uses a cognitive dissonance strategy

CONSUMED BY ROB WALKER

s

to connect with beauty consumers,

L

StriVectin-SB

division of the N.RD. Group, which
tracks remil purchases, noticed the sales of something called St Vec-
tin-SD. “We said, “What 1s this produet?’™ Tirmra Carlson, president
of NLED. Beauty, recalls. In theory, the stuill was meant 1o reduce
the appearance of strerch marks. but that hardiv explined why i
was doing so well at deparrment-store beauty counters. So the tirm
- did a study, based onits own polling, and found that about 75 per-
~cent of buvers were using it on their faces as a wrinkle fighrer. Stri-
Vectin, Carlson says, “appealed o a specitic consumer who was sav-
vy about this tvpe of product.™ It is not unheard of for consumers to
s invent new uses for a produst, bur the way rhat Elem-Becken, Sta-
Vecrin's makey, has chosen to handle this insvance is borh vousnal
and, apparently, effective. Last year, sales of StriVectin, which costs
sbout $135 for six ounces, reached $64 mullion in department stores,
more than any other skin-care product, according to M.ED.

E-mail: consumed(@ nytimes.com.

Gima (Gay, who is In charge of marketing ar Klein-Becker, says rha
SuriVectin was introduced in August 2807 and was clearly labeled as:
erearn to reduce strerch marks. (The company says it expected tha
buyers would be women who had gone through pregnancies.) Gay
) r, that seme of the sample tubes sent to consumers a
part of a research and feedback program were unroacked. These test
eis did not bother w read the accompanying insuucnon sheer
smeaved the stuff on their faces and informed the company that §
worked well or wrinkles, according to Gay. Thus, in February 2060
the company uvaveiled a new adverising slogan, “Better Than Be-
wx:” The comparison got accention, Afrer all, Botos was part of th
national vocabulary, but 1t was also expensive and invelved a needie.

Whar Kleis-Becker did not do was alter StriVectin's packaging, b
still looks “doctory,” as Carlson puts it Tt s still sold in a sis-cunc
size that i5 larger than most face creams. And it is clearly labeled " In-
tensive Concentrate for Existing Strecch Marks (Stiine Dhistensae).”
The back panel goes on about seetch marks aw sorme leagth, [n othe:
words, rather than spelling out a clear link berween the raarketing
message and the packaging message, Rlein-Becker pursued a strar
egy of cognitive dissonance.

This is intentional, Gay says that consurners were tuned in 1o the
idea thar this was a stretch-mark reducer that secrevdy worked wel
on wrinkles, “We thought it prudent to keep that part of the story’
she says. Apparently a properly kabeled box would just confase
chings. More recently, the company has released a spinotf eye ¢ream
which is basically the same formulation but with some “aromatt
oils” removed. The package mimics the medicinal design of the or
rinal and on the back explains its relationship o the “swrewch-mark
reducer-torned-anti-wrinkle-phenomenon.”

Bhurring the fine between a cosmetic and a pharmaceutical is now
$12.4 billion sector: “cosmeceuticals” are defined by Packaged Facts.:
consumer-goods research firpy, as prodacts that “beautify as they ad-
dregs health problems or concerns.”” There s, of sourse, 2. long histony
of products that seem to promise health benetits but aren’t quize
medicine. Klein-Becker describes irself as a maker of “weighr-conurn
aud Lfe-enbancement produces.” As it happess, the Tederal Trads
Commission suggested thar the company was making wisleading
warketing claims about some of its weight-loss products, including
one called Anorex. More recently, the Food and Drug Administratios
citad the “Betrer Than Botox:™ slogan, among other factors, in warn
ing Klein-Becker thar SuiVectin night be reclssified as a drug; nev

o drugs require ED.A, approval. A Klein-Becker spokeswoman say:

that the ET.C. inquiry 1s “lind of a nosissue™ because the compan
no longer sefls most of the products under review and that the compa
ny is “working closely™ with the FDUA. 1o resolve its concerns.
Presumably, these issues will mean hule 1o the consnmer wh
feels that StriVeetin is doing what she {or, increasingly, he) thinks:
is supposed to do. Klein-Becker has so thoroughly embraced the
mythology that it has done nothing but stand there while consuny
ers have ruraed its product inzo a huge hit that it announced theew
crears with a press velease headiined “Dumb Luck Strikes Again!’
And, in a sense, that is the most honest way vo put it. )
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s market in less than three years. And with international expansion
on the agenda it looks fike the upward growth trend i set to condinue

& Strivectin-SD generated over $50m in
\V sales in US department stores [from
January to September 2004] representing
more than one third of all body products soid’
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EXHIBIT B



Trademark Trial and Appeal Board Electronic Filing System. http://estta. uspto.gov

ESTTA Tracking number: ESTTA47664
Filing date: 10/06/2003

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated
application.

Opposer Information
Name Klein-Becker IP Holdings, LLC
. Limited Liability .ps . :
Entity Company Citizenship | Wyoming

1000 East William StreetSuite 204
Address Carson City, NV 89701
UNITED STATES

Bretton L. Crockett
Morriss O'Bryant Compagni, P.C.
Attorney 136 South Main StreetSuite 700
information | Salt Lake City, UT 84101
UNITED STATES
marks(@utahpatents.com Phone:8014780071

Applicant Information

Application No | 78532683 P“"('l‘:;“"“ 09/06/2005
Opposition Opposition
Filing Date | 10/06/2003 o g, | 10/06/2005
PRODUCT QUEST MANUFACTURING, INC.
Avolicant | 330 CARSWELL AVENUE
pplicant | iy AYTONA BEACH, FL 32117
UNITED STATES




Goods/Services Affected by Opposition

Class 003. First Use: 20040802First Use In Commerce: 20040802
All goods and sevices in the class are opposed, namely: wrinkle and fine line repair

cream
Related Opposition No. 91166529 concerning the mark NUVECTIN; Civ. No.
Procodings | 2:04-CV-01146 DS filed in U.S. District Court for the District of Utah,
g8 concerning the mark NUVECTIN

Notice of Opposition.pdf ( 3 pages )
NYTimes Article 32705.pdf ( 1 page )

Attachments | Strivectin - Time Article April 11 2005.pdf ( 4 pages )
Strivectin - Internationl Cosmetic April Cosmoprof 2005 Issue.pdf (3
pages )

Signature /Bretton L. Crockett/
Name Bretton L. Crockett

10/06/2005




TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re the matter of:
Serial No.: 78/532,683 Klein-Becker IP Holdings, LLC
Mark: PROVECTIN V.
Published for Product Quest Manufacturing, Inc.
Opposition: September 6, 2005
NOTICE OF OPPOSITION

Opposer, Kiein-Becker IP Holdings, LLC (hereinafter “Klein-Becker"), a limited
liability company formed under the laws of the state of Nevada, having a principal place
of business at 1000 East William Street, Suite 204, Carson City, Nevada 89701,
believes that it will be damaged by registration of the mark shown in the above-identified
application, and hereby opposes the same.

The grounds for the opposition are as follows:

1. Opposer, Klein-Becker, is the owner by assignment of the mark
STRIVECTIN-SD®, which is the subject of U.S. Trademark Registration No. 2,760,414
registered September 2, 2003.

2. Opposer, Klein-Becker, is also the owner of the mark STRIVECTIN™, which
is the subject of pending U.S. Trademark Application No. 78/479,381 filed September 7,

2004.



3. Opposer, Klein-Becker, and its predecessor assignor, by and through its
exclusive licensee, Klein-Becker USA, LLC, has used the mark STRIVECTIN-SD® since
at least as early as August 16, 2002 in connection with the sale of cosmetics, namely for
the use of repairing existing stretch marks and to reduce the appearance of fine lines of
the face. The products are formulated from natural materials and are classified as being
cosmeceuticals (i.e., non-medicated or non-pharmaceutical).

4. Opposer's products are sold through numerous sources including retail
stores such as Saks Fifth Avenue and Sephora, and through authorized Internet
websites.

5. STRIVECTIN-SD® is one of the most popular and fastest growing products
in the cosmetics industry, specifically the anti-aging or anti-wrinkle segment of the
market. STRIVECTIN-SD® has achieved significant recognition in the marketplace as

evidenced by articles appearing in The New York Times (attached hereto), Time

Magazine (attached hereto) and International Cosmetique News (attached hereto).

6. The Applicant’'s mark is PROVECTIN, and is sought for registration in
International class 003 for wrinkle and fine line repair cream.

7. The Applicant’s mark, PROVECTIN, looks and sounds confusingly similar
to Opposer’s marks, STRIVECTIN-SD® and STRIVEQTIN, especially because of the
identical VECTIN portions of the respective marks.

8. On information and belief, the Applicant is using, or intends to use, the
mark PROVECTIN on products that are either identical to, or éufficiently similar to, the
Opposer's STRIVECTIN-SD® products such that there is a high likelihood of confusion in

the marketplace between the Applicant’s and Opposer’'s marks and products.

2



9. On information and belief, the Applicant's products sold under the mark
PROVECTIN are or will be sold through the same channels of trade and to the same
class of consumers as the Opposer's STRIVECTIN-SD® and STRIVECTIN™ brand
products, thereby increasing the likelihood of confusion between the products and their
respective sources. _

10.  Opposer believes that registration of Applicant's mark, PROVECTIN, will,
given the similarity in sound and look of the marks, and given the identical nature of the
products, channels of trade and end consumer, cause confusion in the marketplace as to
the source of the respective products, or to cause confusion regarding the association
between the Opposer and the Applicant.

WHEREFORE, the Opposer, Klein-Becker, opposes the registration of the
Applicant’'s mark, PROVECTIN, on the grounds that there is a likelihood of confusion
concerning the marks, and prays that registration of the Applicant’s mark be denied.

Respectfully submitted,

SIGNED - /Bretton L. Crockett/

Bretton L. Crockett

Attorney For Opposer

MORRISS O'BRYANT COMPAGNI, P.C.
136 South Main Street, Suite 700

Salt Lake City, Utah 84101

Telephone: 801.478.0071
Facsimile: 801.478.0076

E-mail: marks@utahpatents.com

DATE: October 6, 2005
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A stretch-mark cream uses a cognitive dissonance strategy

CONSUMED BY ROB WALKER

to connect with beauty consumers.

SiriVectin-SB

T 2003, the data collectors m the beauty
division of the N.PD. Group, which

wacks retai! purchases, noticed rhe sales of something called Seriveo-
ta-SD. “We said, “What is this produet?”™ Tirnara Carlson. president

of NLED. Beauty, recails. In theory, the stull was meant to reduce
the appearance of strerch marks, but that hardiv explained why it
was deing so well at department-store beaury counters. So the tirm
did a study; based on its own polling, and found rhat about 73 per-
cent of buvers were using it on their faces as a wrinkle fighrer. Stri-
Vectin, Carlson says, “appealad to a specific consumer who was sav-
vy about this tvpe of product.™ It is not unheard of for consumers to
mvent new uses for s product, but the way that Blein-Becker, Sta-
Vecrin's makey, has chosen to handle this instance is borh unusual
and, apparently, efiective. Last year, sales of StriVecun, which costs
sbeut $135 for six ounces, reached $64 muillion in department stores,
more than any other skin-care product, according to MR D.

¢ E-rmails comswned @ nytimes.com.

Gina Gay, who is in charge of markering ar Klein-Becker, say

5 tha
SuiVeetin was introduced in August 2002 and was cleady labeled as:
erearn to reduce stretch marks, (The company says it expecied tha
rers would be women who had gone through pregnancies.) Gay
says, however, that seme of the sample wbes sent o consumers a:
part of & rescarch and feedback program were unrsarked. These est
ers did not bother tw read rhe accompanving instruction sheer
smeaved the stutf on their faces and wformed the company that i
worked well on wrinldes, according to Gay. Thus, in February 200!
the company uoveiled a new advertising slogan, “Betier Than Bo-
wx?” The comparison got actenton. After all, Botox was parr of the
national vocabulary, but it was also expensive and involved a needie.

o

What Klein-Becker did not do was alter SuriVectn's pa ng. §
suill looks “doctoryy” as Cardson puts it. Ttis stll sold in a siv-ounc

size that is larger than most face creams. And it is clearly labeled “In-
rensive Concentrate for Existing Swretch Marks (Strine Dnstensag).”
The back panel goes on about seretch marks a1 some feagth. [n othes
words, tather than spelling out a clear link berween the marketiog
message and the packaging message, Rlein-Becker pursued a strar
egy of cognitive dissonance.

"This is nentional. Gay says that consumers were tused in 10 the
idea that this was 1 strerch-mark reducer that secvedy worked wel
on wrinkles, “We thought it prudent to keep that part of the story’
she says. Appacently a properly labeled box wouid just conbuse
things. More recently, the company has released a spinoit eye cream
which is basically the same formulation but with some “aromati-

oils” removed. The package mimics the medicinal design of the onl

winal and on the back explains its relationship wo the “strecch-mack
reducer-turned-anti-wrinkle-phenomenon.” BN

Bhurring the line berween a cosmertic and a pharmacentical is gos
$12.4 billion sector: “cosmeceuticals” are defined by Packaged Fac
consumer-goods research firm, as products that “beautify as th
dress health problems or concerns.”” There s, of ¢

se, o fong b
of products that seem to promise health benefits but aren’t quis
medicine. Klein-Becker describes wself as a maker of “weighr-contra
and lfe-enbancement producis.” As it bappens, the Tederal Trads
Commission suggested thar the company was making misieading
ing claims abour some of its weight-loss products, including

10T

warketi: ;
one called Anorex. More recently: the Food and Drug Administratios
cited the “Betrer Than Botox?™ slogan, among other factovs, in warn
ing Klein-Becker thar StriVectin might be reclassified as a drug new
drugs vequire FD.A, approval. A Kiein-Becker spokeswoman say
that the ET.C. inquirv 1s “kind of a nonissue” because the compan
no longer sells most of the products under veview and that the compa
ny is “working closely” with the FEDUAL 1o resolve its concerns,

Presumably, these issues will mean lde 1o the consumer whe
feels that StriVectin is doing what she {or, increasingly, hej thinks
is supposed to do. Klein-Becker has so thoroughly embeaced the
mythology that it has done nothing but stand there while consum-
ers have turned its product into o huge his that it announced the ey
crears with a press release headlined “Dumb Luck Swrikes Again!’
And, in a sense, that is the most honest way o put it. M
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