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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIATL AND APPEAT BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated

application.

Opposer Information

THE CONCENTRATE MANUFACTURING COMPANY OF

Name IRELAND
Granted to
Date 08/10/2003
of previous
extension
20 REID STREETWILLIAMS HOUSE
Address HAMILTON, HM-11

BERMUDA

Party who filed
Extension of
time to oppose

THE CONCENTRATE MANUFACTURING COMPANY OF
IRELAND, ALSO TRADING AS SEVEN-UP
INTERNATIONAL

Relationship to
party who filed
Extension of
time to oppose

"THE CONCENTRATE MANUFACTURING COMPANY OF
IRELAND, ALSO TRADING AS SEVEN-UP
INTERNATIONAL" is longer than the 80 characters permitted by
the "Name" field.

Attorney
information

Phillip Barengolts

Pattishall McAuliffe Newbury Hilliard & Geraldson LLP

311 S. Wacker DriveSuite 5000

Chicago, IL 60606

UNITED STATES

Jiennings(@pattishall.com, pbarengolts(@pattishall.com Phone:312-554-

8000




Applicant Information

Application No | 78342506 P“b;‘;tit“’“ 04/12/2005
Opposition Opposition
Filing Date | 7/18/2005 P el | 08/10/2005

ESPI TRADING INCORPORATED
Aooli 5431 SHEILA ST

pplicant | -\ ERCE, CA 90040
 UNITED STATES

Goods/Services Affected by Opposition

Class 032.
All goods and sevices in the class are opposed, namely: Naturally and artificially apple-
flavored, carbonated soft drinks

Attachments | MANZANITA SOL Notice of Opposition.pdf ( 4 pages )

Signature /Phillip Barengolts/

Name Phillip Barengolts

Date 07/18/2005




Certificate of Transmission

I hereby certify that this Notice of Opposition is being electronically transmitied to the

Trademark Trial and Appeal Board on July 18, 2005.

/

UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 78/342,506: MANZANITA SOL

Published in the Official Gazette of April 12, 2005, Page TM 395 in International Class 32

THE CONCENTRATE MANUFACTURING
COMPANY OF IRELAND,

Opposer, Opp. No.

V.

)
)
)
)
)
;
ESPI TRADING INCORPORATED, )
)
)

Applicant,

NOTICE OF OPPOSITION

The Concentrate Manufacturing Company of Ireland (also trading as Seven-Up
International) ("Opposer"”), an Irish corporation located and doing business at 20 Reid Street,
Williams House, Hamilton, Bermuda HM-11, believes it will be damaged by registration of the
mark shown in Application Serial No. 78/342,506, and hereby opposes the same.

The grounds for the opposition are as follows:

L. For many decades, Opposer and its affiliated companies have engaged in the
manufacture, distribution, advertising, and sale of soft drinks, syrups and concentrates,

throughout the world.

2. Since well before the filing date of the application opposed herein, Opposer has
adopted and used the mark MANZANITA SOL in Mexico and other foreign countries in
connection with the manufacture, marketing, distribution and sale of apple-flavored, carbonated

soft drinks, and syrups and concentrates for making the same.
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3. Since 1970, Opposer, its predecessor in interest and its authorized distributors
have sold many millions of dollars worth of the aforesaid soft drinks in Mexico under the

MANZANITA SOL mark.

4, Since 1970, Opposer, its predecessor in interest and its authorized distributors
have expended many millions of dollars to advertise and promote said soft drinks under the

MANZANITA SOL mark in Mexico,

5. Opposer's MANZANITA SOL mark has been registered in the Trademark Office

of Mexico since January 2, 1970, for non-alcoholic beverages.

6. On information and belief, prior to the filing date of the application opposed
herein, applicant distributed Opposer's aforesaid MANZANITA SOL soft drinks in the United

States.

7. On information and belief, prior to the filing date of the application opposed
herein, applicant has had knowledge of Opposer's aforesaid use of the MANZANITA SOL mark

with soft drinks.

8. Since well prior to the filing date of the application opposed herein, consumers
residing in the United States have purchased Opposer's MANZANITA SOL soft drinks in

Mexico, and, on information and belief, in the United States.

9. Since well prior to the filing date of the application opposed herein, as a result of
the aforesaid extensive sales, promotion and advertising, Opposer's MANZANITA SOL mark
has become well-known and famous in the United States and represents an extraordinarily

valuable goodwill owned by Opposer.




10.  Upon information and belief, neither applicant nor any predecessor or refated
company of applicant has a claim of right in the mark MANZANITA SOL prior to December 17,

2003, the filing date of the application opposed herein.

11.  Applicant's use, application to register, and registration of the trademark
MANZANITA SOL, and its sale of MANZANITA SOL soft drinks in the United States, is

without Opposer’s consent or permission.

COUNT I — Likelihood of Confusion under Section 2(d) of the Lanham Act

12.  Opposer incorporates herein the allegations of Paragraphs 1 through 1.

13.  Applicant's use and registration of the trademark MANZANITA SOL for "naturally
and artificially apple-flavored, carbonated soft drinks” is likely to cause confusion, mistake or
deception in the United States with Opposer's MANZANITA SOL trademark for soft drinks, or in
the mistaken belief in the United States that applicant or its MANZANITA SOL products are

legitimately connected with, or licensed or approved by, Opposer.

COUNT II- Applicant Merely Distributed Opnoser's MANZANITA SOL soft drinks

14.  Opposer incorporates herein the allegations of Paragraphs 1 through 10.

15.  Applicant does not have written consent from Opposer to register, in applicant's
name, the MANZANITA SOL mark for "naturally and artificially apple-flavored, carbonated

sofi drinks."

16.  Applicant does not have a written agreement or acknowledgment from Opposer
that applicant is the owner of the MANZANITA SOL mark for "naturally and artificially apple-

flavored, carbonated soft drinks."




17.  Opposer has not assigned to Applicant the rights in said MANZANITA SOL

mark.

18.  Applicant is not entitled to registration under Section 1 of the Lanham Aet, 15
U.5.C. § 1051, because, on information and belief, applicant was a mere unauthorized distributor
of Opposer's MANZANITA SOL soft drinks in the United States prior to or at the time it filed

the application opposed herein.

WHEREFORE, registration by applicant of the MANZANITA SOL mark for "naturally
and artificially apple-flavored, carbonated soft drinks" would be damaging to Oppaoser.

Opposer herein submits the requisite filing fee in the amount of $300. Please debit any
deficiency or credit any overpayment to Deposit Account No. 16-0650.

Please address all correspondence to Jonathan S. Jennings, Pattishall, McAuliffe, Newbury,

Hilliard & Geraldson LLP, 311 South Wacker Drive, Suite 5000, Chicago, [llinois 60606.

PATTISHALL, McAULIFFE, NEWBURY,
HILLIARD & GERALDSON LLP

| Dated: July 18, 2005 By p M m

David C. Hilliard
Jonathan S. Jennings
Phillip Barengolts

311 South Wacker Drive
Suite 5000

Chicago, Illineis 60606
Telephone (312) 554-8000

Attorneys for Opposer




