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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application No: 78/334362
Mark: ENERGY SPORTS & FITNESS CLUBS (I
Filing Date: December 12, 2003 AR

Publication Date: September 28, 2004
11-26-2004

U.8. Patent & TMOfc/TM Mail ReptDt. #74

Jaymark, LLC,
Opposer

Opposition No. 91162541

V.

Energy Sports and Fitness Int’l, LLC,

Applicant

Answer To Notice Of Opposition

1. Denies knowledge and information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 1.

2. Denies knowledge and information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 2.

3. Denies knowledge and information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 3.

4. Denies knowledge and information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 4.

First Affirmative Defense

5. The Notice of Opposition fails to state a claim upon which relief can be

granted.




Second Affirmative Defense

6. The Opposer has alleged no grounds for the present Opposition.
Allegations of economic damage and priority do not constitute grounds for opposition.

Third Affirmative Defense

7. The Applicant has senior common law rights, having formed and opened
Energy Sports & Fitness Int’l, LLC on August 24, 2001 (see attached). The Opposer
alleges formation and operation of Energy Fitness Center on January 10, 2002.

Fourth Affirmative Defense

8. The Opposer alleges no use in interstate commerce, and, in fact, admits in
its Notice of Opposition that its use is confined to the South Florida geographical region.

Fifth Affirmative Defense

9, There is no likelihood of confusion, mistake or deception, because, inter

alia, Applicant’s mark and Opposer’s mark are dissimilar.

WHEREFORE, Applicant prays that the Opposition be dismissed and that a

registration issue for Applicant’s mark.

Date: Respectfully submitted,
1| a¢ ‘ 2004 7%
' \ ?I?& A. Taylo/
tomey for Applicant
toll, Keenon & Park, LLP
300 West Vine St.

Lexington, Ky. 40507
(859) 231-3000

(859) 253-1093 (fax)
taylor@skp.com
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Display Detailed Infé)rmation For Company

Organization Number

Name

Company Type
Status

Standing

State

File Date
Organization Date
Last Annual Report
Principal Office

Managed By
Registered Agent

Current Officers
Member

Member

0573089

ENERGY SPORTS & FITNESS OF ELIZABETHTOWN,
LLC

KLC - Kentucky Limited Liability Company
A - Active

G - Good

KY

12/1/2003

12/1/2003

4/30/2004

252 EAST HIGH STREET
LEXINGTON, KY 40507

Members

TODD DARLAND
252 EAST HIGH STREET
LEXINGTON, KY 40507

Todd Darland
Marcum King

Incorporators and Initial Directors

Organizer

DAN M. ROSE

This organization has no assumed names

Certificates Available
Certificate of Existence

Certificate of Registered Agent (Domestic and Foreign)

Click on a certificate title to purchase it. Certificates are $10.00, payable
by credit card or prepaid account. They are stored and returned as PDF
documents. You must have Adobe PDF Reader to print the document.

http://www.sos.state.ky.us/obdb/(mt3vgi55ls1hirbricdq5u45)/showentity.aspx?id=0573089 &ct=06&cs=...
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Certificate of Express Mail Under 37 C.F.R. §2.198

Express Mail mailing label number: EV 435311698 US

Date of Deposit: November 24, 2004

I hereby certify that these papers, including:

Answer for Opposition No. 91162541

Kentucky Sec. State Report for Energy Sports and Fitness
Return Postcard

Certificate of Express Mail Under 37 C.F.R. 2.198

are being deposited with the United States Postal Service “Express Mail Post Office to
Addressee” service under 37 C.F.R. § 1.10 on the date indicated above and is
addressed to the Commissioner for Trademarks, P. O. Box 1451, Alexandria, VA
22313- 1451.

e Polom

Mayk/ A. Taylor;, Esq.

Reg. No. 35706

STOLL, KEENON & PARK, LLP
300 West Vine Street

Suite 2100

Lexington, Kentucky 40507-1801
859-231-3000

Attorney for Applicant




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing ANSWER TO NOTICE OF
OPPOSITION was served upon counsel for Opposer via U.S. Postal Service, first class
mail, at the address shown below:

Scott G. Villanueva, Esq.
1221 Brickell Ave, Suite 918
Miami, Fl. 33131

ThisﬂL{YL day of November, 2004

Don oo

Mﬁrk A. Ta})&'




