IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE
THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of trademark application Serial No. 76/416,268

For the mark LUKSUSOWA POLISH LUXURY POTATO VODKA & DESIGN
Published in the Official Gazette on June 1, 2004

X

ADAMBA IMPORTS INTERNATIONAL, INC. :

Opposer,

V. : Opposition No.

LUBUSKA WYTWORNIA WODEK
GATUNKOWYCH “POLMOS” W
ZIELONEJ GORZE SPOLKA AKCYJNA

Applicant.

NOTICE OF OPPOSITION

ADAMBA IMPORTS INTERNATIONAL, INC., a New York corporation
with a principal place of business located at 585 Meserole Street, Brooklyn, New York 11237
(“Opposer”), believes that it will be damaged by registration of the mark shown in the above-
identified application, and hereby opposes the same.

The grounds for opposition are as follows:

1. Opposer is in the business of importing a wide variety of food and drink
products from a number of different countries, including Poland, Bulgaria, Ukraine and India.

2. For a number of years Opposer has distributed in the United States a Polish
luxury potato vodka in connection with the term “luksusowa.”

3. The term “luksusowa” is a Polish word which means “luxury” in English.

4. The terms “luksusowa” and/or “luxury” are widely used within the vodka

manufacturing and distribution industry to describe vodkas that are relatively more expensive
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and, presumably, higher in quality than standard vodkas that are commonly referred to in the
industry as “well” vodkas.

5. Applicant is presently Opposer’s supplier of the luxury Polish potato vodka
that Opposer distributes in the U.S. in connection with the term “luksusowa.”

6. Applicant has announced that it is seeking a new distributor in the United
States for its Polish potato vodka products and is actively seeking the termination of its business
relationship with Opposer.

7. In the event that Applicant ceases supplying Opposer with vodka products
as Applicant has threatened to do, Opposer intends to find alternative sources for luxury Polish
potato vodka and intends to market such Polish potato vodka as “luksusowa” and/or “luxury”
Polish potato vodka in direct competition with Applicant’s luxury Polish potato vodka.

8. In its Application Serial No. 76/416,268, Applicant seeks to register
LUKSUSOWA POLISH LUXURY POTATO VODKA & DESIGN (“Applicant’s Alleged
Mark”) for vodka in International Class 33 (the “‘268 Application”).

9. On information and belief, when Applicant’s predecessor(s) sought United
States trademark registrations in connection with “luksusowa” vodka products, Applicant’s
predecessor(s) expressly disclaimed the exclusive right to use the term “luksusowa.” For
example, in Registration No. 2,318,234 for LUKSUSOWA & DESIGN (the “234
Registration™), Applicant’s predecessor expressly disclaimed the right to use “luksusowa” apart
from the mark as shown. A true and correct copy of a printout from the U.S. Patent and
Trademark Office’s Trademark Electronic Search System (“TESS”) concerning the 234

Registration is attached hereto as Exhibit A.



10. Similarly, in Registration No. 849,557 for POLMOS VODKA
LUKSUSOWA & DESIGN for vodka in International Class 33 (the ““557 Registration”),
Applicant’s predecessor expressly disclaimed the right to use “luksusowa” apart from the mark
as shown. A true and correct copy of a printout from TESS concerning the ‘557 Registration is
attached hereto as Exhibit B.

11.  Applicant’s predecessor similarly disclaimed “luksusowa” in the now
cancelled Registration No. 1,615,108 for LUKSUSOWA POLISH LUXURY VODKA &
DESIGN for alcoholic beverages, namely vodka, in International Class 33 (the “‘108
Registration™). A true and correct copy of a printout from TESS concerning the cancelled ‘108
Registration is attached hereto as Exhibit C.

12.  Further, Applicant’s predecessor similarly disclaimed “luksusowa” in the
now expired Registration No. 845,575 for POLOMOS EXTRA VODKA LUKSUSOWA &
DESIGN for vodka in International Class 33 (the ““575 Registration”). A true and correct copy
of a printout from TESS concerning the expired ‘575 Registration is attached hereto as Exhibit
D.

13.  Unlike in the four above-identified registrations, in the ‘268 Application
Applicant fails to disclaim “luksusowa” or “luxury.”

14. Registration of Applicant’s Alleged Mark would be inconsistent with the
rights of Opposer and others in the vodka industry to use the terms “luksusowa” and/or “luxury”
to describe their products.

15.  Opposer, as a distributor of vodka products in the United States, should be

free to identify vodka products as “luksusowa” or “luxury” vodka products regardless of the




specific source of such products without the hindrance of a United States trademark registration
issued to Applicant.

16. If the Applicant is granted the registration herein opposed, it would thereby
obtain at least a prima facie exclusive right to the use of the term “luksusowa” in combination
with the other components of Applicant’s Alleged Mark. Such registration would be a source of
damage and injury to the Opposer.

GROUND ONE

17.  Opposer repeats and realleges the allegations of paragraphs 1 through 16 of
this Notice of Opposition with the same force and effect as if fully set forth herein.

18. Pursuant to the doctrine of foreign equivalents, Applicant’s attempt to
register the word “luksusowa” as a component of Applicant’s Alleged Mark is the equivalent of
an attempt by Applicant to register the word “luxury” in connection with vodka products.

19. The terms “luksusowa” and/or “luxury” are generic terms and/or highly
descriptive laudatory terms within the meaning of 15 U.S.C. § 1052(e)(1).

GROUND TWO

20.  Opposer repeats and realleges the allegations of paragraphs 1 through 19 of
this Notice of Opposition with the same force and effect as if fully set forth herein.

21. The terms “luksusowa” and/or “luxury” cannot serve to identify the source
of Applicant’s vodka products and distinguish them from vodka products manufactured and

distributed by others.

GROUND THREE

22.  Opposer repeats and realleges the allegations of paragraphs 1 through 21 of

this Notice of Opposition with the same force and effect as if fully set forth herein.
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23. The evidence submitted by Applicant to support its claim of acquired
distinctiveness is insufficient on its face.

24.  Applicant has failed to prove that Applicant’s Alleged Mark has acquired
distinctiveness.

WHEREFORE, Opposer believes that it would be damaged by registration of
Applicant’s Alleged Mark and prays that this opposition be sustained and registration for the
268 Application be denied.

Please recognize as attorneys for Opposer Peter J. Gallagher, Esq. and Joseph
Petersen, Esq. (members of the bar of the State of New York) and the firm of Salans, Rockefeller
Center, 620 Fifth Avenue, New York, New York 10020. Please address all communications to
Joseph Petersen, Esq. of said firm.

Dated: New York, New York
September 28, 2004 SALANS

y‘)ﬁf’/z”\

Peter J. Gallagher
Joseph Petersen
Rockefeller Center
620 Fifth Avenue

New York, NY 10020
Phone: (212) 632-5500
Fax: (212) 632-5555

Attorneys for Opposer
ADAMBA IMPORTS INTERNATIONAL, INC.

Certificate of Express Mailing
EXPRESS MAIL NO. EV434172441 US
DATE OF DEPOSIT: ___9]28|od

I hereby certify that this correspondence is being deposited
with the United States Postal Service “Express Mail Post
Office to Addressee” service under 37 CFR 1.10 on the date
indicated above and is addressed to Commissioner for
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Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-
3514.

Margaret Kjitsingh ’
Name of Depositor




EXHIBIT A

In the matter of trademark application Serial No. 76/416,268

For the mark LUKSUSOWA POLISH LUXURY POTATO VODKA & DESIGN
Published in the Official Gazette on June 1, 2004

X

ADAMBA IMPORTS INTERNATIONAL, INC. :

Opposer,
V. : Opposition No.
LUBUSKA WYTWORNIA WODEK
GATUNKOWYCH “POLMOS” W
ZIELONEJ GORZE SPOLKA AKCYJNA

Applicant.

By: SALANS

Peter J. Gallagher
Joseph Petersen
Rockefeller Center
620 Fifth Avenue
New York, NY 10020
Phone: (212) 632-5500
Fax: (212) 632-5555

Attorneys for Opposer
ADAMBA IMPORTS INTERNATIONAL, INC.

NEWYORK.496343.1



TESS - Document Display Page 1 of 2

DINpr Ry S e e Pvres s Fasee vivew Opppey
Home  Index Search  System  cBusiness s  ContactUs

Trademark Electronic Search System(Tess)
TESS was last updated on Tue Sep 28 04:36:47 EDT 2004

v o [rossne [ress rome] newusen Jsrucnres [ pomu]arovssoer] sorion | —veie

Logout 1P1ease logout when you are done to release system resources allocated for you.

Record 1 out of 1

( TARR contains current status, correspondence address and attorney of vecord for this mark. Use the
"Back'" button of the Internet Browser to return to TESS)

iy
Word Mark LUKSUSOWA
Translations The term "LUKSUSOWA" means "luxury” in English.
Goods and Services IC 033. US 047 049. G & S: Vodka. FIRST USE: 19930700. FIRST USE IN COMMERCE:

19930700
Mark Drawing Code (3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS
Design Search Code 240102 240501
Serial Number 75530625
Filing Date August 4, 1998
Current Filing Basis 1A
Original Filing Basis 1A
Published for
Opposition
Registration Number 2318234
Registration Date February 15, 2000

November 23, 1999

Owner (REGISTRANT) Agros Holding SA JOINT STOCK COMPANY POLAND Chalubinskiego
8 Warszawa POLAND

Assignment ASSIGNMENT RECORDED

Recorded

Attorney of Record PERLA M KUHN
Prior Registrations 0849557;1615108

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "LUKSUSOWA" APART
FROM THE MARK AS SHOWN

Description of Mark The lining in the drawing is a feature of the mark and to intended to indicate color.

http://tess2.uspto.gov/bin/showfield?f=doc&state=4jvudo.3.1 09/28/2004




TESS - Document Display Page 2 of 2

Type of Mark TRADEMARK
Register PRINCIPAL
Live/Dead Indicator LIVE

T T (e e I T

HOME | INDEX | SEARCH | SYSTEM ALERTS | BUSINESS CENTER | NEWS&NOTICES |
CONTACT US | PRIVACY STATEMENT

http://tess2.uspto.gov/bin/showfield?f=doc&state=4jvudo.3.1 09/28/2004




EXHIBIT B

In the matter of trademark application Serial No. 76/416,268

For the mark LUKSUSOWA POLISH LUXURY POTATO VODKA & DESIGN
Published in the Official Gazette on June 1, 2004

X

ADAMBA IMPORTS INTERNATIONAL, INC.:

Opposer,

V. : Opposition No.

LUBUSKA WYTWORNIA WODEK
GATUNKOWYCH “POLMOS” W
ZIELONEJ GORZE SPOLKA AKCYJNA

Applicant.

By: SALANS

Peter J. Gallagher
Joseph Petersen
Rockefeller Center
620 Fifth Avenue

New York, NY 10020
Phone: (212) 632-5500
Fax: (212) 632-5555

Attorneys for Opposer
ADAMBA IMPORTS INTERNATIONAL, INC.

NEWYORK .496343.1



TESS - Document Display Page 1 of 2

DErp et St PyreS e sy bk SRS (e pncy
System eBusiness News &
Home index Search I{h il Conter Notices Contact Us

Trademark Electronic Search System(Tess)
TESS was last updated on Tue Sep 28 04:36:47 EDT 2004

wewvsen | suenes [ Forsromsever] sorron |~ ver |

_Logout lPlease logout when you are done to release system resources allocated for you.

Record 1 out of 1

( TARR contains current status, correspondence address and attorney of record for this mark. Use the
"Back' button of the Internet Browser to return to TESS)

(955)

>
A

Word Mark POLMOS VODKA LUKSUSOWA
Translations THE WORD "LUKSUSOWA" MEANS "LUXURY."

Goods and IC 033. US 049. G & S: VODKA
Services
Ig:‘;f Drawing 3y hESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS
Design Search 5,755 700310 261127
Code
Serial Number 72272944
Filing Date June 2, 1967
Cur.rent Filing 44F
Basis
Original Filing 44E
Basis
Registration
Neoabor 0849557
Registration Date May 21, 1968
Owner (REGISTRANT) PRZEDSIEBIORSTWO HANDLU ZAGRANICZNEGO "AGROS"
CORPORATION POLAND 32/34 ZURAWIA ST. WARSAW POLAND
ﬁss‘g“me“‘ ASSIGNMENT RECORDED
ecorded
Attorney of HOWARD N. ARONSON
Record
Prior 0757016;0828311;AND OTHERS

http://tess2.uspto.gov/bin/showfield?f=doc&state=4jvudo.4.1 09/28/2004




TESS - Document Display Page 2 of 2
Registrations

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE USE OF THE WORDS "VODKA

LUKSUSOWA" APART FROM THE MARK AS A WHOLE.

Type of Mark TRADEMARK

Register PRINCIPAL

Affidavit Text SECT 15.

Renewal 1ST RENEWAL 19880521

Live/Dead

Indicator LIVE

HOME | INDEX | SEARCH | SYSTEM ALERTS | BUSINESS CENTER | NEWS&NOTICES |

CONTACT US | PRIVACY STATEMENT
http://tess2.uspto.gov/bin/showfield?f=doc&state=4jvudo.4.1 09/28/2004



EXHIBIT C

In the matter of trademark application Serial No. 76/416,268
For the mark LUKSUSOWA POLISH LUXURY POTATO VODKA & DESIGN
Published in the Official Gazette on June 1, 2004

X
ADAMBA IMPORTS INTERNATIONAL, INC.:

Opposer,
V. : Opposition No.
LUBUSKA WYTWORNIA WODEK
GATUNKOWYCH “POLMOS” W
ZIELONEJ GORZE SPOLKA AKCYJNA

Applicant.

By: SALANS

Peter J. Gallagher
Joseph Petersen
Rockefeller Center
620 Fifth Avenue

New York, NY 10020
Phone: (212) 632-5500
Fax: (212) 632-5555

Attorneys for Opposer
ADAMBA IMPORTS INTERNATIONAL, INC.

NEWYORK 496343.1



TESS - Document Display Page 1 of 2
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System eBusiness News &
Home Index Search Kle = Center Notices Contact Us

Trademark Electronic Search System(Tess)
TESS was last updated on Tue Sep 28 04:36:47 EDT 2004

Logout l Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

( TARR contains current status, correspondence address and attorney of record for this mark. Use the
"Back' button of the Internet Browser to return to TESS)
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L
Word Mark LUKSUSOWA POLISH LUXURY VODKA
Translations THE ENGLISH TRANSLATION OF THE WORD "LUKSUSOWA" IN THE MARK IS

"LUXURY™".

Goods and (CANCELLED) IC 033. US 049. G & S: ALCOHOLIC BEVERAGES, NAMELY, VODKAS.
Services FIRST USE: 19840630. FIRST USE IN COMMERCE: 19850220
1(‘:4:;;‘ Drawing 3y hESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS
Design Search 900310 240701 240704 261125 261128 261701 261705
Serial Number 73585094
Filing Date February 28, 1986
Cur.rent Filing 1A:44D
Basis
Original Filing 1A:44D
Basis
Published for
Opposition July 3, 1990
Registration
Number 1615108
Registration Date September 25, 1990
Owner

(REGISTRANT) PRZEDSIEBIORSTWO HANDLU ZAGRANICZNEGO AGROS STATE
FOREIGN TRADE ENTERPRISE POLAND CHALUBINSKIEGO 8§ WARSZAWA POLAND

(LAST LISTED OWNER) AGROS HOLDING S.A. CORPORATION ASSIGNEE OF
http://tess2.uspto.gov/bin/showfield?f=doc&state=4jvudo.5.1 09/28/2004




TESS - Document Display Page 2 of 2

Assignment
Recorded

Attorney of
Record

Prior
Registrations

Disclaimer

Type of Mark
Register
Affidavit Text

Live/Dead
Indicator

POLAND CHALUBINSKIEGO 8 WARSAW POLAND
ASSIGNMENT RECORDED

PERLA M. KUHN

0845575;0849557,0894744

NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "LUKSUSOWA, POLISH
LUXURY VODKA" APART FROM THE MARK AS SHOWN

TRADEMARK
PRINCIPAL
SECT 8 (6-YR).

DEAD

Cancellation Date May 30, 2000

Newvser Jomiennes [rree romeremeom]  Tor ] _Her

HOME | INDEX | SEARCH | SYSTEM ALERTS | BUSINESS CENTER | NEWS&NOTICES |
CONTACT US | PRIVACY STATEMENT

http://tess2.uspto.gov/bin/showfield?f=doc&state=4jvudo.5.1 09/28/2004




EXHIBIT D

In the matter of trademark application Serial No. 76/416,268

For the mark LUKSUSOWA POLISH LUXURY POTATO VODKA & DESIGN
Published in the Official Gazette on June 1, 2004

X

ADAMBA IMPORTS INTERNATIONAL, INC. :

Opposer,

V. : Opposition No.

LUBUSKA WYTWORNIA WODEK
GATUNKOWYCH “POLMOS” W
ZIELONEJ GORZE SPOLKA AKCYJNA

Applicant.

By: SALANS

Peter J. Gallagher
Joseph Petersen
Rockefeller Center
620 Fifth Avenue

New York, NY 10020
Phone: (212) 632-5500
Fax: (212) 632-5555

Attorneys for Opposer
ADAMBA IMPORTS INTERNATIONAL, INC.

NEWYORK .496343.1




TESS - Document Display Page 1 of 2

ISl e e SE RS VPN D WSy RGPS ARRK ey
Home Index Search sg;ﬁ“ "-‘Bé’;"t‘;-’fs ;g:“g:ei Contact Us

Trademark Electronic Search System(Tess)
TESS was last updated on Tue Sep 28 04:36:47 EDT 2004

_Logout 1Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

( TARR contains current status, correspondence address and attorney of record for this mark. Use the
"Back' button of the Internet Browser to return to TESS)
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Word Mark POLOMOS EXTRA VODKA LUKSUSOWA
Translations THE WORD "LUKSUSOWA" TRANSLATED INTO ENGLISH MEANS "LUXURY."

Goods and (EXPIRED) IC 033. US 049. G & S: VODKA

Services

1(‘:4:;:‘ Drawing 3y hEGIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

Design Search 550755 200310 261127

Code

Serial Number 72241977

Filing Date March 28, 1966

Cur.rent Filing A4F

Basis

Original Filing 44F

Basis

Registration

Number 0845575

Registration Date March 5, 1968

Owner (REGISTRANT) PRZEDSIEBIORSTWO HANDLU ZAGRANICZNEGO "AGROS"
CORPORATION POLAND ZURAWIA ST. 32/34 WARSAW POLAND

Assignment

Recorded ASSIGNMENT RECORDED

Prior 0757016;0828311;AND OTHERS

Registrations

Disclaimer

NO CLAIM IS MADE TO THE EXCLUSIVE USE OF THE WORDS "EXTRA VODKA
http://tess2.uspto.gov/bin/showfield?f=doc&state=4jvudo.7.1 09/28/2004




TESS - Document Display Page 2 of 2

LUKSUSOWA" APART FROM THE MARK AS A WHOLE.
Type of Mark TRADEMARK

Register PRINCIPAL
Affidavit Text SECT 15.
Live/Dead

Indicator DEAD

Nervian JomuenoJFnee Fom roveroer] tor ] _eLe

HOME | INDEX | SEARCH | SYSTEM ALERTS | BUSINESS CENTER | NEWS&NOTICES |
CONTACT US | PRIVACY STATEMENT

http://tess2.uspto.gov/bin/showfield?f=doc&state=4jvudo.7.1 09/28/2004



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of trademark application Serial No. 76/416,268

For the mark LUKSUSOWA POLISH LUXURY POTATO VODKA & DESIGN
Published in the Official Gazette on June 1, 2004
X TTAB

ADAMBA IMPORTS INTERNATIONAL, INC. :

Opposer,
V. : Opposition No.

LUBUSKA WYTWORNIA WODEK :
GATUNKOWYCH “POLMOS” W TRANSMITTAL LETTER
ZIELONEJ GORZE SPOLKA AKCYJNA

Applicant. :
X
Commissioner for Trademarks _
2900 Crystal Drive
Arlington, Virginia 22202-3514 09-30-2004
U.8. Patent & TMOfc/TM Mail ReptDt. #74
Dear Sir/Madam:

Enclosed for filing is an original Notice of Opposition against Application Serial No. 76/416,268
that was published in the Official Gazette on June 1, 2004, as well as two copies of the Notice of
Opposition.

Also enclosed is a check for $300.00 for the filing fee for the Notice of Opposition. If the check
is missing or insufficient, the Commissioner is authorized to charge the Salans Deposit Account No. 50-
1628.

Also enclosed is a self-addressed stamped postcard for acknowledging safe receipt of this
document.

Respectfully submitted,

Dated: New York, New York
September 28, 2004 SALAN

p ¢
Peter J. Gallag‘;her
Joseph Petersen
Rockefeller Center
620 Fifth Avenue

New York, NY 10020
Phone: (212) 632-5500
Fax: (212) 632-5555

Y

Attorneys for Opposer
ADAMBA IMPORTS INTERNATIONAL, INC.

NEWYORK 496332.1



