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On June 8, 2006, opposer filed a request for
reconsideration of the Board’s May 10, 2006 order granting as
conceded applicant’s motion to strike portions of the notice
of opposition. With its request for reconsideration opposer
filed a copy of its original response to applicant’s motion to
strike, with a certificate of mailing dated November 29, 2004.
While the original document has never been associated with the
Board’s proceeding file, opposer’s request for reconsideration
is granted to the extent that we take up the motion to strike
on the merits. The delay in acting upon this matter is
regretted.

The notice of opposition filed September 24, 2004 alleges
priority and likelihood of confusion between opposer’s common
law and registered marks for the term CHAMPION and C, and

applicant’s mark C CHAMPION BARBELL (BARBELL disclaimed). In



the motion to strike which accompanied applicant’s answer,
applicant moves to strike as irrelevant and immaterial the
reference to opposer’s eleven pending applications (43 Of the
notice of opposition) filed after the opposed application, and
based on allegations of opposer’s bona fide intent to use the
mark in commerce. In opposition to the motion opposer argues
that the applications serve as evidence of applicant’s
intended zone of expansion of its goods and thus are relevant
to the pleaded issue of likelihood of confusion.

Motions to strike are not favored, and matter will not be
stricken unless it clearly has no bearing upon the issues in
the case. Harsco Corp. v. Electrical Sciences Inc., 9 USPQ2d
1570 (TTAB 1988). The primary purpose of pleadings, under the
Federal Rules of Civil Procedure, is to give fair notice of
the claims or defenses asserted. Thus, the Board, in its
discretion, may decline to strike even objectionable pleadings
where their inclusion will not prejudice the adverse party,
but rather will provide fuller notice of the basis for a claim
or defense.

An application made of record in a Board inter partes
proceeding, whether owned by a party or not, is generally of
very limited probative value. See Glamorene Products
Corporation v. Earl Grissmer Company, Inc., 203 USPQ 1090,
1092 n.5 (evidence only of the filing of the application).
Thus the applications listed in the notice of opposition if
submitted during trial are not proof of the allegations

contained therein, and do not establish that applicant has a



bona fide intent to use its mark on the goods listed.

However, pending applications filed by opposer for the same or
similar marks to its pleaded registered and common law marks
are not irrelevant and immaterial to the issue of likelihood
of confusion, and thus will not be stricken. Applicant’s
motion to strike is denied.

The suspension period having expired with no word from
either party concerning the status of their negotiations, it
is concluded that efforts to reach an amicable settlement in
this case have been unsuccessful.

Accordingly, proceedings herein are resumed and trial

dates, including the close of discovery, are reset as follows:

DISCOVERY PERIOD TO CLOSE: August 1, 2007

Thirty-day testimony period for party in October 30, 2007
position of plaintiff to close:

Thirty-day testimony period for party in December 29, 2007
position of defendant to close:

Fifteen-day rebuttal testimony period to February 12, 2008
close:

In each instance, a copy of the transcript of testimony
together with copies of documentary exhibits, must be served
on the adverse party within thirty days after completion of
the taking of testimony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rule
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.129.



