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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

JIMMY BUFFETT,
Opposer,
Opposition No: 91160620
V.

Serial No. 78/182,495

ISLAND ENDEAVORS, INC,,
Mark: SOME SAY IT’S THE LATITUDE,

- Applicant. : WE SAY IT°S THE ATTITUDE!

OPPOSER’S REPLY BRIEF IN SUPPORT OF ITS
EMERGENCY MOTION TO RESET ALL DATES

INTRODUCTION

On September 18, 2006, Opposer Jimmy Buffett (“Buffett”) moved the Trademark Trial
and Appeal Board (the “Board”) for an Order resetting all dates in this Opposition. Buffett
moved for a resetling of the dates because Applicant’s continued failure to cooperate in any
discovery coupled with the fact that the failure to rule to date upon Applicant’s Motion for
Clarification resulted in the close of trial in this matter with no testimony having been taken by
either of the parties. In its Opposition thereto, Applicant contests the “emergency” nature of
Buffett’s Motion and makes several false statements impugning Opposer’s motives and intent.
However, none of the points raised in Applicant’s Opposition argue against Buffett’s entitlement
to the relief sought.

ARGUMENT
Applicant first argues that Buffett is in violation of the Board’s November 23, 2005

Order for not seeking the consent of Applicant prior to filing a motion to extend or suspend the
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proceeding.'

However, Buffett’s Motion does not seek to extend existing deadlines or suspend
this proceeding; it is a motion seeking to reset all deadlines back to approximately the time prior
to Opposer’s filing of his Motion to Compel and Applicant’s subsequent filing of its Motion for
Clarification.

Next, Applicant falsely argues that Opposer’s Motion is no emergency, but is merely an
attempt to obtain relief despite his failure to act. Applicaht ignores the fact that Opposer’s
counsel made several attempts to determine the proper procedural route to get this Opposition on
the right track by contacting Interlocutory Attorney David Mermelstein and inquiring whether
the proceedings would be suspended pending the outcome of Applicant’s Motion for
Clarification in light of the other discovery problems still persisting. Buffett’s counsel spoke to
Mr. Mermelstein on May 11, May 31, and June 22, 2006 regarding these procedural issues. In
those communications, Buffett’s counsel informed Mr. Mermelstein that Applicant’s Motion for
Clarification was pending and delaying discovery. Buffett also informed Mr. Mermelstein that it
had yet to receive meaningful Interrogatory responses despite statements during the telephonic
hearing with the parties on April 17, 2006 that Applicant would respond to discovery in light of
the Protective Order having been entered into by the parties, but that the testimony periods had
begun to run while Buffett was still awaiting meaningful discovery from Applicant. It was
impossible for Buffett to take testimony when Buffett had no discovery from Applicant. In
response, Buffett received and relied on assurances that Mr, Mermelstein would review the file
and that something would be done about the procedural issues in this Opposition.

Next, Applicant contends that its correspondence relaying that Buffett has exceeded the

numerical interrogatory limit of 75 constitutes a valid response. Applicant is wrong; Buffett’s

! Unless Applicant is willing to consent to Buffett’s Motion, its complaint that Buffett failed to
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forty-four (44) Interrogatories do not exceed seventy-five (75).2 Moreover, Applicant only
began adding the numerical limit objection after Interrogatory No. 29. Thus, even by
Applicant’s own admission, there are approximately twenty-five (25) Interrogatories under the
numerical limit to which no response was made.

CONCLUSION

Since Applicant filed its Motion for Clarification, this case has been at a standstill. The
Board has not ruled on Applicant’s Motion. Applicant still has not provided Buffett with
meaningful Interrogatory responses. Consequently, Buffett respectfully requests that the Board
rule on Applicant’s Motion for Clarification and reopen discovery to allow Buffett 60 days from

the Board’s Order granting this Motion to garner responses from Applicant and for all

subsequent trial dates to be reset accordingly.

Respectfully submitted,

Dated: October 23, 2006 By: W

Jefffey M. Smith, Esq.

James J. Wolfson, Esq.
Matthew J. Pulliam, Esq.
Kristen L. Fancher, Esq.
GREENBERG TRAURIG, LLP
3290 Northside Parkway

Suite 400

Atlanta, GA 30327

(678) 553-2425 Telephone
(678) 553-2212 Facsimile

ATTORNEYS FOR OPPOSER
JIMMY BUFFETT

consult with it is mere “pettifoggery.”
2 Applicant actually “answered” only four of the forty-four Interrogatories.
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CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing OPPOSER’S REPLY
BRIEF IN SUPPORT OF IS EMERGENCY MOTION TO RESET ALL DATES is being
sent this 23rd day of October 2006, by first class mail, postage prepaid, addressed to Applicant’s

counsel of record as follows:

Ms. Jennifer I.. Whitelaw
Whitelaw Legal Group
Third Floor
3838 Tamiami Trail North
Naples, Florida 34103

Matthew 7. Pulliam
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