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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 78/182,495, “SOME SAY IT’S THE LATITUDE, WE
SAY IT°S THE ATTITUDE!”, Published in the Official Gazette on January 13, 2004

BUFFETT, JIMMY,

Opposer,
Opposition No. 91160620

Serial No. 78/182,495
Mark: SOME SAY IT’S THE
LATITUDE, WE SAY IT’S THE
ATTITUDE

ISLAND ENDEAVORS, INC.,

Applicant.

e N N N e e e e e e e e S S e N e

APPLICANT, ISLAND ENDEAVORS, INC.’S, REQUEST FOR CLARIFICATION
REGARDING TELEPHONE CONFERENCE WITH TINTERLOCUTORY ATTORNEY

Applicant, ISLAND ENDEAVORS, INC. (hereinafter “Applicant”),
by and through the undersigned counsel, requests clarification as
to the action requested by the Interlocutory Attorney during the

telephone conference of April 17, 2006 in this matter, and the
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Serial No. 78/182,495
Opposition No. 91160620

relationship of the requested action to one or both parties.

On April 17, 2006, a telephone conference was held with the
Board’s Interlocutory Attorney, David Mermelstein, and counsel
for both Applicant and Opposer participated. The stated purpose
of this conference, which was scheduled at the request of
Opposer, was to address the Motion to Compel filed by the
Opposer. At present, there has been no order entered in the
record concerning the outcome of the telephonic conference.

Opposer’s motion complained of two things: an unsigned
interrogatory page, and an unsigned stipulated protective order
for confidential discovery. During the conference, it was shown
that both of those matters had been resolved.

It was further shown that Applicant had first propounded
discovery to Opposer. Opposer thereafter, on the last possible
day to conduct discovery, issued its first and only set of
discovery requests. On February 23, 2006, Opposer served its
objections and responses to the discovery, but forwarded zero
documents and only unsigned interrogatories to Plaintiff. At
that time, long before the filing of Opposer’s motion, Applicant
had immediately agreed, in writing, to confidentiality terms to

enable prompt production of documents from the Opposer.
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Thereafter, Opposer continued to withhold documents. Finally,
Opposer sent a draft confidentiality agreement, which as of the
time of the telephonic conference with Mr. Mermelstein, had been
signed and returned to the Opposer (as had the signature page to
the interrogatories).

In the telephone conference, Applicant also set forth that
the one and only case cited by the Opposer as its basis for
seeking sanctions, was not a case supporting or awarding
sanctions. The Interlocutory Attorney was understood by
Applicant to have denied Opposer’s request for monetary
sanctions, and to have reminded the Opposer that the Board does
not award monetary sanctions.

During the telephone conference, Mr. Mermelstein, began to
read from another decision of the Board in which a motion to
compel was denied. Mr. Mermelstein read from certain sections of
that decision, and then concluded by asking the Applicant’s
counsel a number of questions concerning the prior decision of
the Board, although Applicant was not given any citation to the
case nor any advance notice that the case was going to be
discussed.

The case referenced was one that Applicant’s counsel handled
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for an unrelated applicant in an unrelated opposition.
Applicant’s counsel has handled numerous cases before this Board
and cannot always recall the details and rulings of all such
cases without resorting to some review of the file. Applicant’s
counsel had not been advised that the Interlocutory Attorney
wished to discussed aspects of a previous case, on issues which
had not been raised or even alluded to by the pending motion of
the present Opposer. Applicant’s counsel stated that she did not
believe the Opposer had raised any such issue herein, to which
the Interlocutory Attorney responded that he was raising the
issue sua sponte. Applicant’s counsel endeavored to further
understand Jjust what was being raised sua sponte as it was not
entirely clear, and the Interlocutory Attorney responded that a
“brief” should be filed on the issue.

The case referenced by Mr. Mermelstein was one in which he
had also served as the Board’s Interlocutory Attorney. Mr.
Mermelstein appeared to be suggesting that the decision had some
authoritative bearing on the issues in the present matter.

Having now had the chance to review the decision mentioned
by Mr. Mermelstein, the subject request by Mr. Mermelstein

becomes even less clear. The decision referenced was one in
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which that applicant’s (represented by the undersigned) discovery
objections were upheld and the motion to compel direct against
that applicant, was denied. Further, the Board in that ruling
focused heavily on the fact that counsel for the movant had not
conferred with the undersigned applicant’s counsel in an effort
to first resclve the motion (the exact same conduct of this
present Opposer on the present motion to compel). It would seem
that, if that decision was to be applied uniformly to the present
matter, sua sponte, that the Opposer’s motion to compel should be
denied as a matter of law. (Opposer’s motion was, at the time of
the telephonic hearing, moot, and Applicant would request that an
it be denied as moot accordingly.)

Upon a repeated re-reading of the earlier Board decision
referenced by Mr. Mermelstein, one cannot seem to locate any
generally applicable ruling that would have been transferrable or
applicable to the present case. But, i1f applicable, the decision
should have the effect of causing the denial of the Opposer’s
motion.

As best Applicant can understand, the issue the
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Interlocutory Attorney was having pertained to an objection

asserted as follows:

ISLAND ENDEAVORS: "To the extent that nonobjectionable, responsive documents exist and are in
the custody, control or possession of Applicant, such will be made available for inspection at the offices of
the undersigned, or as otherwise agreed upon by the parties following the receipt of satisfactory agreement
from the Opposer as to the handling of confidential [material]. Applicant also reserves the right to
supplement this answer to the extent required by Fed. R. Civ. P. 26(e)."”

Yet, the following is Opposer Jimmy Buffett’s exact same
objection, which was interposed herein as a general objection to
all the present Applicant’s requests (at #10), as well as in

sixty (60) additional separate obijections by Opposer. (See

Exhibit 1).

JIMMY BUFFETT: "Subject to and without waiving his objections, and subject to the entry of a suitable
protective order, Buffet responds that he will produce certain relevant, non-privileged documents in
response to this request, to the extent that they exist and are in his custody, control or possession, at a
time and place that is mutually agreeable to the parties.”

The setting of the April 17, 2006 teleconference was noticed
to Applicant’s counsel by an email from Opposer’s counsel,

Kristen Fancher. The email stated:

| have confirmed with David Mermelstein that the telephone conference shall take place at 2 pm
on April 17. Greenberg Traurig will initiate the call. Please let me know if 239-262-1001 is not the
appropriate number for you.

Mr. Mermelstein indicated that Opposer's most recent motion and any other outstanding issues
shall be discussed. Applicant shall have an opportunity to verbally respond to the motion.

Thanks,
Kristen Fancher
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Even though the email stated that any other outstanding
issues would be discussed, Applicant was instructed during the
telephone conference that only the Motion to Compel was
appropriate for discussion, and was reminded of that each time
Applicant wished to address Opposer’s discovery deficiencies,

which had been outstanding longer than Applicant’s.

Since Opposer has utilized the exact same objection on which
the Interlocutory Attorney focused the greater portion of the
telephone conference, Applicant would also request clarification
as to whether the briefing requirement applies to both parties,

or just to Applicant alone.

Applicant has contacted Opposer on several occasions in
writing to discuss this present motion for clarification, and to
seek Opposer’s position on it and each time Opposer has provided
no response, no correspondence, no objection, not even a

telephone call in return.
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Applicant therefore seeks clarification as to the Board’s
request for briefing in the telephone conference of April 17,

2006, as set forth above.

Respectfully submitted,

s/JENNTFER T.. WHITELAW
JENNIFER L. WHITELAW
WHITELAW LEGAL GROUP
TRIAL COUNSEL for Applicant
ISLAND ENDEAVORS, INC.
Florida Bar No. 0938629
3838 Tamiami Trail North
Third Floor
Naples, Florida 34103
Telephone: 239-262-1001
Facsimile: 239-261-0057
Email: j@whitelawfirm.com
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CERTIFTICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing is being furnished to:

Jeffrey M. Smith, Esquire
Kristin L. Fancher, Esquire
Matthew J. Pulliam, Esqguire
James J. Wolfson, Esquire
Greenberg Traurig LLP

3290 Northside Parkway
Suite 400

Atlanta, Georgia 30327

via Regular U.S. Mail on April 27, 2006.

S/JENNIFER .. WHITELAW
JENNIFER L. WHITELAW
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BUFFETT, JIMMY,

Opposer,

Opposition No: 91160620
V.
_ Serial No. 78/182,495
ISLAND ENDEAVORS, INC.,.
‘ Mark: SOME SAY IT’S THE LATITUDE,
Applicant. : _ WE SAY IT°S THE ATTITUDE!

OPPOSER’S OBJECTIONS AND RESPONSES TO APPLICANT'S FIRST
SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

Pursuant to Fed. R. Civ. P. 34 and 37 C.F.R. § 2.120, Opposer Jimmy Buffett (“Buffett”)
serves this his Responses and Objections to Applicant’s First Request for the Production of
Documents (“First Requests™).

RESERVATION OF RIGHTS

In responding to Island Endeavors, Inc.’s (“IE”) First Requests, Buffett has conducted a
diligent search, reasonable in scope, of those files and records in his possession, custody or
control believed to be the most likely to contain information responsive to the document requests
herein. Buffett has not, however, undertaken to search or review all of the files and records in
Buffett’s possession or control, nor has Buffett solicited information from every individual
employed by or otherwise affiliated with Buffett, because to do so would be unduly burdensome
and expensive. In the event information responsive to any request contained in the First
Requests is identified or brought to Buffett’s attention from other sources, Buffett reserves the

right to amend and supplement his responses to the extent required by Fed. R. Civ. P. 26(e).
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Buffett’s responses to the First Requests shall not constitute an admission by Buffett that
any of the document requests, responses thereto or any of the documents produced are
admissible as evidence in this or any other proceeding. Buffett specifically reserves the right to
object on any grounds, at any time, to the admission of any document request or any document

produced in connection therewith in connection with any such trial or other proceeding.

GENERAL OBJECTIONS
1. Buffett asserts his general obj ections with respect to each answer or response.
2. Buffett objects to any directions, definitions or instructions contained in the First

Requests that seek to impose upon Buffett obligations in excess of or different from those
required by the Féderal Rules of Civil Procedure or the Trademark Rules of Practice.

3. Buffett objects to the First Requests to the extent the requests are not limited as
to time on the grounds that the requests are overbroad and unduly burdensome. Except for
trademaric registration documents, or unless otherwise noted, Buffett will produce documents
from the past five (5) years.

4. Buffett objects to the First Requests to the extent the requests seek the
production of documents related to mattérs outside of the United States on the grounds that
such matters are neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence. Buffett’s production will be limited in scope to matters that relate to
commerce in the United States.

5. Buffett objects to the First Requests to the extent the requests seek or purport to
seek the production of documents protected from discovery by the attorney-client privilege, the
work product privilege, settlement documents, and information subject to any other applicable

privilege, immunity, or protection.
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6. Buffett notes that there is no instruction in Applicant’s First Requests regarding a
time and place for Applicant to review and inspect the requested documents. Buffett will make
available for inspection and copying the documents and things he intends to produce in response
to Applicant’s First Requests at a time and place that is mutually agreeable to the parties.

7. Buffett objects to Applicant’s First Requests to the extent that they seek
information which is in Applicant’s possession, or which Applicant may obtain from a source
other than Buffett.

8. Bﬁffett does not waive or intend to waive, but rather intends to preserve and
hereby preserves with respect to Applicant’s First Requests:

(a) all objections as to competency, relevancy, materiality and/or admissibility
of any documents identified or produced in response thereto;

(b) all rights to object on any ground to the use of any of these objections,
responses and/or documents produced in response thereto, in any
subsequent proceedings in this or any other case, action or proceeding; and

(©) all rights to object on any ground to any request for further responses to
this or any other discovery request(s).

9. Buffett will only identify or, in lieu thereof, produce those responsive, non-
privileged documents in his possession, custody or controi.

10.  Any response below stating that Buffett will produce documents is not an
affirmative representation that any such documents exist, and Buffett will produce those
documents only to the extent that théy exist.

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

Subject to, and without waiving the above general objections, Buffett responds to

Applicant’s First Requests as follows:
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REQUEST NO. 1:

All documents and things evidencing and/or consisting of advertising and promotion of
Opposer’s goods and services under Opposer’s Mark from the date of its claimed first use to the
present.

RESPONSE:

Buffett objects to Request No. 1 on the grounds that the request is Vvague and ambiguous
in its use of the phrase “evidenciné and/or consisting of.” Buffett further objects to Request No.
1 on the grounds that it is overly broad and unduly burdensome to the extent it requests the
production of “all” documents that relate to advertising and promotion of Buffett’s goods or
services. Buffett further objects to Request No. 1 on the grounds that it requests the production
of documents that are neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence. Buffett further objects to Request No. 1 on the grounds that it requests the
production of documents that are confidential and competitively sensitive. Subject to and
without waiving his objections, and subject to the entry of a suitable protective order,- Buffett
responds that he will produce certain relevant, ﬁon—privileged documents in response to Request
No. 1, to the extent that they exist and are in his custody, control, or possession, at a time and

place that is mutually agreeable to the parties.

REQUEST NO. 2:

All documents and things evidencing Opposer’s first use of Opposer’s Mark on each and
all recited goods and services in the registration(s) asserted in Notice of Opposition.

RESPONSE:

Buffett objects to Request No. 2 on the grounds that it is overly broad and unduly
burdensome to the extent it requests “all documents and things evidencing Opposer’s first use
of Opposer’s Mark on each and all recited goods and services.” Subject to and without waiving

his objections, and subject to the entry of a suitable protective order, Buffett responds that he will
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produce certain relevant, non-privileged documents in response to Request No. 2, to the extent
that they exist and are in his custody, control, or possession, at a time and place that is mutually
agreeable to the parties.

REQUEST NO. 3:

All documents and things referring or relating to any research, investigation, consumer or
market survey or tests undertaken by Opposer (or on behalf of Opposer), including but not
limited to investigation reports prepared by or for Opposer, which refer to, relate to, or comment
upon Applicant, Applicant’s principals or employees or any of the issues in or related to this
action. :

RESPONSE:

Buffett objects to Request No. 3 to the extent it requests the production of documents
protected from discovery by the attorney-client privilege, the work product privilege, or any
other applicable privilegé, immunity or protection. Subject to and without waiving its
objections, Buffett responds that it has no relevant, non-privileged documents responsive to
Request No. 3 other than information available publicly through the on-line database of the U.S.
Patent and Trademark Office or in the possession of IE. Because IE already has these
documents, Buffett will not produce them in response hereto.

REQUEST NO. 4:

All documents and things evidencing the manner and extent of the planned future
marketing or promotion strategies of Opposer under Opposer’s Mark.

RESPONSE:

Buffett objects to Request No. 4 on the grounds that it requests the production of
documents that are neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence. Buffett further objects to Request No. 4 on the grounds that it requests the
production of documents that are confidential and competitively sensitive. Buffett further

objects to Request No. 4 on the grounds that it is overly broad and unduly burdensome to the
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extent it requests the production of “all documents and things” relating to the subject matter of
the request.

REOQUEST NO. 5:

All documents and things that refer to or identify Opposer’s customers, advertisers,
vendors and vendees, including but not limited to lists or compilations of every kind or manner,
in connection with goods and services promoted and sold by Opposer under Opposer’s Mark.
RESPONSE:

Buffett objects to Request No. 5 on the grounds that it is overly broad and unduly
burdensome to the extent it requests “all documents and things that refer to or identify Opposer’s
customers, advertisers, vendors and vendees.” Buffett further objects to Request No. 5 on the
grounds that it requests the production of documents that are neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence because IE has not limited its
application to any classes or types of customers, advertisers, venddrs, or vendees and because the
request seeks the production of documents related to goods and services not at issue in this
proceeding. Subject to and without waiving its objections, and subject to the entry of a suitable
protective order, Buffett responds that he will produce certain relevant, non-privileged
documents 111. response to Requesf No. 5, to the extent that they exist and are in his custody,

control, or possession, at a time and place that is mutually agreeable to the parties.

REOUEST NO. 6:

All documents and things evidencing or relating in any respect or manner to any
litigation, opposition, criminal action, arbitration, administrative action, proceeding, verbal or
written complaints in which claims, litigation or administrative actions have been asserted, or the
like, in which Opposer was or is a party, whether as a Plaintiff, Defendant, Respondent,
Applicant or Opposer during the period of time in which Opposer asserts to have used the
Opposer’s Mark.
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RESPONSE:

Buffett objects to Request No. 6 to the extent it requests the production of documents
protected from discovery by the attorney-client privilege, the work product privilege, or any
other applicable privilege, immunity, or protection. Buffett further objects to Request No. 6 on
the grounds that it requests the production of documents that are neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Buffett further objects to Request No.
6 on the grounds that it is overly broad and unduly burdensome to the extent it requests “all
documents and things evidencing or relating in any respect or manner to any litigation,
opposition, criminal action, arbitration, administrative action, proceeding, verbal or written
complaints in which claims, litigation or administrative actions have been“asserted, or the like.”
Buffett further objects to Request No. 6 on the grounds that it requests the production of
documents that are confidential and competitively sensitive, and/or that Buffett may be
prohibited from disclosing by agreement or court order. Subject to and without waiving its
objections, and subject to the entry of a suitable protective order, Buffett responds that he will
produce certain relevant, non-privileged documents responsive to Request No. 6, to the extent
that they exist and are in his custody, control, or possession, at a time and place that is mutually
agreeable to the parties.

REQUEST NO. 7:

All documents and things regarding Opposer’s policies with respect to retention of
documents, including business records. '

RESPONSE:
Buffett objects to Request No. 7 on the grounds that it is overly broad and unduly
burdensome to the extent it requests the production of “all documents and things regarding”

Buffett’s document retention policy. Buffett further objects to Request No. 7 on the grounds that
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it requests the production of documents that are protected from discovery by the attorney-client
privilege. Subject to and without waiving its objections, and subject to the entry of a suitable
protective order, Buffett responds that it will produce certain relevant, non-privileged documents
in response to Request No. 7, to the extent that they exist and are in his custody, control, or
possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 8:

All documents and things, obtained from, or supplied to, or consulted by, or identifying,
any expert retained by Opposer or with whom Opposer has consulted, or any person acting for or
performing services on behalf of Opposer, regarding any aspect of, or issue in, this action,
specifically addressing and including, but not limited to, the contention by Opposer that
Applicant’s mark should not register.

RESPONSE:

Buffett objects to Request No. 8 on the grounds that it is overly broad and unduly
burdensome to the extent it requests the production of “all documents and things, obtained from,
or supplied to, or consulted by, or identifying, any expert retained by Opposer or with whom
Opposer has consulted, or any person acting for or performing services on behalf of Opposer.”
Buffett further objects to Request No. 8 on the grounds that it requests the production of
documents that are protected from discovery by the attorney-client privilege. Subject to and
without waiving its objections, and subject to the entry of a suitable protective order, Buffett
responds that it will produce certain relevant, non-privileged documents in response to Request
No. 8, to the extent that they exist and are in his custody,‘ control, or possession, at a time and

place that is mutually agreeable to the parties.

REQUEST NO. 9:

All documents and things evidencing revenues and/or profits of Opposer from sales of
goods or services under Opposer’s Mark from the years 2000 to present.
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RESPONSE:

Buffett objects to Request No. 9 on the grounds that it requests the production of
documents that are neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence. Buffett further objects to Request No. 9 on the grounds that it is overly
broad and unduly burdensome to Ithe extent it requests “all documents and things.” Buffett
further objects to Request No. 9 on the grounds that it requests the production of documents that
are confidential and competitively sensitive. Subject to and without waiving its objections, and
subject to the entry of a sﬁitable protective order, Buffett responds that he will produce certain
relevanf, non-privileged documents responsive to Request No. 9, to the extent that they exist and
are in his custody, control, or possession, at a time and place that is mutually agreeable to the
parties.

REQUEST NO. 10:

Representative and complete examples, samples and specimens of all documents and
things which in any manner demonstrate or relate to the artwork, design drawings, schematics,
printing, promotion, advertising, sales, or distribution of goods and services by Opposer under
Opposer’s Mark.

RESPONSE:

Buffett objects to Request No. 10 on the grounds that the request is vague and ambiguous
in its use of the phrase “demonstrate or relate to.” Buffett further objects to Request No. 10 on
the grounds that it is overly broad and unduly burdensome to the extent it requests the production
of “all” documents that relate to artwork, design drawings, schematics, printing, promotion,
advertising, sales or distribution of Buffett’s goods or services. Buffett further objects to
Request No. 10 on the grounds that it requests the production of documents that are neither

relevant nor reasonably calculated to lead to the discovery of admissible evidence. Buffett

further objects to Request No. 10 on the grounds that it requests the production of documents
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that are confidential and competitively sensitive. Subject to and without waiving his objections,
and subject to the entry of a suitable protective order, Buffett responds that he will produce
certain relevant, non-privileged documents in response to Request No. 10, to the extent that they
exist and are in his custody, control, or possession, at a time and plac¢ that is mutually agreeable
to the parties.

REQUEST NO. 11:

All documents and things concerning the type(s) of goods and services that Opposer, or
any third party authorized by Opposer, manufactured, offered, sold, or provided, past or present,
in connection with any business activity under Opposer’s Mark. '
RESPONSE:

Buffett objects to Request No. 11 to the extent it requests the production of
documents and things that are neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. Buffett further objects to Request No. 11 on the grounds
that the phrase “all documents and things concerning the type(s) of goods and services ” renders
the request overly broad and unduly burdensome. Subject to and without waiving his
objections, and subject to the entry of a suitable protective order, Buffett responds that he will
produce certain relevant, ﬁon—privileged documents in response to Request No. 11, to the extent
that they exist and are in his custody, control, or possession, at a time and place that is mutually

agreeable to the parties.

REQUEST NO. 12:

All documents and things concerning Opposer’s knowledge or awareness at any time of
Applicant, Applicant’s business, facilities, locations, business practices, Applicant’s use of
advertising and promotional materials, and/or its goods and services.
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RESPONSE:

Buffett objects to Request No. 12 to the extent it requests the production of documents
protected from discovery by ﬂle attorney-client privilege, the work product privilege, or any
other applicable privilege, immunity, or protection. Subject to and without waiving his
objections, and subject to the entry of a suitable protective order, Buffett responds that he will
produce certain relevant, non-privileged documents responsive to Request No. 12, to the extent
that they exist and are in his custody, control, or possession, at a time and place that is mutually
agreeable to the parties.

REQUEST NO. 13:

All documents and things concerning any incidents involving persons and/or entities
inquiring or commenting about any comparison or evaluation of the goods and services: sold by
either Applicant or Opposer, including but not limited to any instances of actual and/or
likelihood of confusion and/or customer or consumer mistake between Applicant and Opposer.
RESPONSE:

Buffett objects to Request No. 13 on the grounds that the use of the phrases “all

3% &

documents and things,” “concerning any incidents,” and “inquiring or commenting about any
comparison or evaluation” renders the request vague, ambiguous, overly broad and unduly
burdensome. Buffett further objects to Request No. 13 to the extent that it requests the
production of documents protected from discovery by the attorney-client privilege, work product
privilege, or any other applicable privilege, immunity, or protection. Buffett further objects to
Request No. 13 on the grounds that itbrequests the production of documents that are confidential
and competitively sensitive and/or that Buffett may be prohibited from disclosing by agreement.
Subject to and without waiving his objections, Buffett will produce relevant, non-privileged, and

non-confidential documents responsive to Request No. 13, to the extent that they exist and are in

his custody, control, or possession, at a time and place that is mutually agreeable to the parties.
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REQUEST NO. 14:

All consumer, demographic, geographic, profiling, studies, reports, surveys, or the like
which pertain to, address, or include the issues in this case and which pertain to consumers to
whom faither Applicant or Opposer markets, sells, advertises, promotes, or offers for sale goods
or services.

RESPONSE:

Buffett objects to Request No. 14 on the grounds that it is overly broad and unduly
burdensome to the extent it requests the production of “ all consumer, demographic, geographic,
profiling, studies, reports, surveys, or the like Which pertain to, address, or include the issues in
this case.” Buffett further objects to Request No. 14 on the grounds that the use of the phrases
“pertain to, address, or include the issues in this case” and “which pertain to consumers to whom
either Applicant or Opposer markets, sells, advertises, promotes, or offers for sale goods or
services.” renders the Request vague, ambiguous, overly broad and unduly burdensome. Buffett
further objects to Request No. 14 to the extent that it requests the production of documents that
are neither relevant nor reasonably calculated to lead to the discovery of admissible evidence to
the extent it requests “all consumer, demographic, geographic, profiling, studies,' reports,
surveys, or the like.” Buffett further objects to Request No. 14 to the: extent it requests the
production of documents protected from discovery by the attorney-client privilege, the work
product privilege, or any other applicable privilege, immunity or protection. Buffett further
objects to Request No. 14 on the grounds that it requests the production of confidential and
competitively sensitive information. Subject to and without waiving it objections, and subject to
the entry of a suitable protective order, Buffett responds that it will produce certain relevant,

non-privileged documents responsive to Request No. 14, to the extent that they exist and are in

his custody, control, or possession, at a time and place that is mutually agreeable to the parties.
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REQUEST NO. 15:

All documents and things concerning any awareness that consumers have, or may have,
of the goods and services marketed, sold, advertised, promoted, or offered for sale by Applicant
under Applicant’s Mark and/or Opposer under Opposer’s Mark.

RESPONSE:

Buffett objects to Request No. 15 on the grounds that the request is vague and ambiguous
in its use of the phrase “concerning any awareness that consumers have, or may liave.” Buffett
further objects to Request No. 15 on the grounds that it is overly broad and unduly burdensome
to the extent it requests the production of “all” documents that concern consumer awareness of
Opposer or Applicant’s good and services. Buffett further objects to Request No. 15 on the
grounds that it requests the production of documents that are neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Buffett further objects to Request No.
15 on the grounds that it requests the production of documents that are confidential and
competitively sensitive. Subject to and without waiving its obj éctions, and subject to the entry of
a suitable protective order, Buffett responds that he will produce certain relevant, non-privileged
documents in response to Request No. 15, to the extent that they exist and are in his custody,

control, or possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 16:

All documents and things concerning any exposure or reaction that consumers have to
goods and services marketed, sold, advertised, promoted, or offered for sale by Applicant under
Applicant’s Mark and/or Opposer under Opposer’s Mark.

RESPONSE:
Buffett objects to Request No. 16 on the grounds that the request is vague and ambiguous

in its use of the phrase “concerning any exposure or reaction that consumers have.” Buffett

further objects to Request No. 16 on the grounds that it is overly broad and unduly burdensome
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to the extent it requests the production of “all” documents that concern consumer reaction to
Opposer or Applicant’s good and services and Opposer’s Mark or Applicant’s Mark. Buffett
further objects to Request No. 16 on the grounds that it requests the production of documents
- that are neither relevant nor reasonably calculated to lead to the discovery of admissible
evidence. Buffett further objects to Request No. 16 on the grounds that it requests the production
of documents that are confidential and competitively sensitive. Subject to and without waiving
its objections, and subject to the entry of a suitable protective order, Buffett responds that he will
produce certain relevant, non-privileged documents in response to Request No. 16, to tlle extent
that they exist and are in his custody, control, or possession, at a time and place that is mutually
agreeable to the parties.

REQUEST NO. 17:

All studies, surveys, market research, tests, and demographic or consumer profile studies
concerning the ultimate consumers or potential ultimate consumers of products or services
actually or intended to be sold, offered for sale, advertised, or promoted by either Applicant or
Opposer.

RESPONSE:

Buffett objects to Request No. 17 on the grounds that it is overly broad and unduly
burdensome to the extent it requests “all studies, surveys, market research, tests, and
demographic or consumer profile studies.” Buffett further objects to Request No. 17 on the
grounds that it requests the production of documents that are neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence because IE has not limited its
application to any classes or types of consumers and because the request seeks the production of
documents related to goods and services not at issue in this proceeding. Subject to and without

waiving its objections, and subject to the entry of a suitable protective order, Buffett responds

that he will produce certain relevant, non-privileged documents in response to Request No. 17, to
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the extent that they exist and are in his custody, control, or possession, at a time and place that is
mutually agreeable to the parties.

REQUEST NO. 18:

All documents and things pertaining to all advertisements or promotional materials that
Opposer contends are relevant to this action, or upon which Opposer shall rely in this case.

RESPONSE:

Buffett objects to Request No. 18 on the grounds that the request is vague and ambiguous
in its use of the phrase “pertaining to.” Buffett further objects to Request No. 18 on the grounds
that it is overly broad and unduly burdensome to the extent it requests the production of “all
advertisements or promotional materials.” Buffett further objects to Request No. 18 on the
grounds that it requests the production of documents that are neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Buffett further objects to Request No.
18 on the grounds that it requests the production of documents that are confidential and
competitively sensitive. Subject to and without waiving its objections, and subject to the entry of
a suitable protective order, Buffett responds that he will produce certain relevant, non-privileged
documents in response to Request No. 18, to the extent that they exist and are in his custody,
control, or possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 19:

All documents or things concerning any consumer confusion, reaction, comments
(whether positive, negative or otherwise), or complaints which Opposer has received in any
manner, whether by letter, email, telephone, or otherwise.

RESPONSE:
Buffett objects to Request No. 19 on the grounds that it requests the production of

documents that are neither relevant nor reasonably calculated to lead to the discovery of

admissible evidence. Buffett further objects to Request No. 19 on the grounds that it is overly
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broad and unduly burdensome to the extent it requests the production of “all documents or
things concerning” the subject matter of the request. Buffett further objects to Request No. 19
on the grounds that it requests the production of documents that are confidential and
competitively sensitive.

REQUEST NO. 20:

All documents and things referencing or pertaining to any market research conducted by
Opposer with respect to the issues in this action.

RESPONSE:

Buffett objects to Request No. 20 on the grounds that it is overly broad and unduly
burdensome to the extent it requests the production of “all documents and things referencing or
pertaining to” market research done by Buffett. Buffett further objects to Request No. 20 on the
grounds that the use of the phrases “referencing or pertaining to” and “with respect to the issues
in this action” renders the Request vague, ambiguous, overly broad and unduly burdensome..
Buffett further objects to Request No. 20 to the extent that it requests the production of
documents that are neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence. Buffett further objects to Request No. 20 to the extent it requests the
production of documents protected from discovery by the attorney-client privilege, th¢ work
product privilege, or any other applicable priﬁiege, immunity or protection. Buffett further |
objects to Request No. 20 on the grounds thét it requests the production of confidential and
competitively sensitive information. Subject to and without waiving it objections, and subject to
the entry of a suitable protective order, Buffett responds that he will produce certain relevant,
non-privileged documents responsive to Request No. 20, to the extent that they exist and are in

his custody, control, or possession, at a time and place that is mutually agreeable to the parties.
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REQUEST NO. 21:

All documents and things, other than those produced in response to any of the foregoing
requests, upon which the Opposer generally intends to rely upon, in any respect, in connection
with this action.

RESPONSE:

Buffett objects to Request No. 21 on the grounds that it requests the production of
documents that are protected from discovery by the attorney-client privilege, the work product
privilege, and other applicable privileges, immunities, and protections. Buffett further objects to
Request No. 21 on the grounds that it requests the production of documents that are confidential
and co1npetitiveiy sensitive. Buffett further objects to Request No. 21 on the grounds that it is
unduly burdensome to the extent it requests the production of documents already in IE’s
possession or available to IE through publicly available sources. Buffett further objects to
Request No. 21 on the grounds that the request is premature because Buffett has not yet

determined what documents it will introduce or rely upon in this action.

REQUEST NO. 22:

All documents and things pertaining to any agreements or contracts of any kind or nature
upon which Defendants will rely upon in this action.

RESPONSE:

Buffett objects to Request No. 22 to the extent it requests the production of documents
protected from discovery by the attorney-client privilege, the work product privilege, or any
other applicable privilege, immunity, or protection. Buffett further objects to Request No. 22 on
the grounds that it is overly broad and unduly burdensome, and requests the production of
documents that are neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence, to the extent it requests the production of “all documents and things

pertaining relating to any agreements or contracts of any kind or nature.” Buffett further objects
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to Request No. 22 on the grounds that it requests the production of documents that are
confidential and competitively sensitive. Buffett further objects to Request No. 22 on the
grounds that the request 1s premature because Buffett has not yet determined what documents it
will introduce or rely upon in this action. Subject to and without waiving his objections, and
subject to entry of a suitable protective order, Buffett responds that it will produce certain
relevant, non-privileged docum‘ents responsive to Request No. 22, to the extent that they exist
and are in his custody, control, or possession, at a time and place that is mutually agreeable to the
parties.

REQUEST NO. 23:

All documents and things showing that Opposer has “clear priority” over Applicant as
Opposer as set forth in its Notice of Opposition.

- RESPONSE:

Buffett objects to Request No. 23 on the grounds that it is overly broad and unduly
burdensome to the extent it requests the production of “all documents and things showing”
Buffett’s priority over Applicant. Buffett further objects to Request No. 23 on the grounds that
the use of the phrase “showing” renders the Request vague, ambiguous, overly broad and unduly
burdensome. Buffett further objects to Request No. 23 to the extent that it requests the
production of documents that are neither relevant nor reasonably calculatéd to lead to the
discovery of admissible evidence. Buffett further objects to Request No. 23 to the extént it
requests the production of documents protected from discovery by the attorney-client privilege,
the work product privilege, or any other applicable privilege, immunity or protection. Buffett
further objects to Request No. 23 on the grounds that it requests the production of confidential
and competitively sensitive information. Subject to and without waiving his objections, and

subject to the entry of a suitable protective order, Buffett responds that he will produce certain
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relevant, non-privileged documents responsive to Request No. 23, to the extent that théy exist
and are in his custody, control, or possession, at a time and place that is mutually agreeable to the
parties.

REQUEST NO. 24:

All documents and things showing use by Opposer of Applicant’s applied for mark.
RESPONSE:

Buffett objects to Request No. 24 to the exfent it requests the production of
documents protected from discovery by the attorney-client privilege, the work product privilege,
or any other applicablé privilege, immunity, or protection. Buffett further objects to Request
No. 24 on the grounds -that it requests the production of documents that are neither relevant
nor reasonably calculated to lead to the discovery of admissible evidence to the extent it
requésts documents related to Buffett’s use of the mark for goods or services not at issue in
this Oppositidn. Buffett further objects to Request No. 24 on the grounds that the request is
overly broad and unduly burdensome to the extent it requests thé production of “all
documents and things.” Subject to and without waiving his objections, Buffett responds that it
has no relevant documents responsive to Request No. 24.

REQUEST NO. 25:

All documents and things referring or relating to the date of first use in commerce in the
United States by Opposer of the Opposer’s Mark on or in connection with any goods or services,
including, but not limited to, all board meeting minutes, resolutions, internal memoranda,
invoices, advertisements, brochures, labels, tags, product inserts, point of display advertising,
trademark searches, surveys or studies.

RESPONSE:
Buffett objects to Request No. 25 on the grounds that it is overly broad and unduly

burdensome to the extent it requests “all documents and things referring or relating to the date
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of first use ....... including, but not limited to, all board meeting minutes, resolutions, internal
memoranda, invoices, advertisements, brochures, labels, tags, product inserts, point of display
advertising, trademark searches, surveys or studies.” Subject to and without waiving his
objections, and subject to the entry of a suitable protective order, Buffett responds that he will
produce certain relevant, non-privileged documents in response to Request No. 25, to the extent
that they exist and are in his custody, control, or possession, at a ﬁme and place that is mutually
agreeable to the parties.

REQUEST NO. 26:

Representative samples of documents and things referring or relating to the date of the
most recent use in commerce in the United States by Opposer of the Opposer’s Mark in
connection with Opposer’s goods or services. '

RESPONSE:

Buffett objects to Request No. 26 on the grounds that it is vague and ambiguous to the
extent it requests “representative samples of documents and things referring or relating to the
date of the most recent use.” Buffett further objects to Request No. 26 on the grounds that its
use of the phrase “referring orb relating” renders the request overly broad and unduly
burdensome. Subject to and without waiving his objections, Buffett responds that he will
produce certain relevant, non-privileged documents in response to Request No. 26, to the extent
that they exist and are in his custody, .control, or possession, at a time and place that is mutually

agreeable to the parties.

REQUEST NO. 27:

Representative samples of marketing and informational brochures that bear the Opposer’s
Mark that were allegedly mailed in the United States.

atl-f51\553824v01 -20 -



RESPONSE:

Buffett objects to Request No. 27 on the grounds that the request is vague and ambiguous
in its use of the phrase “marketing and informational.” Buffett further objects to Request No. 27
on the grounds that it requests the production of documents that are neither relevant nor
reasonably calculated to lead to the discovery of admissible evidence. Subject to and without
waiving his objections, and subject to the entry of a suitable protective order, Buffett responds
that he will produce certain relevant, non-privileged documents in response to Request No. 27, to
the extent that they exist and are in his custody, control, or possession, at a time and place that is
mutually agreeable to the parties.

REQUEST NO. 28:

All documents and things upon which Applicant intends to rely in establishing
continuous use in commerce in the United States of the Opposer’s Mark in connection with
Opposer’s goods or services from the date since use began until the present.

RESPONSE:

Buffett objects to Request No. 28 to the extent it requests the production of documents
protected from discovery by the attorney-client privilege, the work product privilege, or any
other applicable privilege, immunity, or protection. Buffett further objects to Request No. 28 on
the grounds that it is overly broad and unduly burdensome, and requests the production of
documents that are neither relevant nor reasonably calculated to lead to the -discovery of
admissible evidence. Buffett further objects to Request No. 28 on the grounds that it requests
the production of documents that are confidential and competitively sensitive. Buffett further
objects to Request No. 28 on the grounds that the request is premature because Buffett has not
yet determined what documents it will introduce or rely upon in this action. Subject to and

without waiving his objections, and subject to entry of a suitable protective order, Buffett
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responds that he will produce certain relevant, non-privileged documents responsive to Request
No. 28, to the extent that they exist and are in his custody, control, or possession, at a time and
place that is mutually agreeable to the parties.

REQUEST NO. 29:

All documents and things referring or relating to instances in which a person has been
confused, deceived, or mistaken about the source of (2) Opposer’s goods or services sold under
the Opposer’s Mark, believing them to be Applicant’s goods or services, or (b) Applicant’s
goods or services, believing them to be Opposer’s goods or services sold under the Opposer’s
Mark, or (c) Opposer’s goods or services or Applicant’s goods or services sold under the
Opposer’s Mark, believing that Opposer and Applicant were a single entity or related entity.
RESPONSE:

Buffett objects to Request No. 29 on the grounds that the use of the phrases “all

EEEN )

documents and things,” “referring or relating to,” and “in which a person has been confused,
deceived, or mistaken about the source” renders the request vague, ambiguous, overly broad and
unduly burdensome. Buffett further objects to Request No. 29 to the extent that it requests the
production of documents protected from discovery by the attorney-client privilege, work product
privilege, or any other applicable privilege, immunity, or protection. Buffett further objects to
Request No. 29 on the grounds that it requests the production of documents that are confidential
and competitively sensitive and/or that Buffett may be prohibited from disclosing by agreement.
Subject to and without waiving his objections, Buffett will produce relevant, non-privileged, and
non-confidential documents responsive to Request No. 29, to the extent that they exiot and are in

his custody, control, or possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 30:

All documents and things ever sent or received by Opposer regarding any allegation that
others have infringed the Opposer’s Mark, or regarding any allegations by another person that
Applicant has infringed said another person’s mark by Applicant’s use of the Opposer’s Mark.
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RESPONSE:
Buffett objects to Request No. 30 on the grounds that the use of the phrases “all

22 CC

documents and things,” “ever sent or received,” “regarding any allegations,” and “another person
that Applicant has infringed said another person’s mark™ renders the request vague, ambiguous,
overly broad and unduly burdensome. Buffett further objects to Request No. 30 on the grounds
that it requests the production of documents that are neither relevant nor reasonably calculated to
lead to the discovery of admissible evidence. Buffett further objects to Request No. 30 to the
extent that it requests thé production of documents protected from discovery by the attorney-
client privilege, work product privilege, or any other applicable privilege, immunity, or
protection. Buffett further objects to Request No. 30 on the grounds that it requests the
production of documents that are confidential and competitively sénsitive and/or that Buffett
may be prohibited from disclosing by agreement. Subject to and without waiving his objections,
Buffett will produce relevant, non-privileged, and non-confidential documents responsive to
Request No. 30, to the extent that they exist and are in his custody, control, or possession, at a

time and place that is mutually agreeable to the parties.

REQUEST NO. 31:

All documents and things referring or relating to inter parties state or federal trademark
official proceedings, or inter parties state or federal court proceedings, in which the Opposer’s
Mark was involved.

RESPONSE:

Buffett objects to Request No. 31 on the grounds that the use of the phrases “all

documents and things” and “referring or relating to” renders the request vague, ambiguous,

overly broad and unduly burdensome. Buffett further objects to Request No. 31 on the grounds

that it requests the production of documents that are neither relevant nor reasonably calculated to
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lead to the discovery of admissible evidence. Buffett further objects to Request No. 31 to the
extent that it requests the production of documents protected from discovery by the attorney-
client privilege, work product privilege, or any other applicable privilegé, immunity, or
protection. Buffett further objects to Request No. 31 on the grounds that it requests the
production of documents that are confidential and competitively sensitive and/or that Buffett
may be prohibited from disclosing by agreement. Subject to and without waiving his objections,
Buffett will produce relevant, non-privileged, and non-confidential documents responsive to
Request No. 31, to the extent that they exist and are in his custody, control, or possession, at a
time and place that is mutually agreeable to the parties.

REQUEST NO. 32:

All documents and things referring or relating to polls, tests, ratings, studies, surveys or
investigations conducted by or for Opposer relating to the Opposer’s Mark.

RESPONSE:

Buffett objects to Request No. 32 to the extent it requests the production of documents
protected from discovery by the attorney-client privilege, the work product privilege, or any
other applicable privilege, immunity or protection. Subject to and without waiving its
objections, Buffett responds that it has no relevant, non-privileged documents responsive to
Request No. 32 other than information available publicly through the on-line database of the
U.S. Patent and Trademark Office or in the possession of IE. Because IE ah'eady has these
documents, Buffett will not produce them in response hereto.

REQUEST NO. 33:

All documents and things concerning Opposer’s policies regarding retention, storage,
filing and destruction of documents and things. '
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RESPONSE:

Buffett objects to Request No. 33 on the grounds that it is overly broad and unduly
burdensome to the extent it requests the production of “all documents and things concerning”
Buffett’s document retention policy. Buffett further objects to Request No. 33 on the vgrounds
that it requests the production of documents that are protected from discovery by the attorney-
client privilege. Subject to and without waiving his objections, and subject to the entry of a
suitable protective order, Buffett responds that it will produce certain relevant, non-privileged
documents in response to Request No. 33, to the extent that they exist and are in his custody,
control, or possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 34:

All documents or things referring or relating to or identifying any trademarks, service |
marks, or trade names known by Applicant which employ the Opposer’s Mark or any similar
term or variation thereof. :

RESPONSE:

Buffett objects to Request No. 34 to the extent it requests the production of
documents protected from discovery by the attorney-client privilege, the work product privilege,
‘or any other applicable privilege, immunity, or protection. Buffett further objects to Request No.
34 on the grounds that it seeks documents and things referring or relating to Applicant’s
knowledge. Buffett is Opposer and has no knowledge of Applicant’s knowledge of the requested
subject matter. Accordingly, this request is vague, ambiguous, and unintelligible. Buffett
further objects to Request No. 34 on the grounds that it requests the production of documents -
that are neither relevant nor reasonably calculated to lead to the discovery of admissible
evidence to the extent it requests documents related to Buffett’s use of marks and goods or

services not at issue in this Opposition. Buffett further objects to Request No. 34 on the
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grounds that the request is overly broad and unduly burdensome to the extent it requests the
production of “all documents or things.” Subject to and without waiving his objections,
Buffett responds that it has no relevant documents responsive to Request No. 34.

REQUEST NO. 35:

All documents referring or relating to or comprising of any investigation conducted on
behalf of Opposer in connection with the Opposer’s Mark.

RESPONSE:

Buffett objects to Request No. 35 to the extent it requésts the production of
documents protected from discovery by the attorney-client privilege, the work product privilege,
or any other applicable privilege, immunity, or protection. Buffett further objects to Request
No. 35 on the grounds that it requests the production of documents that are neither relevant
nor reasonably calculated to lead to the discovery of admissible evidence. Buffett further
objects to Request No. 35 on the grounds that the request is overly broad and unduly
burdensome to the extent it requests the production of “all documents.” Subject to and
without waiving his objections, and subject to the entry of a suitable protective order, Buffett
responds that he will produce certain relevant, non-privileged documents in response to Request
No. 35, to the extent that they exist and are in his custody, control, or possession, at a time and
place that is mutually agreeable to the parties.

REQUEST NO. 36:

Representative samples of each different label, package, advertisement, catalog,
brochure, or other promotional print, broadcast or media means in which the Opposer’s Mark has
been used by Opposer.

RESPONSE:
Buffett objects to Request No. 34 on the grounds that the request is vague and ambiguous

in its use of the phrase “other promotional print, broadcast, or media means.” Buffett further
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objects to Request No. 34 on the grounds that it is overly broad and unduly burdensome to the
extent it requests the production of “each different label, package, advertisement, catalog,
brochure, or other promotional print, broadcast or media means.” Buffett further objects to
Request No. 34 on the grounds that it requests the production of documents that are neither
relevant nor reasonably calculated to lead to the discovery of admissible evidence. Buffett
further objects to Request No. 34 on the grounds that it requests the production of documents
that are confidential and competitively sensitive. Subject to and without waiving his objections,
and subject fo the entry of a suitable protective order, Buffett responds that he will produce
certain relevant, non-privileged documents in response to Request No. 34, to the extent that they
exist and are in his custody, control, or possession, at a time and place that is mutually agreeable
to the parties.

REQUEST NO. 37:

All documents and things referring or relating to the advertising or marketing of any
goods or services bearing the Opposer’s Mark that Opposer has made, used, sold or offered for
sale. .

RESPONSE:

Buffett objects to Request No. 37 on the grounds that the request isvvague and ambiguous
in its use of the phrase “referring or relating.” Buffett further objects to Request No. 37 on the
grounds that it is overly broad and unduly burdensome to the extent it requests the production of
“a1]” documents that relate to advertising and marketing of Buffett’s goods or services. Buffett
further objects to Request No. 37 on the grounds that it requests the production of documents
that are neither relevant nor reasonably calculated to lead to the discovery of admissible

evidence. Buffett further objects to Request No. 37 on the grounds that it requests the production

of documents that are confidential and competitively sensitive. Subject to and without waiving
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his objections, and subject to the entry of a suitable protective order, Buffett responds that he will
produce certain relevant, non-privileged documents in response to Request No. 37, to the extent
that they exist and are in his custody, control, or possession, at a time and place that is mutually
agreeable to the parties.

REQUEST NO. 38:

All documents and things which relate or refer to Opposer’s advertising and/or marketing
of the Opposer’s Mark, including, but not limited to, promotional items, advertisements,
magazines, brochures, flyers, packaging designs, sales literature and correspondence.
RESPONSE:

Buffett objects to Request No. 38 on the grounds that the request is vague and ambiguous
in its use of the phrase “relate or refer.” Buffett further objects to Request No. 38 on the grounds
that it is overly broad and unduly burdensome to the extent it requests the production of “all”
documents that relate to advertising and marketing of Buffett’s Mark. Buffett further objects to
Request No. 38 on the grounds that it requests the production of documents that are neither
| relevant nor reasonably calculated to lead to the discovery of admissible evidence. Buffett
further objects to Request No. 38 on the grounds that it requests the production of documents
that are confidential and competitively sensitive. Subject to and without waiving his objections,
and subject to the entry of a suitable protective order, Buffett responds that he will produce
certain relevant, non-privileged documents in response to Request No. 38, to the extent that they
exist and are in his custody, control, or possession, at a time and place that is mutually agreeable

to the parties.

REQUEST NO. 39:

All documents and things concerning business plans Opposer has made in connection
with the Opposer’s Mark, including but not limited to marketing plans, advertising plans and
business forecasts.
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RESPONSE:

Buffett objects to Request No. 39 on the grounds that the request is vague and ambiguous
in its use of the phrase “concerning.” Buffett further objects to Request No. 39 on the grounds
that it is overly broad and unduly burdensome to the extent it requests the production of “all”
documents and things that relate to Opposer’s business plans. Buffett further objects to Request
No. 39 on the grounds that it requests the production of documents that are neither relevant nor
reasonably calculated to lead to the discovery of admissible evidence. Buffett further objects to
Request No. 39 on the grounds that it requests the production of documents that are confidential
and competitively sensitive. Subject to and Witllout waiving his objections, and subject to the
entry of a suitable protective order, Buffett responds that he will produce certain relevant, non-
privileged documents in response to Request No. 39, to the extent that they exist and are in his
custody, control, or possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 40:

A sample and/or description of any and all goods or services offered and/or sold by
Opposer under the Opposer’s Mark.

RESPONSE:

Buffett objects to Request No. 40 on the grounds that it is overly broad and unduly
burdensome to the extent it requests the production of samples or descriptions of “‘any and all
goods or services” offered by Buffett under his mark‘. Buffett further objects to Request No. 40
on the grounds that it requests the production of documents that are neither relevant nor
reasonably calculated to lead to the discovery of admissible evidence to the extent it requests
documents related to Buffett’s use of marks and goods or services not at issue in this
Opposition. Buffett further objects to Request No. 40 on the grounds that it requests the

production of documents that are confidential and competitively sensitive. Subject to and
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without waiving his objections, and subject to the entry of a suitable protective order, Buffett
responds that he will produce certain relevant, non-privileged documents in response to Request
No. 40, to the extent that they exist and are in his custody, control, or possession, at a time and
place that is mutually agreeable to the parties.

REQUEST NO. 41:

All documents and things from which can be determined the amount of money which
Opposer has expended on advertising or promoting the Opposer’s Mark in the United States.

RESPONSE:

Buffett objects to Request No. 41 on the grounds that the request is vague and ambiguous
in its use of the phrases “from which can be determined” and “expended on advertising or
promoting.” Buffett further objects to Request No. 41 on the grounds that it is overly broad and
unduly burdensome to the extent it requests the production of “all” documents that relate to the
amount of money expended on advertising and promoting of Buffett’s mark. Buffett further
objects to Request No. 41 on the grounds that it requests the production of documents that are
neither relevant nor reasonably calculated to lead to the discovery of admissible evidence.
Buffett further objects to Request No. 41 on the grounds that it requests the production of
documents that are confidential and competitively sensitive. Subject to and without waiving his_
objections, and subject to ti1e entry of a suitable protective order, Buffett i'esponds that he will
produce certain relevant, non-privileged documents in response to Request No. 41, to the extent
that they exist and are in his custody, control, or possession, at a time and place that is mutually
agreeable to the parties.

REQUEST NO. 42:

All documents and things concerning the commercial impression Opposer intends or
intended the Opposer’s Mark to have.
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RESPONSE:

Buffett objects to Requesf No. 42 on the grounds that the request is vague and ambiguous
in its use of the phrases “commercial impression” and “intends or intended.” Buffett further
objects to Request No. 42 on the grounds that it is overly broad and unduly burdensome to the
extent it requests the production of *“all” documents that relate to the commercial impression of
Buffett’s mark. Buffett further objects to Request No. 42 on the grounds that it requests the
production of documents that are neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. Buffett further objects to Request No. 42 on the grounds that
it requests the production of documents that are confidential and competitively sensitive. Subject
to and without waiving his objections, and subject to the entry of a suitable protective order,
Buffett responds that he will produce certain relevant, non-privileged documents in response to
Request No. 42, to the extent that they exist and are in his custody, control, or possession, at a
time and place that is mutually agreeable to the parties.

REQUEST NO. 43:

Each and every contract, agreement or other understanding, written and oral, between
Opposer and any other entity concerning use of the Opposer’s Mark or variations thereof.

RESPONSE:

Buffett obj écts to Request No. 43 to the extent it requests the production of documents
protected from discovery by the attorney-client privilege, the work product privilege, or any
other applicable privilege, immunity, or protection. Buffett further objects to Request No. 43 on
the grounds that it is overly broad and unduly burdensome, and requests the production of
documents that are neither relevant nor reasonably calculated to lead to | the discovery of
admissible evidence to the extent it requests the production of “each and every contract,

agreement or other understanding, written and oral, between Opposer and any other entity.”
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Buffett further objects to Réquest No. 43 on the grounds that it requests the producﬁon of
documents that are confidential and competitively sensitive. Subject to and without waiving his
objections, and subject to entry of a suitable protective order, Buffett responds that it will
produce certain relevant, non-privileged documents responsive to Request No. 43, to the extent
that they exist and are in his custody, control, or possession, at a time and place that is mutually
agreeable to the parties.

REQUEST NO. 44:

Each and every search conducted by or on behalf of Opposer regarding use of fhe
Accused Mark or trademarks similar to the Opposer’s Mark.

RESPONSE:

Buffett objects to Request No. 44 to the extent it requests the production of documents
protected from discovery by the attorney-client privilege, the work product privilege, or any
other applicable privilege, immunity or protection. Subject to and without waiving its
objections, Buffett responds that it has no relevant, non-privileged documents responsive to
Request No. 44 other than information available publicly through the on-line database of the
U.S. Patent and Trademark Office or in the possession of IE. Because IE already has these
documents, Buffett will not produce them in response hereto.

REQUEST NO. 45:

All documents and things identified in Opposer’s Responses to Applicant’s First Set of
Interrogatories.

RESPONSE:
Buffett incorporates by reference each of its General Objections and each of the
‘objections stated in response to the relevant interrogatories. Subject to and without waiving his

objections, and subject to the entry of a suitable protective order, Buffett responds that it will
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produce relevant, non-privileged documents responsive to Request No. 45, to the extent that they
exist and are in his custody, control, or possession, at a time and place that is mutually agreeable
to the parties.

REQUEST NO. 46: '

All documents and things which Opposer believes provides any support for each refusal
to admit (or deny) in the accompanying Applicant’s First Set of Request for Admissions.

RESPONSE:

Buffett incbrporates by reference each of its Generai Objectibns and each of .ﬂle
objections stated in response to the relevant requests for admission. Buffett further objects to
Request No. 46 on the grounds that Applicant did not serve Buffett with any requests for
admission. Subject to and without waiving his objections, Buffett responds that it has no
relevant documents responsive to Request No. 46.

REQUEST NO. 47:

All documents and things which Opposer believes provide any support for each factual
allegation set forth by Opposer in the Notice of Opposition filed herein.

RESPONSE:

Buffett objects to Request No. 47 on the grounds that it requests the production of
documents that are protected from discovery by the attorney-client privilege, the work product
privilege, and other applicaBle privileges, immunities, and protections. Buffett further objects to
Request No. 47 on the grounds that it requests the production of documents that are confidential
and competitively sensitive. Buffett further objects to Request No. 47 on the grounds that it is
unduly burdensome to the extent it requests the production of “all documents and things which
Opposer believes provide any support for each factual allegation set forth by Opposer.” Subject

to and without waiving his objections, and subject to the entry of a suitable protective order,
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Buffett responds that it will produce relevant, non-privileged documents responsive to Request
No. 47, to the extent that they exist and are in his custody, control, or possession, at a time and
place that is mutually agreeable to the parties.

REQUEST NO. 48:

All documents and things that Opposer believes provide any factual or legal support for
Opposer’s contention that there is a likelihood of confusion between the Opposer’s Mark and the
Applicant’s Mark
RESPONSE:

Buffett objects to Request No. 48 on the grounds that it requests the production of
documents that are protected from discovery by the attorney-client privilege, the work product
privilege, and other applicable privileges, immunities, and protections. Buffett further objects to
Re‘quest No. 48 on the grounds that it is unduly burdensome to the extent it requests the
production of “all documents and things that Opposer believes provide any factual or legal
support” likelihood of confusion. Subject to and without waiving his objections, and subject to
the entry of a suitable protective order, Buffett responds that it will produce relevant, non-
privileged documents responsive to Request No. 48, to the extent that they exist and are in his

custody, control, or possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 49:

All documents and things referring or relating to Opposer’s applications to register the
Opposer’s Mark, or any registrations to the Opposer’s Mark in the United States.

RESPONSE:

Buffett objects to Request No. 49 on the grounds that it requests the production of
documents that are protected from discovery by the attorney-client privilege, the work product
privilege, and other applicable privileges, immunities, and protections. Buffett further objects to

Request No. 49 on the grounds that it is unduly burdensome to the extent it requests the
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production of “all documents and things referring or relating to Opposer’s applications.” Subject
to and without waiving his objections, and subject to the entry of a suitable protective order,
Buffett responds that it will produce relevant, non-privileged documents responsive to Request
No. 49, to the extent that they exist and are in his custody, control, or possession, at a time and
place that is mutually agreeable to the parties.

REQUEST NO. 50:

All document and things referring or relating to Applicant or Applicant’s Marks.
RESPONSE:

Buffett objects to Request No. 50 to the extent it requests the production of documents
protected from discévery by the attomey-client privilege, the work product privilege, or any
other applicable privilege, immunity or protection. Subject to and without waiving its
objections, Buffett responds that it has no relevant, non-privileged documents responsive to
Request No. 50 other than information available publicly through the on-line database éf the
U.S. Patent and Trademark Office or in the possession of IE. Because IE already has these
documents, Buffett will not produce them in response hereto.

REQUEST NO. 51:

All documents and things from which Applicant can determine the monthly and annual
sales in dollars and units of goods or services in connection with the Opposer’s Mark.

RESPONSE:

Buffett objects to Request No. 51 on the grounds that it requests the production of
documents that are neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence. Buffett further objects to Request No. 51 on the grounds that it is overly
broad and unduly burdensome to the extent it requests “all documents and things.” Buffett

further objects to Request No. 51 on the grounds that its use of the phrases “from which
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Applicant can determine” and “in connection with” renders the request vague and ambiguous.
Buffett further objects on the grounds that it requests the production of documents that are
confidential and competitively sensitive. Buffett further objects to Request No. 51 on the
grounds that the request is overly broad and unduly burdensome since it is not limited in time.
Subject to and without waiving its objections, and subject to the entry of a suitable protective
“order, Buffett responds that he will produce certain relevant, non-privileged documents
responsive to Request No. 51, to the extent that they exist and are in his custody, control, or
possession, at é time and place that is mutually agreeable to the parties.

REQUEST NO. 52:

Representative samples of documents and things concerning the types, characteristics,
geographic markets, classes or identities of persons who purchase or obtain Opposer’s goods or
services identified by the Opposer’s Mark.

RESPONSE:

Buffett objects to Request No. 52 on the grounds that it is overly broad and unduly
burdensome to the extent it requests “documents and things concerning the types, characteristics,
geographic markets, classes or identities of persons who purchase or obtain Opposer’s goods or
services.” Buffett further objects to Request No. 52 on the grounds that it requests the
- production of documents that are neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence because IE has not limited its application to any classes or
types of customers and because the request seeks the production of documents related to goods
and services not at issue in this proceeding. Subject to and without waiving its objections, and

subject to the entry of a suitable protective order, Buffett responds that he will produce certain

relevant, non-privileged documents in response to Request No. 52, to the extent that they exist
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and are in his custody, control, or possession, at a time and place that is mutually agreeable to the
parties.

REQUEST NO. 53:

All documents and things referring or relating to the channels of trade through which
goods and services bearing the Opposer’s Mark are marketed, distributed and/or sold.

RESPONSE:

Buffett objects to_Request No. 53 on the grounds that it is overly broad and unduly
burdensome to the extent it requests “all documents and things referring or relating to‘the
channels of trade” fbr Buffett’s goods or services. Buffett further objects to Request No. 53 on
the grounds that it requests the production of documents that are neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence because IE has not limited its
application to any specific channels of trade and because the request seeks the production of
documents related to goods and services not at issue in this proceeding. Subject to and without
waiving its objections, and subject to the entry of a suitable protective order, Buffett responds |
that he will produce certain relevant, non-privileged documents in response to Request No. 53, to
the extent that they exist and are in his custody, control, or possession, at a time and place that is
mutually agreeable to the parties.

REQUEST NO. 54:

All documents and things identifying all locations where goods and services bearing the
Opposer’s Mark are sold or offered for sale.

RESPONSE:
Buffett objects to Request No. 54 on the grounds that it is overly broad and unduly
burdensome to the extent it requests “all documents and things identifying all locations™ where

Buffett’s goods or services are sold or offered for sale. Buffett further objects to Request No. 54
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on the grounds that it requests the production of documents that are neither relevant nor
reasonably calculated to lead to the discovery of admissible evidence because IE has not limited
its application to any specific geographical location and because the request seeks the production
of documents related to goods and services not at issue in this proceeding. Subject to and
without waiving its objections, and subject to the entry of a suitable protective order, Buffett
responds that he will produce certain relevant, non-privileged documents in response to Request
No. 54, to the extent that they exist and are in his custody, control, or possession, at a time and
place that is mutually agreeable to the parties.

REQUEST NO. 55:

All documents referring or relating to Opposer’s selection, intended use, adoption and/or
use of the Opposer’s Mark, including, but not limited to, all board meeting minutes, resolutions,
internal memoranda, notes, writings, invoices, advertissments, brochures, labels, tags, product
inserts, point of display advertising, trademark searches, registrations with any federal or state
governmental entities, surveys, studies or tangible expressions of any kind or nature.
RESPONSE:

Buffett objects to Request No. 55 on the grounds that it is overly broad and unduly
burdensome to the extent it requests “all documents referring or relating to” the subject matter
of the request. Buffett further objects to Request No. 55 on the grounds that its use of the
phrases “selection,” “intended use,” and “adoption” renders the request vague and
ambiguous. Subject to and without waiving his objections, and subject to the entry of a suitable
protective order, Buffett responds that he will produce certain relevant, non-privileged
documents in response to Request No. 55, to the extent that they exist and are in his custody,

control, or possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 56:

All documents and things referring or relating to any plans Opposer has to expand use of
the Opposer’s Mark.
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RESPONSE:

Buffett objects to Request No. 56 on the grounds that it requests the production of
documents that are neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence. Buffett further objects to Request No. 56 on the grounds that it réquests the
production of documents that are confidential and competitively sensitive. Buffett further
objects to Request No. 56 on the grounds that it is overly broad and unduly burdensome to the
extent it requests the production of “all documents and things” relating to the subject matter of
the request.

REQUEST NO. 57:

All documents and things referring or relating to any other marks considered by Opposer
for use in connection with Opposer’s goods or services.

RESPONSE:

Buffett objects to Request No. 57 on the grounds that it requests the production of
documents that are neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence. Buffett further objects to Request No. 57 on the grounds that it requests the
production of documents that are confidential and competitively sensitive. Buffett further
objects to Request No. 57 on_v the grounds that it is overly broad and unduly burdensome to the
extent it requests the production of “all documents and things” relating to the subject matter of
the request.

REQUEST NO. 58:

All documents and things concerning Opposer’s efforts to enforce Opposer’s rights in the
Opposer’s Mark against any third persons other than the Applicant.

RESPONSE:
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Buffett objects to Request No. 58 on the grounds that the use of the phrases “all

EEIN49

documents and things,” “concerning,” and “against any third persons” renders the request vague,
ambiguous, overly broad and unduly burdensome. Buffett further objects to Request No. 58 to
the extent that it requests the production of documents protected from discovery by the attorney-
client privilege, work product privilege, or any other applicable privilege, immunity, or
protection. Buffett further objects to Request No. 58 on the grounds that it requests the
production of documents that are confidential and competitively sensitive and/or that Buffett
may be prohibited from disclosing by agreement. Subject to and without waiving his objections,
Buffett will produce relevant, non-privileged, and non-confidential documents responsivé to
Request No. 58, to the extent that they exiét and are in his custody, control, or possession, at a

time and place that is mutually agreeable to the parties.

REQUEST NO. 59:

Copies of all Opposer’s customer lists for goods or services offered under the Opposer’s
Mark.

RESPONSE:

Buffett objects to Request No. 59 on the grounds that it is overly broad and unduly
burdensome to the extent it requests “copies of all Opposer’s customer lists.” Buffett further
objects to Request No. 59 on the grouﬁds that it requests the production of .documents that are
neither relevant nor reasonably calculated to lead to the discovery of admissible evidence
because IE has not limited its application to any classes or types of customers and because the
request seeks thé production of documents related to goods and services 1.10t at issue in this
proceeding. Subject to and without waiving its objections, and subject to the entry of a suitable

protective order, Buffett responds that he will produce certain relevant, non-privileged

atl-fs1\553824v01 - 40 -



documents in response to Request No. 59, to the extent that they exist and are in his custody,
control, or possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 60:

All documents related to any third party use of the Opposer’s Mark or any variation
thereof.

RESPONSE:
Buffett objects to Request No. 60 on the grounds that the use of the phrases “all

EE 13

documents,” “related,” and “any ‘third party use” renders the request vague, ambiguous, overly
broad and unduly burdensome. Buffett further objects to Request No. 60 to the extent that it
requests the production of documents protected from discovery by the attorlley;cliellt privilege,
work product privilege, or any other applicable privilege, immunity, or protection. Buffett
further objects to Request No. 60 on the grounds that it requests the production of documents
that are confidential and competitively sensitive and/or that Buffett may be prohibited from
disclosing by agreement. Subject to and without waiving his objections, Buffett will produce
relevant, non-privileged, and non-confidential documents responsive to Request No. 60, to the
extent that they exist and are in his custody, control, or possession, at a time and place that is

mutually agreeable to the parties.

REQUEST NO. 61:

All documents referring or relating to any objection raised to Opposer’s use or
registration of the Opposer’s Mark, by any third party apart from the present proceeding.

RESPONSE:

Buffett objects to Request No. 61 on the grounds that the use of the phrases “all
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documents,” “referring or relating,” “any third party,” and “any objection raised” renders the

request vague, ambiguous, overly broad and unduly burdensome. Buffett further objects‘to
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Request No. 61 to the extent that it requests the production of documents protected from
discovery by the attorney-client privilege, work product privilege, or any other applicable
privilege, immunity, or protection. Buffett further objects to Request No. 61 on the grounds that
it requests the production of documents that are confidential and competitively sensitive and/or
* that Buffett may be prohibited from disclosing by agreement. Subject to and without waiving his
objections, Buffett will produce relevant, non-privileged, and non-confidential documents
responsive to Request No. 61, to the extent that they exist and are in his custody, control, or
possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 62:

All documents referring or relating to any claimed predecessor in title to the Opposer’s
Mark or any variation thereof.

RESPONSE:
Buffett objects to Request No. 62 on the grounds that the use of the phrases “all
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documents,” “referring or relating,” and “any claimed predecessor in title,” renders the request
vague, ambiguous, overly broad and unduly burdensome. Buffett further obj‘ects to Request No.
62 to the extent that it requests the production of documents protected from discovery by the
attorney-client privilege, work product privilege, or any other applicable privilege, immunity, or
protection. Buffett fui‘tlmr objects to Request No. 62 on the grounds that it requests the
production of documents that are confidential and competitively sensitive and/or that Buffett
may be prohibited from disclosing by agreement. Subject to and without waiving his objections,
Buffett states that there are no relevant, non-privileged, and non-confidential documents

responsive to Request No. 62, to the extent that they exist and are in his custody, control, or

possession, at a time and place that is mutually agreeable to the parties.
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REQUEST NO. 63:

All documents referring or relating to any attempt by Opposer to register the Opposer’s
Mark (other than the case in issue) or any variation thereof under the laws of any state or before
the U.S. Patent and Trademark Office.
RESPONSE:

Buffett objects to Request No. 63 on the grounds that the use of the phrases “all
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documents,” “referring or relating,” “other than the case in issue,” and “any attempt,” renders the
request vague, ambiguous, overly broad and unduly burdensome. Buffett further objects to
Request No. 63 to the extent that it requests the production of documents protected from
discovery by the attorney-client privilege, work product privilege, or any other applicable
privilege, immunity, or protection. Buffett further objects to Request No. 63 on the grounds that
it requests the production of documents that are confidential and competitively sensitive and/or
that Buffett may be prohibited from disclosing by agreement. Subject to and without waiving his
objections, Buffett states that there are no relevant, non-privileged, and non-confidential

documents responsive to Request No. 63.

REQUEST NO. 64:

Representative documents related to all Opposer’s costs associated with the promotion of
any and all goods or services bearing the Opposer’s Mark.

RESPONSE:

Buffett obj ecfs to Request No. 64 on the grounds that the request is vague and ambiguous
in its use of the phrases “related to all Opposer’s costs” and “associated with the promotion of
any and all goods or services.” Buffett further objects to Request No. 64 on the grounds that it is
overly broad and unduly burdensome to the extent it requests the production of documents
related to “all costs” that relate to the amount of money expended on promotion of Buffett’s

goods or services. Buffett further objects to Request No. 64 on the grounds that it requests the
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production of documents that are neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. Buffett further objects to Request No. 64 on the grounds that
it requests the production of documents that are confidential and competitively sensitive. Subject
to and without waiving his objections, and subject to the entry of a suitable protective order,
Buffett responds that he will produce certain relevant, non-privileged documents in response to
Request No. 64, to the extent that they exist and are in his custo‘dy, control, or possession, at a
time and place that is mutually agreeable to the parties.

REQUEST NO. 65:

Representative documents related to all Opposer’s costs associated with Opposer’s use of
the Opposer’s Mark on the internet.

RESPONSE:

Buffeit objects to Request No. 65 on the grounds that the request is vague and ambiguous
in its use of the phrases “related to all Opposer’s costs” and “Opposer’s use of the Opposer’s
Mark on the internet.” Buffett further objects to Request No. 65 on the grounds that it is overly
broad and unduly burdensome to the extent it requests the production of documents related to
“all Opposer’s costs” that relate to the amount of money expended on the use of Buffett’s mark
on the Internet. Buffett further objécts to Request No. 65 on the grounds that it requests the
production of documents that are neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. Buffett further objects to Request No. 65 on the grounds that
it requests the production of documents that are confidential and competitively sensitive. Subject
to and without waiving his objections, and subject to the entry of a suitable protective order,
Buffett responds that he will produce certain relevant, non-privileged documents in response to
Request No. 65, to the extent that they exist and are in his custody, control, or possession, at a

time and place that is mutually agreeable to the parties.
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REQUEST NO. 66:

All documents and things related to the promotion of Opposer’s goods or services
through the use of the internet.

RESPONSE:

Buffett objects to‘ Request No. 66 on the grounds that the request is vague and ambiguous
in its use of the phrase “related.” Buffett further objects to Request No. 66 on the grounds that it
is overly broad and u11.du1y burdensome to the extent it requests the production of “all”
documents that relate to promotion of Buffett’s goods or services on the internet. Buffett further
objects to Request No. 66 on the grounds that it requests the production of documents that are
neither relevant nor reasonably calculated to lead to the discovery of admissible evidence.
Buffett further objects to Request No. 66 on the grounds that it requests the production of
documents that are confidential and competitively sensitive. Subject to and without waiving his
objections, and subject to the entry of a suitable protective order, Buffett responds that he will
produce certain relevant, noh—privilegéd documents in response to Request No. 66, to the extent
that they exist and are in his custody, control, or possession, at a time and place that is mutually
agreeable to the parties.

REQUEST NO. 67:

All documents and things referring or relating to the date of first use of Opposer’s
website bearing the Opposer’s Mark.

RESPONSE:

Buffett objects to Request No. 67 on the grounds that the request is.vague and ambiguous
in its use of the phrase “referring or relating.” Buffett further objects to Request No. 66 on the
grounds that it is overly broad and unduly burdehsome to the extent it requests the production of

“all” documents and things that relate to Opposer’s website. Buffett further objects to Request
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No. 67 on the grounds that it requests the production of documents that are neither relevant nor
reasonably calculated to lead to the discovery of admissible evidence. Buffett further objects to
Request No. 67 on the grounds that it requests the production of documents that are confidential
and competitively sensitive. Subject to and without waiving his objections, and subject to the
entry of a suitable protective order, Buffett responds that he will produce certain relevant, non-
privileged documents in response to Request No. 67, to the extent that they exist and are in his
custody, control, or possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 68:

All correspondence among and between Applicant and Opposer.
RESPONSE:

Buffett objects to Request No. 68 on the grounds that the request is vague and ambiguous
in its use of the term “correspondence.” Buffett further objects to Request No. 68 on the grounds
that it is overly broad and unduly burdensome to the extent it requests the production of “all”
correspondence between the parties. Subject to and without waiving his objections, and subject
to the entry of a suitable protective order, Buffett responds that he will produce certain relevant,
non-privileged documents in response to Request No. 68, to the extent that ﬂ1ey exist and are in
his custody, control, or possession, at a time and place that is mutually agreeable to the parties.

REQUEST NO. 69:

All documents and things which relate or refer to any written, telephonic or electronic
correspondence between Applicant and Opposer.

RESPONSE:
Buffett objects to Request No. 69 on the grounds that the request is vague and ambiguous
in its use of the phrase “written, telephonic or electronic correspondence.” Buffett further

objects to Request No. 69 on the grounds that it is overly broad and unduly burdensome to the

atl-fs1\553824v01 -46 -



extent it requests the production of “all documents and things which relate or refer” to
correspondence between the parties. Buffett further objects to Request No. 69 to the extent that
it requests the production of documents protected from discovery by the attorney-client privilege,
work product privilege, or any other applicable privilege, immunity, or protection. Subject to
and without waiving his objections, and subject to the entry of a suitable protective order, Buffett
responds that he will produce certain relevant, non-privileged documents in response to Request
No. 69, to the extent that they exist and are in his custody, control, or possession, at a time and
place that is mutually agreeable to the parties.

REQUEST NO. 70:

All documents referring or relating to Opposer’s first knowledge of Applicant’s Mark.
RESPONSE: |

Buffett objects to Request No. 70 to the extent it requests the production of documents
protected from discovery by the attorney-client privilege, the work product privilége, or any
other applicable privilege, immunity or protection. Subject to and without waiving its
objections, Buffett responds that it has no relevant, non-privileged documents responsive to
Request No. 70 other than information available publicly through the on-line database of the
U.S. Patent and Trademark Office or in the possession of IE. Because IE alfeady has these
documents, Buffett will not produce them in response hereto.

REQUEST NO. 71:

All documents referring or relating to or tending to show any possible or actual confusion
between the Opposer’s Mark and Applicant’s Mark.

RESPONSE:
Buffett objects to Request No. 71 on the grounds that the use of the phrases “all
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documents,” “referring or relating to or tending to show,” and “any possible or actual confusion”
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renders the request vague, ambiguous, overly broad and unduly burdensome. Buffett further
objects to Request No. 71 to the extent that it requésts the production of documents protected
from discovery by the attorney-client privilege, work product privilege, or any other applicable
privilege, immunity, or protection. Subject to »and without waiving his objections, Buffett will
produce relevant, non-privileged, and non-confidential documents responsive to Request No. 71,
to the extent that they exist and are in his custody, control, or possession, at a time and place that
is mutually agreeable to the parties.

REQUEST NO. 72:

All documents referring or relating to or tending to show any possible or actual confusion
between Applicant’s goods or services and Opposer’s goods or services.

RESPONSE:
Buffett objects to Request No. 72 on the grounds that the use of the phrases “all
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documents,” “referring or relating to or tending to show,” and “any possible or actual confusion™
renders the request vague, ambiguous, overly broad and unduly burdensome. Buffett further
objects to Request No. 72 to the extent that it requests the production of documents protected
from discovery by the attorney-client privilege, work product privilege, or any other applicable
privilege, immunity, or protection. Subject to and without waiving his objections, Buffett will
produce relevant, non-privileged, and non-confidential documents responsive to Request No. 72,
to the extent that they exist and are in his custody, control, or possession, at a time and place that

is mutually agreeable to the parties.

REQUEST NO. 73:

Representative samples of all documents relating or referring to any discontinuation of
the Opposer’s Mark by Opposer since Opposer’s initial adoption.
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RESPONSE:

Buffett ijects to Request No. 73 to the extent it requests the production of
documents protected from discovery by the attorney-client privilege, the work product privilege,
or any other applicable privilege, immunity, or protection. Buffett further objects to Request
No. 73 on the grounds that .it requests the production of documents that are neither relevant
nor reasonably calculated to lead to the discovery of admissible evidénce to the extent it
requests documents related to Buffett’s use of the mark for goods or services not at issue in
this Opposition. Buffett further objects to Request No. 73 on the grounds that the request is
overly broad and unduly burdensome to the extent it requests the production of samples of
“all documents.” Subject to and without waiving his objections, Buffett responds that he has
no relevant documents responsive to Request No. 73.

REQUEST NO. 74:

Representative samples of commercial and/or promotional items sold or offered by
Opposer under any trademark owned or enforced by Opposer as referenced in the Notice of
Opposition filed herein.

RESPONSE:

Buffett objects to Request No. 74 on the grounds that the request is vague and ambiguous
in its use of the phrases “commercial an/or promotional items,” and “any trademark owned or
enforced.” Buffett further objects to Request No. 74 on the grounds that it is overly broad and
unduly burdensome to the extent it requests the production of samples related to “any trademark
owned or enforced by Opposer as referenced in the Notice of Opposition.” Buffett further
objects to Request No. 74 on the grounds that it requests the production of documents that are

neither relevant nor reasonably calculated to lead to the discovery of admissible evidence.

Subject to and without waiving his objections, and subject to the entry of a suitable protective
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order, Buffett responds that he will produce certain relevant, non-privileged documents in
response to Request No. 74, to the extent that they exist and are in his custody, control, or
possession, at a time and place that is mutually agreeable to the parties.

Respectfully submitted,

Dated: February 9, 2006 By: m

JamesF~Wolfson, Esq.
Matthew J. Pulliam, Esq.
Jeffrey M. Smith, Esq.

Kristen L. Fancher, Esq.
GREENBERG TRAURIG, LLP
3290 Northside Parkway

Suite 400

Atlanta, GA 30327

(678) 553-2457 Telephone
(678) 553-2212 Facsimile

Attorneys for Opposer,
Jimmy Buffett
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CERTIFICATE OF SERVICE

| hereby certify that a true and complete copy of the foregoing OPPOSER’S

OBJECTIONS AND RESPONSES TO APPLICANT'S FIRST SET OF REQUESTS

FOR PRODUCTION OF DOCUMENTS is being sent this 9" day of February 2008, by First

Class Mail, postage prepaid, addressed to Applicant's counsel of record as follows:

atl-fs1\553824v01

Ms. Jennifer L. Whitelaw
Whitelaw Legal Group
Third Floor

3838 Tamiami Trail North
Naples, Florida 34103

Matthew J. Pulliam
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